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PREFACE

Tin INDIAN CONSTITUTION, savs Sir Ivor Jennings, *is impregnated
with the idea that law and government are dangerous and ought
to be kept in concentration camps.” With due deference to the
eminent publicist, it is submitted that there is not one iota of evidence
in the entire Constitution which lends support to this statement,
On the contrary, even a cursory examination of its provisions clearly
indicates the primacy of the exccutive governments established under
the Constitution. Sir Tvor himself furnishes the most destructive
criticism of his view when he speaks of “the vast powers which are
legally vested” in the President of the Union and the Governors of
the States, 1f the Indian Constituent Assembly really distrusted law
and government, as Sir Ivor tries to make out, surcly it would not have
conferred such immense powers on the executive authoritics of the
Republic. The point is made clear beyond doubt when oneexamines
the Chapter on Emergency Powers which has no parallelin any
existing or defunct constitution, apart [rom Article 48 of the Weimar
Constitution, Indeed, these powers of the Union Government are
far more extensive than those which can be claimed under the system
of estads de sitio in the Latin American States or even under the
doctrine of Notrecht which has recently been developed in the Swiss
Confederation under the influence of German jurists. Sir Ivor's
criticism of the Indizn Constitution on this ground has, therefore, no
foundation, either in fact or in theory.

Fqually untenable is the argument advanced by Sir Ivor that
the Indian Constitution “is dominated by a view of constitutional
liw which most constitutional lawyers now regard -as outmoded, &
view which derives from the works of Albert Venn Dicey.” Whatever
doctrinaire views might have been expressed by the members of the
Constituent Assembly, the Indian Constitution does not contain any
academic theories or political philosophies, apart from *“the Directive
Principles of State Policy”” which, itshould be remembered, have no
legalforce or authority. Itis necessary to emphasize in this connection



viii Tiwe Indian Constitution
that the Dralting Committee of the Constituent Assembly, which
was primarily responsible for the Constitution as itstands today, consis-
ted of seasoned administrators and eminent lawyers with practical
experience of the workingof the administration. The resultis that the
Indian Constitution does not comtain any aprioristic views; nor is
it a “professorial constitution™ of the kKind evolved in Germany and
Austria under the influence of Hugo Preuss and Hans Kelsen., Ii
is, therelore, difficult, if not impossible, to find evenatraceof Dicey's
views anywhere in the Constitution.. On the contrary, some of its
provisions, as, for example, the declaration of fundamental rights,
are diametrically opposed to Dicey’s concepls of constitutional pro-
prictics. Further, the two outstanding features of the Indian Consti-
tution are the rehabilitation of the executive authority associated
with the British Viceroys and the grafting of democratic principles:
on the framework bequeathed by the Governmont of India Act, 1935.
It is obvious that neither of these features owes its existence to the
views and theories propounded by Albert Venn Dicey. Nor does
the Indian Constitution provide any evidence of any “outmoded™
view of constitutional law. Indeed, Sir Tvor's own views appear to
be “outmoded™. For instance, he describes as “curious’ the dicho-
tomy of individualism and collectivism which he finds in the Indian
Constitution, but completely ignores the fact that this dichotomy has
its counterpart in the latest constitutional developments in Rurope,
not only in the Welfare State of Great Britain but also in the pre-
amble tothe French Constitution of 1947 and in the ltalian Constitu-
tion of 1948. He also brushes aside the whole trend in the recent
development of fundamental rights since the Mexican Constitution
of 1917 and the Weimar Constitution of 1919.*

These criticisms have been discussed here toshow that ill-considered
opinion and preconceived notions cannot assist usin comprehending
the general character and principles of the Indian Constitution.
Therefore, while one should welcome any criticism which comes
from foreign publicists as being independent and impartial, it is
clear that no value or significance can be attached to such ex cathedra
observations as we gather from Sir Ivor's little volume on the Indian
Constitution. On the other hand, there is a strong tendency amongst
us in India which might aptly be described in Garcia-Pelayo's words
as *'a species of deification of the Constitution’. We are inclined to

1 See Pergolosl, Orentumenti socinli drile comtitusioni conterporanse ; Weaiphalen.Fuars
venbierg, Das Probiem dor Grandbechle im Verfassungalebrn Ewrapar, p | oo scg;
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regard the Constitution as sacrosanct and immutable, almost as
holy as the Dharmashastras. This attitude of mind was abundantly
in evidence when the first amendment to the Constitution was placed
before the Union Parliament, and aroused a chorus of disapproval
and opposition. Allegiance to the Constitution is an essential obliga-
tion of citizenship; and respect for its provisions is an imperatve
necessity in the interest of the government ol the Republie. This
does not, however, mean that we should totally ignore the defects
and deficiencies of the Constitution resulting from lacunae or faulty
drafting. Itis, therefore, essential that when one examines the Consti-
tution one must discard this attitude of mind and adopt a detached
~point of view.

“ " There is another difficulty which confronts every student of the
Indian Constitution. Itisalmost axiomatic to assert that the constitu-
tion of a State is not merely what has been set forth in the constitu-
tional document but is also to be ascertained from politieal practice
as well as from judicial interpretation. Therefore, the practice and
procedure followed by the Government of a State, particularly in
times of stress and storm, assume considerable importance from the
constitutional point of view. Sodoes the interpretation placed by
the highest tribunals on the provisions of the Constitution. In the
case of India, however, the first factor is totally absent. There has
o far been no occasion on which the Government of the Republic
have had to take any important decision in connection with the
working of the Constitution. 1t is true that there have been impor-
tant decisions of the Supreme Court but these have mainly been in
the field of fundamental rights; and there is yet to grow up a body
of authoritative decisions on many of the provisions of the Constitu-
tion. Tn these circumstances-a critical and detailed examination of
the Articles of the Constitution can only presenta still-picture, in
order, therefore, to obtain a correct appraisal of its precepts and
principles it has been found necessary to follow the method of analysis
and comparison. An attempt has accordingly been made to deduce
the fundamental concepts, and then to examine them in the fight
of the eonstitutional laws and practice of other Stutes,

Here @ note of warning must, however, be sounded. In the first
place, the same constitution may in 2 different political climate
vicld entirely different results. For instance, the constitutions of
the Latin American States were modelled on the constitutional pat-
tern of the United States of America, but in reality they present a
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totally dissimilar picture. Secondly, political or constitutional terms
mity mean different things in different countries. For instance, the
term “‘democracy’ has acquired a strange and peculiar meaning:
under the Soviet Constitution. Exactly similar is the case of the
term “fundamental rights”. According to Soviet jurists, as is evi-
dent from Vyshinsky's Sovietskoe Gosudarstommoe Prago, the term has a
meaning and significance which would be completely unacceptable
to the jurists of the Western countries. Tt must, therefore, be admit-
ted thatthe comparative method does notnecessarily imply anything
more thana comparison of the externals; nevertheless, it does provide
a clearer picture than would otherwise be available,

As the cardinal feature of the Indian polity is its federalism, com-
parison has in the main been restricted to federal constitutions. For
our purposes these may be classificd under three categories. To the
first belong the federations governed by the principles of the common
law of England. These include the Dominions of Ganada and
Austrulia as well as the United States of America. There are impor-
tant poinis of similarity between these Constitutions and the Consti-
tution of the Indian Republic. For instance, the same system of
double enumeration of powers is to be found both in Canada and
India, and bath the Constitutions assign residuary power to the
Federal Logislature. Therefore, the decisions of the Judicial Com-
mittee of the Privy Council as well as of the Canadian Courts on
the British North America Act have a great deal of practical value in
the interpretation of those provisions of the Indian Constitution
which deal with the distribution of legislative powers. Similarly,
the decisions of the Supreme Court of the United States have an im-
portant bearing on several problems which arise under the Indian
Constitution, particularly in the field of fundamental rights. More-
over, these theee Constitutions as well as the Constitution of India
arc governed by the same principles of jurisprudence and the same
rules of interpretation, since all of them are subject to the authority
of the common law.

The second category comprises the Federations of Argenting,
Brazil and Mexico. There is a particular reason for comparing the
constitutional principles of these federations with these of the Indian
Republic. As we have already scen, the two outstanding features
of the Indian Constitution are a strong exccutive authority inherited
from the viceregal regime and the democratic principles of individual
liberty. Both these concepis have been embodied in clear and une
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mistakable tefms in the constitutions of these Latin Americun States,
although sometimes with a totally different effect in actual practice;
T'his similarity may in the case of Argentina be attributed to the
similarity of the historical antecedents. Like India, Argentina was
under the absolute rule of the viceroy of a foreign Power, and, there-
fore, swhen she became independent of Spain, it was considered neces-
sary that the authority of the viceroy should be maintained but ina
democratic form. This was the principle which was emphasised by
the Argentine jurist, Bautista Alberdi, whose Las Bases y Punto de
Partids formed the basis of the Argentine Constitution of 1853. It
would, therefore, be evident that these Latin American Constitu-
tions contain many points ol interest to students of the Indian
Constitution,

This third category includes the Constitution of the Swiss Con-
lederation, the Austrian Constitution of 1934 which has been revived
alter the Sccond World War, the Constitution of Western Germany
and the now defunct Weimar Constitution of Germany. All these
constitutions are federal in character and present striking points of
contrast and similarity. They also throw considerable light on the
various problems which are likely to arise under the Indian Constitu-
tion. Finally, althongh belonging to this group of European Federa-
tions, the Soviet Constitution stands by itself because of its different
ideological background. Further, there is in Soviet Russia consi-
derable divergence between constitutional practice and the text of
the Constitution. It is, therefore, difficult to assess the significance
ol its provisions with any degree of certainty, and still more difficult
to make any comparison with the Indian Constitution. There is
neverthelessa point of striking similarity between the political environ-
ment of the two constitutions. Soviet Russia is entirely governcd
by ome political party, and this has necessarily contribted to her
strength and solidarity in spite of the loose character of the lederal
nexus. Similasly in India the predominance of one party throughout
her territories has not only added to the strongth and vigour of the
Republic but has also tended to accentuate the centralism of her
Constitution.

Apart from the comparative survey of lederal constitutions, refer-
encey have also been made, whenever considered neccessary, to the
principles of democratic constitutions of a unitary character, These
include not only the Constitution of Great Britain, the cradle of
patlinmentary democracy, but also the Constitutions of Belgium,
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France, Hollund, Italy, Norway and Sweden and the Constitutions
of Asian countrivs like Jupan, China and Burma. 1t would, therelore,
be obvious that while the present study offers a constructive analysis
of the principles of the Indian Constitution, it also attempts to follow
the illustrious example sot by Esmein in his Eldments de drojt constitu-
liennel francais et comparé and by Garcia-Pelayo, the Spanish jurist,
in his recently published work, Derechy constituctonal comparado: to
both of whom the author gratefully acknowledges his indebtedness.
The author is also indebted to Jellinek's Allgemeine Stastslelre, and
Santi Romano's Principii di diritto constituzianale generale, pechaps the
most outstanding contribution by an Italian contstitutionalist.

The author also wishes to express his deep sense of obligation
to the publicists whose eontributions on politico-constitutional the
and practice have been included in the Bibliography. Here it seems
necessary to point out that not many of these works are inthe English
language. Every student of constitutional laws will readily agree
that greater than the conquests of the British armies have been the
conquests of the British concepts of freedom and democracy and that
cvery existing constitution has been directly or indirectly influenced
by the basic principles of English constitutional law, Ltis, therefore, a
matter of surprise that sufficient importance hasnot been attached by
British publicists to the comparative study of constitutions, particular-
ly in regard to the impact of the British principles of democracy and
liberty on political development in other countries. One of the few
exceptions is Finer's illuminating and instructive study, The Theory
and Practice of Modern Government. In the United States of America,
on the other hand, greater attention has undoubtedly been paid to
this particular branch of law, but it has to be admitted that the most
comprehensive work on the subject by an American, Peasles’s Con-
stitutions of Nations, is merely a compilation and not g critical ap-
preciation of the constitutional theory and practice of States,

Living amidst the isolated peaks of the Himalayas, the author has
had to depend largely on his own collection of constitutional lexts,
commentaries and law reports from various partsof the world, Byt
his rask would have been almost impossible if he did not have the
opportunity of availing himself of the excellent facilities afforded by
the British Museum and the Honourable Society of Gray's Inn in

London, and he takes this Opportunity 10 express his grateful thanks
o the authorities of these two institutions,

D. K. 8,
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CHAPTER 1

THE CONCEPT AND CLASSIFICATION OF
CONSTITUTIONS

The Origin of Constitutions, Aristotle has rightly described
man as Zoon politikon, a political animal. The evolution of man clearly
shows that he cannot, as a general rule, live in solation; his nature
and disposition, his temperament, his needs and necessities and the
natural urge within him lead him to associate with other fellow in-
dividuals. This is what modern psychology describes as the herd-
complex. To this must also be added the ego-complex, particularly
the instinet of self-preservation. Hence from the very dawn of history
we find mankind living not in solation but in association. This
process of human development is clearly to be seen in the earliest
periods of Indian history, As Vinogradoff points out, the most ancient
human institution'was marital relation, which was the foundation of
the primordial family of husband, wife and children. This is the
germ from which there gradually grew up the Hindu joint family
comprising all descendants from a common male ancestor. The
expansion of the patriarchal household in its turn led to the establish-
ment of the system of clans. “All the members of the clan traced
their pedigree from one original houschold and all regarded them-
selves as having a share by right in the territory held by the collective
body of the clan."' The principle of agnation was not, however,
the only factor in this process of development, According to Vinogra-
doff, around a kernel of agnative relationship supplementary cogna-
tive alliances were formed for the purposes of self-defence and
material necessity. Similar motives led some of the clans to combine
with other clans in tribal federations. It is from these two forms of
agsociation founded upon blood relationship and strengthened by the
factor of common residence that there has emerged the organization

* Vinogradoff, Histrical Furiypradence, Vol L, Chup, VIII,
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which we know today as the State. Thus, for instance, during the
sixth century 8.¢. there were in India two corresponding forms of
State: territorial kingdoms ruled over by territorial sovereigns
(janapadefwara) ; and autonomous clans with republican or oligarchi-
cal governments, such as the Sakya State of Kapilavastu,®

Although much of the evidence is traditional and legendary, all
authoritics agree that the same process of development is 1o be found
in the ancient history of Greece. The earliest institution of human
organization in Greece was the gens composed of the family clans
embracing all those who bore the common name. The gentes had
both cultural and tribal significance. As Glotz has pointed out, “it
included all those who worshipped the same ancestor, all those in
whom ran the same blood, all those who could claim that they had
drunk the same milk.”"* This organization founded entirely upon blood-
relationship gradually gave way to a larger and more stable organiza-
tion founded upon occupation of a particular territory. In other
words, family organization gave way to territorial association, and
this came to be known as the polis or the State.

This process of development from a small callective group to an
organized State led to the establishment of two different systems of Liws
distinct and separate and yet an integral partof the legal order of
the State. In the first place, there were the laws of conduct. When
man became a member of a human group or society he began to
realize that the rights and interests which he claimed for himself
must also be claimed by his fellow members, This recognition of
mutual rights and obligations was the source of a series of rules
governing the relations between the members of a human group.
Such rules were to be found in the elaborate customary laws of the
clans and tribal organizations before the emergence of the State,
But these laws of conduct were not sufficient by themselves. In the
first place, it was necessary that there should be some authority to
determine what should be the laws of conduct applicable in a parti-
cular case and to enforce their application. Secondly, it was also
necessary that there should be some authority to settle any dispute
between the members of the same organization. Hence arose the
State and with it an elaborate organization of its power. Thus followed
the second category of laws, the laws of State organization. Ancient
Hindu jurists averred that the State as well as the system of kingship

" The History and Cultsire of the Indian Pesple, Vol. 11, pp. 2-3.
s Histaire Grloque, Vol 1opy 1100 P -
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arose out of fear of anarchy, and consequently the primary obligation
of the king was to protect his people. Indeed, this obligation was
implicit in the term nripa (king) which, according to its derivation,
means one who protects mankind. Correlative to the right to pro-
tection was the obligation of the subjects to pay taxes to the king.*
Thus came into existence what has been called rajdharma, the prin-
ciples of law dealing with kingly power and duties as well as the
rights and obligations of the subjects. It is clear that both these
species of laws were an integral part of the legal order of the State,
since without the laws of organization the laws of conduct could not
be maintained, and without the laws of conduct the laws of organiza-
tion would have no meaning or significance.

The development of human society clearly shows that the State,
like the ancient tribal organization, isan entity which aims to secure
the peaceful co-cxistence of the members of a human group. What-
ever be its origin, the State, therefore, has the monopoly of power
and; by virtue of this monopoly, isable to ensure the continuance of
the legal order. But the monopoly of power can only be vested in a
specified person or group of persons, and in order to be effective must
be organized in accordance with certain rules. Accordingly, it is
essential to the existence of the State to establish rules which lay
down: (a) the authorities competent to exercise the power of the
State, () the principles governing the exercise of such power, (¢) the
procedure for the exercise of such power, and (4) the rights of the
individual as against the authorities. The body of rules which deal
with these four principles of the organization of a State forms its con-
stitution. The term “‘constitution" isas old as Aristotle and carries the
same meaning as under Roman law: rem publicum constituere. 1t should
also be noted that the rajdharma or rajniti of the earliest Hindu con-
stitutionalists was pri marilytumpm:d of laws and rules of this charac-
ter. Thus, an important portion of Kautilya's drthafastra deals with
the organization of the State and the relations between the king and
his subjects.

The Meaning of Constitution. From the foregoing discussion
it would be clear that the constitution of a State has to deal with two
important problems. The first is the problem as to who shall exercise
the powers of the State, i.e. who shall be vested with the authority to
issue commands and to enforce such commands, for the functions of

¥ Kautilya, Arthafaiira, Chap, XIIL
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an institution cannot be discharged by itself but must necessarily
depend on intelligent and voluntary acts of human beings. The cha-
racter of the constitution is, thercfore, determined by the answer to
this question. Further, the functions of the State are discharged by
human beings by virtue of the fact that they form part of the organs
or institutions of the State. The Arst problem, therefore, involves
(¢) the creation of organs of the State, and (i) the vesting of powersand
functionsin one or more of these organs. The second problem relates
to the method and manner of the exercise of the power of the State;
in other words, it raises two questions: (i) what should be the proce-
dure for the exercise of the power of the State, and [#7) what should
be the limitations on the exercise of such power. These are questions
of fundamental importance and their solutions affect the character
of a constitution. Are the powers of the State to be classified
accarding to their nature, and is each categ ory of power to be vested
inseparate and independent organs, asis the case with all democratic
constitutions of today, or are they to be vested in one and the same
organ: a principle which was embodied in the Soviet Constitution of
19252 The second question is equally important : are any limitations
to be placed on the exercise of power by the organs of the State?
"This primarily raises the problem of fundamental rights. Forinstance,
all modern constitutions guarantee certain specific rights to the citi-
zen, and such rights cannot be abrogated or abridged inany manner
by any organ of the State except under circumstances provided for
by the constitution,

It follows, therefore; as a logical corollary that the term “constitu-
tion'" means and signifies the body of laws and regulations which
(¢) deal with the organization of the State, (5) demarcate the sphere of
the various organs of the State, and (¢) govern the relations between
citizens, on the pne hand, and the State and its organs. on the other, It
has been said that "' constitution means a document having aspecial
legal sanctity which sctsout the framework and tlie principal functions
of the organs of government of a State and declares the principles
governing the operation of these organs.’” Burdeay, on the other
hand, describesa constitution as “the statute of power”. Hecontends
that it is the constitution which links the power of the State with the
1dea of law, thus imposing directives and methods for its exercise,
The constitution is, therefore, the channel through which ﬂmﬁ!:

PWade & Phillips, Constliutionnl Lew of Enpland.
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political power is converted into an institution of the State, since it
establishes the State as an abstract support of power, As a result
of this nexus between the power of the State and law, law not only
governs the relations between the government and the governed but
becomes the foundation of the political order, thus giving to the power
of the State a basis, a justification and a juridical structure. Consi-
dered from this point of view, 4 constitution is nothing but the “insti-
tutionalization of power”. Secondly, a constitution is a statute in
accordance with which the authorities exercise power. “The origin
of the authority of the Government is the constitutional validity of
its investiture; its character is that which is defined by the form of
the regime adopted by the constitution; its objectives are those pres-
cribed by the concept of law implicitly recognized by it; its limits are
those which result from the constitutional regulation of its found-
ation,'” Other publicists have defined constitutions as “'a system
of competences''.

These views do not, however, appear to be tenable. In the first
place, itis not correct to say that the constitution of & Stateisa docu-
ment. A State may have a constitution without any written docu-
ment. Indeed, the history of the ancient city-States of Greece and
Rome clearly shows that the constitution of a State may entircly
consist of unwritten customs and usages. Although it is true that
almost all modern States have written constitutions, it is at the same
time true that one of the most important constitutions of the world
is not a document of any kind. The Constitution of Great Britain
consists of statutes which are written, judicial decisions which are not
contained inany particular documentsandconstitutional conventions
which are unwritten. Further, even in countries with written consti-
tutions, the actual working of the constitution has led to the growth
ofa Jarge number of customs and usages which are not to be found in
any document. Itis, therefore, clear that it is entirely erroneous to
define & constitution as a document. Secondly, it is not correct to
assert that all constitutions have a special legal sanctity. Tt is true
that most written constitutions enjoy what French publicists have
called “‘super-legality”’, because they cannot be altered or amended
like ordinary laws and a special procedure has to be followed for
their amendment, There are, however, other constitutions, both
written and unwritten, where there is no fundamental distinction

¥ Burdesy, Traitd de Seience Politigie, Vel TILL, pp, 138130,
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between ordinary laws and constitutional laws; both can be amend-
ed or altered in the same manner, and the constitution has, therefore,
no special sanctity. The above views also completely ignore an ex-
tremely important part of the constitution of a State. They speak of
the principal functions or competence of the organs of government,
They also refer to the principles governing the operation of these
orgaus. But they do not take into consideration the importance of the
rules regulating the relations between the organs of the State, on the
one hand, and citizens, on the other. In ascertaining the exact charac-
ter of & constitution the first point to remember is that the constitu-
tion ofa State is the pattern ofits political organization. Secondly, it
regulates the functions and competence of each organ of the State.
Thirdly, it demarcates the sphere of individual liberty. The constitu-
tion of a State may, therefore, be defined as the pattern ofits political
organizationand the body of laws which govern the relations between
the various organs of the State as well as the relations between these
organs and the citizens of the State.
The Meaning of Democracy. This preliminary discussion
leads us to the examination of the various types of existing consti-
tutions, At the outset it should be remembered that almost all
modern constitutions are of a democratic character. The mere
fact that a State has a monarchical form of government does not
affect its democratic character. Forexample, the monarchical cons-
titutions of Great Britain, Belgium, Sweden, Denmark and Norway
are democratic in spite of the fact that the Head of State in each
of these countries is a hereditary ruler. Two exceptions to this
statement are the Constitutions of Persiaand Afghanistan. Tn Persia
greater powers liave been vested in the hereditary rulers, and the
constitution cannot, therefore, be described as democratic. In
Alghanistan, on the other hand, the form of government is oligarchic,
the power of the State being enjoyed and exercised by a small body
of privileged persons.
The question, therefore, arises: what is the exact meaning of the
term “*democracy”. Most American publicists as well as some English
authiors begin their discussions on thissubject with an extract from
the famous speech of President Lincoln at Gettysberg, in which the
President described the American Republic as “the government of
the people by the people for the people”™. Does this description cone
tain the essential clements of a democratic constitution ? In the first
place, it describes democracy as the government of the people, but it

-
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should be remembered that all constitutions, whether democratic or
otherwise, deal with the government of the people, because without
the people, there could be no State, and, therefore, no constitution,
It would, therefore, be clear that this is not an essential feature of
democracy. The second element, according to the President's defi-
nition, is “‘the government for the people’. Here, again, it is neces-
sary to point out that thisis not a distinctive characteristic of demo-
cracy, because even under a system of benevolent despotism, the
government is carried on for the people and in the interests of the
people. Inthe third place, the description speaks of “government by
the people™; and here indeed lies one of the distinctive elements of
democracy, fora democratic constitution implies three essential attri-
butes: (a) the power of the State is vested in the people; (#) the poweris
exercised by the people or theirrepresentatives; and (¢) the p-eﬁplc being
the ruler as well as the ruled, there is complete identity of interests,

According to Bryce, government by the people is government by
the majority of the people, and this means that ina democratic State
all citizens must have full political rights so that the vast majority of
them constitute the electorate.! This definition does not appear to
be satisfactory. Government by the people or by the majority of the
people is porfectly compatible with an authoritarian regime where
there exists only one political party. A democratic government is
not, therefore, merely a government by the people or by a majority
of the people. It must have other essential qualities to distinguish it
from other forms of government. In a totalitarian form of govern-
ment certain characteristic elements are to be found. In the first
place, all powers of the State are vested in one organ or institution;
in other words, there is unity of State authority, Besides, it is the will
of those in whom the totality of the powers of the State is vested which
prevails against the will of those who do not enjoy or exercise any
power. There is thus a legal distinction between those who command
and those who obey. On the other hand, in a democratic form of
government there is a clear division of power; in other words, there
iga plurality of 5 tate organs. There is also the important principle of
respect for and protection of the minority so that there is every chance
of the minority becoming the majority; and this operates through
the fundamental principles of equality and liberty. A government
where these clements subsist has a democratic constitution.

¥ Modern Demscrasies, Vol 1L, Chap, L
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This brings us to the question of forms and institutions of demo-
cracy. There are two distinct and well-recognized types of democra-
tic government. The first is known as direct democracy, i.e. where
the power of the State is directly exercised by the entire body of eiti-
zens of the State. Such a typeis, however, only practicable in a State
with asmall compact territory and a small homogenous population
as was the case with the city-States of ancient Greece and Rome and
the village republics of India and China. The same type of govern=
ment was to be found in some of the Cantons of Switzerland, and
even today some of them retain the relics of the system; such as the
referendum, popular initiative and plebiscite. The second form of
democracy may be described as indirect, i.e. where the power of the
State is exercised by the people not directly but through elected re-
presentatives. Thesuffrage undera democratic system has the follow-
ing esseritial features: (i) it must be universal, i.e. the electorate
must be composed of all citizens without any distinction who fulfil
certain specified qualifications; (i) the suffrage must be direct;
(11f) thesuffrage must be equal; and (in) the suffrage mustbe secret.
To these must also be added the indispensable condition that every
citizen must have the right to stand for election provided he fulfils
certain specified qualifications. Tt is this feature which differentiates
democracy properly so-called from the authoritarian system under
the Soviet Constitution where one party and one party alone has the
monopoly of eligibility and, therefore, of political power.

Three Forms of Democratic Constitutions. The firstimportant
classification of constitutions is founded upon the doctrine of sepa-
ration of powers. The doctrine traces its lineage to Aristotle and was
elaborated in England by Lockeand in France by Montesquieu. It
was under Montesquicu’s inspiration that the theory became one of
the cardinal [actors in the shaping of the Constitutions of the United
States of America and of several Eurapean countries. According to
this theory, there are three kinds of powers in every government:
legislative, executive and judicial. When these three powers, or any
two of them, are united in the same organ, there can be no liberty,
because apprehensions may arise lest the monarch or the legislature
should enact tyrannical laws and execute them in a tyrannical man-
ner. Again, there can be no liberty if the judicial power is not sepa-
rated from the legislative and executive. The life and liberty of the
subject would be exposed to arbitrary control, for the judge would
then become the legislator. As Wade rightly points out, the doctrine
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has a three-fold significance: (i) that the same person should not
exercise two or more different kinds of power; (i) that one organ of
the State should have no power to interfere with or control another
organ;and (i) that one organshould not be in a position to exercise
more than one kind of power. This theory assumed a great deal of
practical importance and affected the development of constitutions
both in the Old and the New Worlds. For instance, the French Decla-
ration of Rights of 1789 expressly laid down that a constitution which
does not provide for the separation of powers is no constitutionatall.

The Presidential Regime. Asarcsult of the influence exercised
by the doctrine, three different kinds of democratic constitutions
came into existence. The first is the Presidential regime where the
separation of powers is practically complete. The most notable ins-
tance is the Constitution of the United States of America. The doe-
trine of scparation of powers, as The Federalist pointed out, wasan
article of faith with the fathers of the American Constitution who
regarded Montesquicu as their oracle. The American concept of the
doctrine was founded upon the principle of legal equality between
executive and legislative powers. Tr, therefore, established that legis-
lative and executive organs must owe their existence to different
sources. It provided that an individual could not be a member of
both organs, and one organ could not terminate the existence of the
other. The executive authority under the American Constitution
is vested in the President whereas the legislative powers fall exclu-
sively within the competence of the Congress. The judiciary is entire-
ly different and independent. The executive is neither dependent
upon the legislature nor upon the people. Nor is the executive res-
ponsible to the legislature, but in certain matters, as in the case of
appointment of officials and conclusion of treaties, the assent
of the Upper House of the Legislature is required. On the other
hand, the President has the right to veto any legislation passed by the
Congress. It will be seen, therefore, that the theory of separation of
powers has been fully carried into effect under the American Con-
stitution. The head of the executive is elected by the people, and so
is the legislature. But the two are virtually independent of each
other, and the principle of the responsibility of the executive to the
legislature has no place in the American Constitution. The same
system has been adopted in some of the Latin American States as well
as under the recent Constitution of Tunisi

The Directorial Regime. Under this form of democracy,
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the functions of the State are broadly divided between the legisla-
tive, exccutive and judicial authorities. The judiciary is appoin-
ted, as in the United States of America, by the executive
but on terms which render it practically an independent organ.
The exccutive is formed of persons elected by the legislature for a
specified period, but i5 not responsible to the legislature. Such
is the system which prevails in Switzerland. Under the Consti-
tution of 1874, the federal structure comprises: three different
organs: the Federal Council, the Federal Assembly and the
Federal Tribunal. Thereis thus not only the separation of organs
of the State but also the separation of powers. The executive
authority of the Confederation is vested in the Federal Council
which is not completely separated from the Federal Legislature,
as in the United States of America. The Federal Council consists
of seven members who are elected by the two Houses of the
Federal Legislature at a joint session and hold their office for a period
of four years. The Federal Councilis, however, re-elected every time
that a new Federal Asembly comesinto existence. On the other hand,
the Federal Council is not responsible to the Federal Legislature.
It would, therefore, be elear that though there is a constitutional
nexus between the executive and the legislature under the Swiss
Constitution, the executive is practically independent of the legis-
lature. There is also the division of powers between the three organs,
but the division is not rigid, as the Constitution does not assign ex-
clusive functions to each of the organs. For instance, the Federal
Assembly, which is the legislature of the Confederation, discharges
both judicial and executive functions. Similarly, the Federal Council
has judicial powers under the Constitution. Tt has also acquired
legislative powers not only by virtue of delegation but also in the
process of normal legislation. An eminent publicist has, therefore,
observed: "“The separation of powers, at leastso far as it relates to the
excoutive and legislative, has been gradually reduced to the only
rule that a Bill does not acquire the force of a law in normal times
except after the approval of the two Houses,""!

Parlismentary Democracy. The third form of democratic con-
stitution s the system of pardiamentary democricy which was origle
nally evolved in England and subsequently borrowed by other coun-
tries of Europe and Asia. Under this system the powers of the State

* Lachenel, L Partie politique. Sa frmction de droit public. Basle, 1944, p. 156,
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are vested in three different organs, The exccutive authority consists
of two parts. The first is the Crown or the Head of State who is not
constitutionally responsible. Hence the maxim of the common law:
the King can do no wrong. The second part of the executive is the
Cabinet which exercises all executive powers in the name of the
Crown. The Cabinet consists of members of the legislature who are
constitutionally responsible to the Lower House of Parliament, as in
England, or to both Houses of Parliament, as in Italy. The Cabinet
represents the majority party in the legislature or a coalition of parties
and continues in office 50 long as it retains the confidence of the
majority of the legislature. It will, therefore, be scen that unlike the
Presidential regime, the system of parliamentary democracy connotes
@ close constitutional nexus between the legislature and the executive,
Further, although there are different and separate organs of the State,
the division of powers is notstrict or absolute, Corresponding to the
principle of ministerial responsibility is the right of the executive to
demand the disolution of the legislature in the event of a conflict.
The most distinctive characteristic of the system is, however, the
busic principle that the ministers are jointly and severally responsible
to the legislature.

The Principle of Ministerial Responsibility. This expression
has a two-fold significance, In the first place, it means that in law
some minister is responsible for every executive act of the Crown.
As Dicey points out, “behind parliamentary responsibility lies legal
liability, and the acts of ministers no less than the acts of subordinate
officials are made subject to the rule of law.” Orders-in-Council,
Royal Warrants, Proclamations etc., whereby the Roval Will is
expressed must be countersigned by one or more ministers, who there-
upon become answerable in the courts of law for any illegality to
which these instruments may seek to give effect. This is a direct con-
sequence of the maxim that the King can do no wrong; it implies that
for every excrcise of the prerogative, the Kingisnot but some minister
is answerable.

Secondly, the term “ministerial responsibility'” means the political
responsibility of the ministers. This has a two-fold significance::
(7) the ministers are responsible as a body for cach department for
general policy: this is the principle of collective responsibility; and
(i) every minister is responsible individually for the work of his
department. According to Finer, “responsibility means that a posi-
tion of trust is held, that is, that power can only be used within
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certain defined limits. The question then is who draws those limits,
who watches over them and what is the punishment for their viola-
tion."" In England until 1689 the limits were drawn by the Crown
but since then it has been the House of Commons. The principle of
collective responsibility was thus deseribed by Lord Salisbury: “For
all that passes in Cabinet each member of it who does not resign
is absolutely and irretrievably responsible; and has no right after-
wards to say that he agreed in one case to a compromise, while in
another he was persuaded by his colleagues. It is only on the prin-
ciple that absolute responsibility is undertaken by every member of
the Cabinet who, if a decision is arrived at, remains 3 member of i,
that the joint responsibility of ministers of Parliament can be upheld,
and one of the most essential principles of parliamentary responsibi-
lity established.” The logical corellary of this principle is that a minis-
ter, who is not prepared to defend a Cabinet decision, must resign.
For instance, in 1853, Lord Palmerston resigned because he could
not agree to Lord John Russell's Reform Bill, though afterwards
he withdrew his resignation. Similarly, in 1932 Viscount Snowden
and others resigned because they could not support the Ottawa
Agreement. Ifa minister does not resign, he is responsible. The same
convention is to be found in otheér parliamentary governments, A
typical instance is furnished by the constitutional history of France.
In 1905 the arrival of the German Emperor at Tangiers created a
diplomatic tension between France and Germany. There was a
divergence of views between M. Rouyier, the Prime Minister, ancd
his Foreign Minister, M. Delcassé, on the question of the proposed
international conference at Algecieras. The Cabinet unanimously
decided to participate in the conference, but this was notaccepted by
M. Delcassé. He was consequently obliged toresign, but the Rouvier
Cabinet continued in office.’ The same view prevailed under the
Italian Comnstitution of 1848, In 1879 Signor Cairoli, the Prime
Minister, affirmed that it would be absurd to permit &4 minister to
differ from the Cabinet on an important question, and if he did
actually protest against the decision of the Cabinet, he would have 1o
resign.® An extreme case is that of the dismissal of the Finance
Minister, Seismit-Doda, by the King onthe ground of his differences
with the Prime Minister, Signor Crispi.

¥ Soulier, L' fusobileld minttdridlle, p. 355,
= Meloni, § pateri del copo delly Stats ¢ la responsibilind indiziduale dei mrinfstri, Rasscgna i
diritty pubbilico, 1948, pp. 28] ot seq.
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‘Conversely, the principle of collective responsibility implies that
the Cabinet must resign il a minister is defeated on an important
question affecting the general policy of the Cabinet. The rule is that
the defeat ofa minister on any issue is the defeat of the Government.
The praoposals made by a minister, whether or not they have been
approved by the Cabinet, are the proposals of the Government. An
attack on a ministerisan attack on the Government. This nécessarily
follows from the principle of collective responsibility. Thusin France
in 1817, the resignation of the Ribot Cabinet followed the resignation
of the Minister of the Interior. Violent attacks were madein the Press
against the police and the Minister of the Imterior. It was alleged that
he was incommunication with notoriousspics who had been arrested.
M. Malvy, the Minister of the Interior, resigned in consequence of
these attacks. This was soon after followed by the resignation of M.
Ribot and his Czbinet. The same procedure was adopted by M.
Chautemps when two of hi§ ministers were compelled to resign asa
result of the attacks made against them in connexion with a judicial
scandal. (Soulier, op. cit,, pp. 348-349).

This convention s, however, subject to the general rule that a mini-
steris individually responsible for the department in his charge. Thus,
though the Cabinect may accept responsibility for a minister’s pro-
posal, there is nothing to prevent it from bowing to the decision of
the legislature and withdrawing the proposal, If the minister feels
that his credit has thereby been impaired, it is customary for him
to resign. Secondly, a Cabinet does not accept responsibility for a
personal mistake made by a minister, or for an error of judgement
on his part or on the part of his subordinates. “The process of govern-
ment compels a delegation of authority. The Cabinet must leave to
ctach minister substantial discretion as to what matters he will bring
beforeit. If he makesa mistake, then he must accept the personal res-
ponsibility.”* Onthe other hand, a minister cannot hide behind the
error of a subordinate. There are two intercsting instances il ustra-
ting this conventional practice in England. In 1932 Mr. Montague,
Secretary of State for India, was persuaded by the Government of
India to allow the publication of a telegram conveying the policy of
His Majesty's Government in regard to the future of the Sultan of
Turkey asthe Khalifa of the Muslim world in order to pacify Muslim
opinioninIndia. Theseviews were not, however, acceptable to Lord

¥ Jennings, Cabinef Gotersment.
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Curzon, the Foreign Secretary, and the Cabinet, therefore, decided
to disavow them. It was stated on behalf of the Cabinet that “ His
Majesty’s Government are unable to reconcile the publication of the
telegram of the Government of India on the sole respansibility of the
Secretary of State with the collective responsibility of the Cabinet.”
Asaresult, Mr, Montague was obliged to tender his resignation. A
similar situation arose in 1935 when Lord Templewood (then Sir
Samuel Hoare), the Foreign Secretary, and M, Laval, the French
Foreign Minister, agreed 1o a draft of a treaty with Italy for the
scttlement of the Italo-Abyssinian dispute. The draft had been gene-
rally approved by Mr. Baldwin, the Prime Minister. But when the
terms of the propesed treaty came to be known to the Press and there
wasstrong oppositionin the House of Gommons, Mr, Baldwin deci-
ded to disown the draft, and Lord Templewood was compelled to
resign. A typicalinstance under the French Constitution is furnishecd
by the case of M. Loucheur, the Finance Minister in the Briand
Cabinet. In 1925 M. Louchcur found it difficult to convince the
Finance Committee of the Chamber of Deputies of the necessity of
the financial reforms which he had formulated and was thereupon
compelled to give up the task. M. Briand, however, decided to re-
place him and the Cabinet continued in office. The principle of in-
dividual responsibility of ministers has now been expressly embodied
in many recent constitutions; as, for instance, the French Constitution
of 1947 and the Italian Constitution of 1948, The Indian Constitu-
tion; on the other hand, presents i curious feature. It prescribes the
rule ol collective responsibility of the Gabinet but does not lay down
the principle of individual responsibility of ministers, Tt would, there-
fore, be obvious that the principle could only be introduced by con-
stitutional convention. This is accordingly a matter within the ex-
clusive domain of the Indian Parliament and counld not be deduced
by judicial interpretation from the text of the Clonstitution.*

Rigid and Flexible Constitutions, All publicists distinguish
between written and unwritten constitutions, although the distine.
tion is somewhat superficial. A State is deemed to have a written
constitution when the basic principles and institutions of its political
organization are to be found in a document or a series of documents,
Such is, for instance, the Constitution of the Indian Republic. Almost
all modern States have written constitutions, the only exception

¥ The views recently expiressed by the Chagls Commission on the question of (ke Fing nce
Minister's personal respomaibility may rightly be criticized on this }uuud,
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being the United Kingdom of Great Britain and Northern Ireland
where the fundamental political principles and institutions are not
to be found in any formally accepted document or documents, As
we have already seen, the sources of the British Constitution are many
and various, and may generally be grouped under four heads:
(1) statutes of the British Pariament; (i) judicial precedents;
(i) customs and usages of Parliament; and (io) constitutional conven-
tions. Great Britain is, therefore; the only country which has an un-
written constitution. This distinction between written and unwritten
constitutions has led to the establishment of a far more important
classification of rigid and flexible constitutions. The idea of perma-
nency is closely associated with the concept of constitution so much
50 that stability is comsidered to be one of its main attributes.
Written constitutions are considered to be more permauent and,
therefore, more rigid, because, generally speaking, they cannot be
amended except by a special process or by means of a special machi-
nery, Unwritten constitutions, on the other hand, are deemed ta be
flexible because they can be amended or altered by the ordinary
process of legislation. It should, however, be noted that the distine-
tion between rigid and flexible constitutions does not necessarily
depend on the distinction bétween written and unwritten constitu-
tions, A written constitution may be as flexible as an unwritten con-
stitution, A typical instange is furnished by the Italian Constitution
of 1848 which, according to the generally accepted view, could be
amended by the ordinary process of legislation.

The distinction between rigid and flexible constitutions was pointed
out for the first time by Bryce, and has now become a fundamental
concept of constitutional law and practice. According to Brvee,
there are two types of constitutions: those which have grown organi-
cally without any pattern either in their form or in their content and
which consist of a variety of laws, conventions and customs. The
second type is the result of systematic, exhaustive and conscious Iabour,
The first type is derived from the same source as the ordinary laws
and, consequently, may be abrogated or revised by the same organ
and in the same manner as in the case of ordinary laws; and this he
calls a flexible constitution. On the other hand, a rigid constitution
is derived from a source other than that of ordinary laws and is of a
rank superior to that of ordinary laws. It can only be annulled or
amended by the same organ which created it or some other organ
to which its power has been delegated. In other words, a rigid

4
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constitution is one which demands for its amendment or revision a
special machinery or a special method.! It, therefore, occupics a
privileged position and possesses a greater guarantee of permanence :
a situation which French jurists have described as constitutional
super-legality. In theory, therefore, inflexibility is the essence of this
system. A typical instance of a rigid constitution i furniched by the
United States of America, Article 7 of the Constitution prescribes
two different methods of amendment: (i) either two-thirds of both
Houses of the Congress may propose amendments, or legislatures
of two-thirds of the States may call a convention for proposing amend-
mients, and (i) the proposed amendments may be ratified either by
three-fourths of the legislatures of the several States or by canventions
of three-fourths of the several States. In fact, all amendments have
taken place at the instance of the Congress and after ratification by
the legislatures of the States, The rigidity of the American Constitu-
tion can be scen from the fact that between 1789 and 1890 some nine-
teen hundred resolutions were submitted to the Congressofwhich only
nineteen obtained the necessary assent of the Congress and only fifteen
received the necessary ratification. Strictly speaking, the Indian
Constitution falls under the category of rigid constitutions, but, as we
shall see, it is much more fiexible than the Constitution of the United
States of America. In fact, during the first seven years of its existence
it has been amended as many as seven times.

The distinction between rigid and flexible constitutions should not,
however, be regarded as absolute and final. Strictly speaking, the
classification has no fundamentim divisionis. A so-called rigid constitution
may, in fact, be more flexible than a so-called flexible constitu-
tion, For instance, the Constitution of England, although flexible,
has in fact undergone very little change since its basic prin-
ciples were finally setiled. Since the beginning of the twenticth
century there have really been only three statutory changes of an
important chiracter. These were the Parliament Act of 1911, the
Representation of the People Act, 1918 and the Parliament Act of
1949, It may, therefore, be contended that rigidity is not necessarily
a characteristic of the so-called rigid constitution, A more appro-
priate terminology was used by Lord Birkenhead in MeCatwley's case,
(1920) a.c, 691, where he adopted the words “'controlled” and *'yn-
controlled” constitutions to differentiate between constitutions which

¥ Hryer, Studies in Histors and Furltptiidonse, Vol, 1., P 145-254,
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prescribe a special procedure of amendment and those which can
be amended like ordinary laws. Further, although a constitution
may belong to the class of rigid constitutions, its provisions may in
actual practice be amended otherwise than  in accordance with the
special procedure preseribed by it In the first place, it must be
remembered that the meaning of a provision of a constitution
depends on its actual wording, and words in a living language do
not always have the same meaning and significance. For instance,
the meaning of the words “inter-statal commerce™ in the Constitution
of the United States of America has undergone a considerable change
in consequence of judicial decisions and has been extended to cover
practically the entire economic life of the United States; and this
change has been brought about without any amendment of the Con-
stitution. Secondly, a constitution can only provide for and regulate
the fundamental aspects of the political life of the State. It cannot
deal with detailed particulars in respect of each and every contingency.
Therefore, in the actual day to day working of a constitution, many
changes are introduced as a matter of practice 1o supplement the
express provisions of the constitution, Thirdly, every constitution is
based upon certain fundamental principles and these are controlled
and governed by the actual social and pelitical circumstances pre-
vailing at the time. Therefore, with changes in the circumstances,
these fundamental precepts acquire new and fresh significance. A
typical illustration is furnished by the Spanish Constitution of 1834
which prohibited the Gories to deliberate upon any matter which
was not especially submitted to it by virtue of a royal decree; in other
words, the Cortes had no initiative in the matter of legislation. There
was, however, an Article in the Gonstitution which empowered the
Cortes to submit petitions to the King, and this power was utilized by
the Cortes to initiate legislative measures.” Finally, the actual mean-
ing of the provisions of a constitution depends largely upon the inter-
pretation of the courts in the ordinary course of judicial proceedings.
These decisions may, therefore, alter the entire character of a specific
provision of the constitution. Thus, for instance, the defence power
under the Constitution in the United States of America as well as
in Australia has been 30 interpreted as to enlarge the scope of the
authority originally granted to the Central Government.
Unitary and Federal Constitutions. The distinction between

1 Garcia-Pelayo, Derache constitucionn] comparads, pp, 123104,
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unitary and federal States constitutes the basis of a well-recognized
classification in the domain of jurisprudence and constitutional law.
Under a unitary constitution, all sovereign powers are yvested in one
single government which has complete authority over the entire
territory of the State, all local or regional bodies being subject to its
control, A unitary State may at the same time be decentralized, i.c.
local or regional authoritics may be created for the purpose of ad-
ministering specified areas of the State, but these authorities can
only exercise such powers as have been expressly conferred on them
and remain always subject to the control of the central government,
A composite State, on the other hand, necessarily implies the asso-
ciation, more or less complete and more or less durable, of several
States under a common government or a common ruler. Laband
classifies associations of States into two different and distinet
categories: (i) association of States founded exclusively on agreement
or treaty (dindole contrattuale); and (&) association ol States of a cor-
porate character. Confederation falls under the first category, while
Federation furnishes an interesting example of the second.

It has been asserted by a publicist that there doecs not exist
any distinctive mark of federation. It has been urged that “once
a general name is given to a number of particular things in order to
distinguish them from others, these things acquire & reputation for
a distinction they do mot in fact possess.” Prailaune puts forward
the view that “between the Confederation of States, the Federal
State, and the unitary State which corresponds to a precise but arbi-
trary, academic classification, there exists ® whole series of interme-
diate combinations.”* It would, however, appear that these eriti-
cisms cannot be substantiated. It is no doubt true that there are
certain featurcs which are to be found both in federations and confe-
derations of States; nevertheless a close and critical study of federal
constitutions and an analysis of the theory of federation conclusively
prove that a federal union of States possesses certain characteristics
which differentiate it from other forms of State organizations. As
Borel has rightly pointed out, *the historian and the jurist have two
distinct domains and pursue two absolutely different objects, The
first seeks, above all, to establish that irresistible continuity of facts
which reveal a development of several ecenturies; the second, on the
contrary, must distinguish, in that evolution sometimes impercep-
tible, the precise moment when the two notions, essentially different,

t Prailaune, Lunifarione of le fdddrotiime dons Ln Constituijon Allenmands,
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of the Confederation of States and of the Federal State touch and
separate from one another,”"* Further, the theory of “floating {ron-
tiers™ (flissende Gremzen) cannot be sustained in law. Every legal
classification must be clear and precise. We shall, therefore, proceed
o analyse the constituent elements of a federation which distinguish
it from other forms of association of States.

A confederntion of States is an association of sovereign States in
which there exists a central power possessing organizations of a per-
manent character. It is founded essentially on a treaty concluded
amongst States which are and continue to be sovereign. It is in
reality “*a sum of attributes and powers founded on the free consent
of the individual States united for their exercise in common.”™* A
confederation does not, therefore, possess cither sovereignty or the
character of a State, the confederating States preserving their sovereign
and independent existence subject to agreed restrictions, 1t, there-
fore, follows that a confederation is not a State, but merely a vinculam
Jurts, ein Rechtverhilinis, founded exclusively on an agreement or treaty.
For instance, in the Swiss Confederation of 1815 the Federal Act
was invariably construed as a Ferfrag or treaty and not as a Statute
or Constitution. The German Confederation ( Deubsclhes Bund) created
by the Wiener Schiussaki of 1820 was also a umion of sovereign States
founded upon a series of treaties. Similarly, the American Confe-
deration of 1781 was only a “firm league of friendship™ comprising
States which retained their sovereigaty, freedom and independence.
A federation, on the other hand, is not only an association of States
but also a State. As Brie rightly points out, “a federal State is at
the same time an association and a State; . . . . it 15 also, on the one
hand, a federally organized community composed of States, and, on
the other, a community of people whose chiel duty and competence
embrace the needs of human beings.”* It follows, thercfore, that a
federation is, on the one hand; a unity, and possesses all the features
of an organic union par excellence, whereas a confederation is-always
to be distinguished, as Brunialti says, by ‘‘la mancanza di coestonz psico-
lugica interna," This is then the findamentum divisionis between a federa-
tion and a confederation. On the other hand, a federation is also
an association of States, and differs from unitary States which are
not a union of constituent States.

s Borel, Enele tir ln Soscerained § dany [ Etat Féddmeif, p. 150,
5 Bronialtl, Unieni ¢ Combinasians fra gli Stati,
8 Theerie dir Sisateaverbindungen.
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There are several results of the constitutional unity of a federal
association of States. In the first place, it is inevitable that the central
government in a federation should enjoy and exercise all rights and
powers of cxternal sovercignty. It is the federation alone which
possesses international personality and is consequently the sole re-
presentative of the federating units in international law. For instance,
under the Constitution of the United States of America it is the
Federal Government which exercises all powers of sovereignty in
regard to international matters, and the lederating States have no
personality or autherity from the point of view of international law.
Article 14 of the Soviet Constitution similarly states that the representa-
tion of the Union in all international affairs, the conduct of diplomatic
relations and the conclusion of treaties with foreign powers belong
exclusively to the competence of the Union. This view, however,
has been criticized by Le Fur who holds that it is not correct (o sxy
that under a federation it is the federal government alone which
possesses international personality.' He cites the instance of the
German Federation of 1871 in which the States constituting the
Federation did enjoy certain powers in regard to international
affairs, as, for instance, the right of diplomatic intercourse with
forcign States, This, however, does not mean that the constituent
States of the German Federation were considered to be persons in
international law. Le Fur is, therefore, clearly wrong when he says
that the constituent elements of a federation also possess international
character. Itis no doubt true that in a federal constitution the units
may be entitled 1o exercise such rights as rights of legation but this
does not confer on them any international character, nor does it
transform them into sovereign States from the point of view of inter-
national law, Further, it cannot for 2 moment be disputed that in
cases of conflict with foreign: powers it is the federation, and the
federation alone, which is responsible in the eyes of international law
even where the units enjoy and exercise certain powers of external
sovercignty, (See Chap, XI11,)

The second consequence of the organic unity of a lederation is that in
all federal constitutions federal laws override the laws of the con-
stituent units in cases of conflict. As Jellinek remarks, Bundesrecht
bricht Landesrecht. Provisions to this effect are sometimes e
incorporated in constitutions. For instance, Article 13 of the German

U Le Fur, Bl Fidéral n Caifederativn J" Eraly,
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Constitution of 1919 provided: ““The law ol the Reich prevails over
the law of the Landes.”* Article 2 of the transitory provisions of the
Swiss Constitution is 1o the same effect. Similar provisions have also
been incorporated in Article 31 of the Argentine Constitution of
1853 and Article 126 of the Constitution of Mexico. The correspond-
ing clause of the Constitution of the Commonwealth of Australia
runs thus. “When the law of a State is in conflict with the law of the
Commonwealth the latter shall prevail, and the former shall, to the
extent of the inconsistency, be invalid.’’ It would, however, appear that
this may not necessarily be a distinctive feature of a federal consti-
tution. There may be a confederation of States in which it may be
expressly provided that the regulations or decrees of the commaon
government shall, within the limited scope of the legislative authority
allotted to it; abrogate the laws and regulations of the constituent
States. Whether in a particular case the laws of a confederation
possess such exclusive and authoritative character will depend entire-
ly on the terms and provisions of the convention creating the con-
federation. The mere fact that the constitution of a4 confederation
expressly provides that all central decrees or resolutions shall over-
ride the laws and regulations of the States in regard to certain speci-
fied matters, does not necessarily transform the confederation into a
federal State.

Another consequence of the constitutional unity of a federation
is that in cases of conftict between the constituent units or between a
constituent unit and the federation, the federal constitution invari-
ably provides for the settlement of disputes by a federal authority. For
instance, Article 110 of the Swiss Constitution states: “The Federal
Tribunal takes cognisance of disputes of civil law: (i} between the
CGonfederation and the Cantons, (i) between the Confederation and
corporations, and (i) between the Cantons.” Similar provisions are
to be found in Article 105 of the Mexican Constitution and Article
100 of the Argentine Constitution of 1853, On the other hand, we
find that in all confederations the pact of association has always
provided for arbitration in cases of dispute, This again cannot be
regarded as a fundamental characteristic of a federation since express
provision for the settlement of disputes by a central authority and
not by arbitration does not necessarily abrogate the essential feature
of a confederation that it is an association and not a State,

t See Capre de Malberg, La Thifeie géndrale de "Elaty atp, 128,
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Several other points of difference between a confederation and
a federation have been urged by eminent jurists of different countries.
It 15, therefore, necessary for us to examine how far their arguments
can be sustained. In the first place, it has been urged that a distine-
tive characteristic of a confederation is that the powers of the central
organ are specifically and definitely enumerated, whereas in a federal
constitution the rights of the component States are expressly declared,
leaving the remainder of sovereign authority in the hands of the
federal government. A cursory study of federal constitutions will,
however, show that this argument is not sound either in theory or
mn practice. From the theoretical point of view it may be urged that
the mere enumeration of the rights of the federal government does
not necessarily conflict with the fundamental character of a federation.
The view is also clearly opposed to facts. For instance, under the
American Constitution the residuary powers of sovereignty are
vested in the constituent States. Indeed, this is true of all federal
constitutions except those of Canada and India. Further, as Le Fur
peints out, the difference is purely quantitative and not of the least
significance in practice. (See Le Fur, op. cit.)

According to Bluntshli, “the real difference between a Confedera-
tion of States and a Federal State lies in the different organizations
of the two forms of union.” He argues that in a confederation there
is only one organ, a diet, a sort of congress of diplomats (Gesandten-
hongress) ; whereas in a federal constitution the organization of govern-
ment is complete from the triple point of view of the legislature, the
exccutive and the judiciary. This view, however, will not bear
scrutiny. In the first place, it doesnot take actual facts into considera
tion. For instance; the legislature as well asthe executive were highly
organized in the Confederation of the United Provinces of the Nether-
lands; there was, however, no organized judiciary of the Confedera-
tion, On the other hand, even under the German Federation of 1871
there was no judicial organization at the centre until the Gerichésper-

Sasnmgsgesetz ( Judicature Act) of January, 1877, Itis clear from these
instances that differences in organization do not necessarily distin.
guish a federation from a confederation of States,

It has been argued that the real and fundamental difference
between a federation and a confederation lies in the fact that under
a confederation the constituent units stand on an absolutely equal

Y Bluntshli, Gechichly des Schurizoiches Bumdorehts, Yol. L, ar P 502,
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footing, whereas under a federation equality of the States is neither
absolute nor indispensable.' This theory was propounded by Von
Holst on the basis of the Confederal Constitution of the United States
of America and is not in accord with other federal and confederal
constitutions. For instance, under the German Confederation all
constituent units were not equal in point of law. Bavaria, Wurtem-
berg and Saxony had special rights and powers which were not en-
joyed by other States. Laband, on the contrary, holds that equality
of the constituent units is an essential characteristic of federal con-
stitutions. He says: “A Federal State isa Republic of which the States
themselves are citizens and in which the sovereign power is exercised
by the collectivity of the States considered as a unity. Thus, the
German Empire, for example, is neither an Empire of forty million
subjects nor a democracy of forty million citizens; it is a Republic
of twenty-five mombers which collectively exercise the supreme
power."* There is no doubt a certain element of truth in this
contention. In many federal constitutions equality of the constituent
units is to be found in thematter of representation in the federal legis-
lature. For instance, equality of representation in the Upper House
of the Federal Legislature is a cardinal feature of the Federal Consti-
tutions of Switzerland, the United States of America, Mexico, Argen-
tina and Brazil. In all these cases each federating State is entitled to
two seats in the Upper House except Brazil where three seats have
been allotted to each constituent umit. It is clear that in all these
cases neither size nor population has been considercd to be a material
factor in determining the quantum of representation, The presence
of this feature in the majority of the existing federal constitutions does
not, however, mean that equality of the federating States is an essen-
tial characteristic of a federation. On the contrary, under a federal
constitution representation in the federal legislature may be deter-
mined according to the size, population, and political importance
of the constituent units, as in the case of Germany and Canada.
Under the Indian Federation, representation in the Upper House
has been based on several factors such as population, size, ete.
Bryce has argued that the superimposition of a central government
over the authorities of the individoal States is o fundamental charac-
teristic of a federation, which distinguishes it from a confederation
of States. Hesays: “The aceeptance of the Constitution of 1789 made

! Vo Holat, Stoatrech? der Fereiniplention bon pon Amerika, at p. 12,
¥ Porsl, op. cit., at p. 139,
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the American people 2 nation. It turned what had been a league of
States into a Federal State by giving it a National Government with
a direct authority over all citizens."" Thisis only partly true, but the
point of difference is not of a significant character as it is merely a
difference of degree and not of quality. It is no doubt true that the
central government in a confederation is not always of a highly or-
ganized character. It is equally true that the central government in
a federal constitution embraces every sphere of governmental aeti-
vitv. It does not, however, follow that if the central government of
a confederation is fully organized from every point of view, it neces-
sarily comes under the category of federations. Take, for instance,
the case of the Confederation of the Southern Statesof America which
possessed a complete organization of legislature, executive and judi-
ciary. This, however, did not bring the Confederation under the
category of federal States. Further, as Westerkamp remarks, this
argument merely points out the grave and frequent defect of a con-
federation that its central power is incompletely organized, but does
not affect its juristic character.®

Closcly associated with this view is the argument that the distine-
tive feature of a federation lies in the fact that its central government
is invested with the authority to enforce its decreesand orders directly
against individuals without the intervention of the authorities of the
federating units. On the other hand, the principle of “mediatization”
obtains in all confederations; in other words, under a confederation
there is no direct connesion between the individual and the central
authority. Jellinck has adopted this principle as the basis for the
classification of States. He contends that if the State has the entirety
of its Tunctions exercised directly by agents created by itself and
dependent upon it, then it is a centralized unitary State. If, on the
other hand, the State uses corporate bodies, already in existence
or created by it, to fulfil its purposes, it is a decentralized unitary
State. But if the State maintains a direct relationship with the people
and surrenders only a part of itsfunctions to the member States, such
a State governed by a constitution is a federal State? Caulvo also
argues that “the essential characteristic which distinguishes a con-
federation from a federation of States resides in the fact that in the
former there does not exist & common executive authority which has

3 Hryce, The American Commmmeeslth, Vol. 1., Clap. TV,
2 Westerkamp, Statesbund awd Buosdeastun?, at p. 452,
3 Jellinek, D Lehre con dim Siaubenserbindunges, pp: 276278,
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the right to impose its decrees in direct relutionship with the subjects
of the States.”™ It is true that a provision of this character is 1o be
found in certain federal constitations. Inthe American Federation, as
Bryce points out, “the authority of the National Government over
the citizens of every State is direct and immediate, not exerted
through State organization, and not requiring the co-operation of
the State Government,” It is; however, submitted that this feature
does not constitute a distinctive characteristic of a federation, Under
a federal constitution the administration of federal [aws may be left,
within a restricted sphere, in the hands of the federating States; in
such cases the federal authorities will not come into direct relation-
ship with the citizens of the States. Thus, Article 11 of the Austrian
Constitution of 1934 expressly provided that whereas legislation in
regard (o certain specified subjects shall be federal, the administra-
tion of such subjects shall vest exclusively in the government of the
units, Further, the central government ina confederation may be
invested with limited powers to act directly upon the subjects of the
States, without the intervention of the State authorities. Such provi-
sions will not, however, in any way affect the essential nature of a
confederation.

This leads us to the examination of a theory of federation which
has been enunciated in the judgement of the Privy Council in The
Attorney General for the Commonwealth of Austratia v. Colonial Sugar Refin-
ing Co., Ltd., (1914) a.c. 2537, where Lord Haldane, dealing with the
question of Canada, said: “What happened was this: an Act was
passed in 1867 which made a new start and divided certain powers
of government, some being given to the Parliament of Canada, and
some {0 the Parliament of the provinces. The provinces were created
de novo. The provinces did not come together and make a federal
arrangement under whiclt they retained their existing powers and
parted with certain of them and an Imperial Statute had got to ratify
the bargain; on the contrary, the whole vitality and ambit of the
Canadian Constitution was a surrender, if you like, first, and then
devolution. . . . The meaning of a federal government is that a
number of States come together and put certain of their powers into
comman custody, and that is the federal constitution in Australia,
but Canada not at all , , , . The British North America Act of 1867
commences with a preamble that the then provinces have expressed

! Cabin, Le Droit dntermationnd, ak p. 179, Horrison Moee, T Cosmmansesalih gf Amtralia,
P 07 ; Scott, The Canasdion Cinititution Hiderically Explained, p. 5.
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their desire to be federally united into one dominion with a constity-
tion similar in principle to that of the United Kingdom. In a loose
sense the word ‘federal’ may be used, as it is there used, to describe
any arrangement under which selfcontained States agree to delegate
their powers to a common government with a view to entirely new
constitutions even of the States themselves. But the natural and
literal interpretation of the word confines its application to cases

the newly constituted federal Sovernment; or, as in the case of the
United States of America, they part with specified powers and retain
the remainder. There 15, however, another method whereby a uni-
tary State may by virtue of a statute Or constitution be transformed
into a federal State, as was the case in Brazil and Mexico. This is the
typeof federation which conforms to Jellinek’s definition: “afederal
stale is a state in which the sovereign power has by constitution divid.
ed the totality of the functions to be exercised within its sphere of
power in such a manner that it resexves only a prescribed amount
of those functions to be exercised by itsell, and Jeaves the rest, without

grant to them, by the constitution, of state authority.” (op. cit,,
p. 278), Lord Haldane is, therefore, entirely inaccurate when he
states that “the meaning of & Federal Government is that a number

method of distribution of power. His argument is that since undep
the Canadian Constitution the powers of the constituent unirs are
expressly enumerated, it does not, therefore, fall under the category
of a federation, But as we have already seen, this argument is totally
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as well as an association of States, As long as this charactenistic
remains unaflected, the method of distribution of powers between
the federation and the federating units is of minor importance.

Federations must also be distinguished from decentralized unitary
States. The component parts of a unitary State in which a system of
decentralization has been adopted enjoy and exercise certain specific
and definite powers of governance but always subject to the control
and supervision of the central government, Under a federal consti-
tution, on the other hand, the constituent units exercise the powers
of sovercignty allotted to them, unresiricted and uncontrolled by
the central government, so long as they do not transgress the limita-
tions placed on their competence by the constitution. As the Supreme
Court of Argentina has observed, “the federal form of government
presupposes the co-existence of a central authority and of diverse local
authorities who function within their spheres of action in full sove-
reignty,” (Fallos 131, p. 418), The natural consequence is that “the
Federal Government cannot impede or oppose the exercise by the
Provinces of those powers which have not been delegated or which
have been reserved.” (Banco della Provincia de Buenos Afres v. Gobierno
Nacional, Fallos 186, p. 171). This distinction has also been clearly
brought out in the judgement of the Privy Council in Ligmidators of
the Maritime Bank of Canada v. The Receiver-General of New Brunswick,
(1892) a.c. at pp. 441-443. In dealing with the question of the Pro-
vinces of Canada, their Lordships observed: “The object of the
British North America Act was nrither to weld the Provinces into
one, nor to subordinate Provincial Governments to a central autho-
rity; but to create a Federal Government in which they should all be
represented, entrusted with the exclusive administration of affairs
in which they had a common interest, each Province retaining its
independence and autonomy. . . . . In so far as regards those matters
which; by Section 92, are specially reserved for provincial legislation,
the legislation of each province continues to be free from the control
of the Dominion, and as supreme as it was before the passing of the
Act.”" It is on this ground that the Union of South Africa must be
classed as a unitary State and not as a federation; Jor, under the
Union of South Africa Act, the central legislature is supreme, and
can always override provincial ordinances.*

The foregoing examination leads us to the following conclusions:

4 Midtlbery. Mumivipality 7. Gertom, {1914} A 6. at p. 5359, The contrary view held by
cerinin continental jurists ks nol copreet. See Dumnd, ap, cit;, p: 5,
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a federation is a State as well as an association of States, its distinetive
fratures being (a) that the federation itself is a constitutional and
international unit; and (b} that its component parts retain the cha-
racter of State and exercise powers of sovercignty conferred on
them by the constitution, independently of the control of the federal
government. These features distinguish federations from confedera-
tions of States, on the one hand, and from unitary States, on the other,



CHAPTER I

HISTORICAL BACKGROUND OF THE INDIAN
CONSTITUTION

Oxe of the basic features of the Indian Republic is that it not only

a federal structure but is also a decentralized unitary State.
Originally the Indian Federation comprised two different and dis-
tinct categories of constituent units. There were, in the first place,
nine Part A States: which previously formed an integral portion
of the unitary State of British India and secured their autonomous
status under the Government of India Act, 1935. The second cate-
gory included nine Princely States or Unions of States. These did
not form part of British India, nor were they within the legislative
jurisdiction of the British Parliament. Their relations with the
British Crown were governed by treaties, engagements and sanads.
Part C States, which were not strictly speaking constituent units of
the Indian Federation but were decentralized portions of the Indian
Republic, also belonged to this category with the exception of the
States of Delhi, Ajmer and Coorg which were British territories
directly under the control of the Government of Tndia. These his-
torical differences between the two different categories of consti-
tuent units naturally led to different lines of constitutional and poli-
tical development, and although under the latest amendments to
the Indian Constitution, the distinction between these  categorics
has disappeared, the differences did survive in the first stage of the
federalizing process as a result of the differences in historical antece-
dents.

Six Periods of Constitutional Development. First Period :
Evolution of the East India Company. The constitutional history
of the first category of States which jointly made up what was known
s British Tndia falls into six distinct periods. The first began with
the establishment of the East India Company as a trading
corporation under Queen Elizabeth’s Charter of 1600, This Charter
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had three purposes in view. In the first place, it dealt with the in-
corporation of the Company by the name of the “*Governor and
Company of Merchants of London trading with the East Indies.”
The Company was authorized to elect annually one Governor and
twenty-four committees for dealing with the various purposes for
which the Company was incorporated. Secondly, the Charter
granted to the Company the exclusive trading privileges for a period
of fifteen years. It empowered the Company to “traffic and use the
trade of merchandise by sea in and by such ways and passages: al-
ready found out or which hevealter shall be found out and discover-
ed...into and from the East Indics.” The limits of this trading
privilege were the Cape of Good Hope, on the one hand, and the
Straits of Magellan, on the other. There was, however, one specific
limitation on the powers of the Company in so far as it was expressly
forbidden to undertake any trade in any country, port, island or
place “*being already in the lawful and actual possession of any such
Christian Prince or State as at this present or at any time hereafter
shall be in league or amity” with the Crown of England. Thirdly,
the Charter also contained the germ of governmental powers inasmuch
as it granted to the Company both legislative and judicial powers
within prescribed limits. The Company was authorized to make
and ordain such reasonable laws, constitutions, orders and ordi-
nances as might be necessary and convenient for the good government
of the Company and its settlements. It was also authorized to impose
such punishments and penalties as might scem necessary or conve-
nient for the enforcement of these laws and ordinances. The only res-
triction on these powers was that neither these laws nor the punish-
ments imposed by them could be repugnant to the laws of England.
The judicial powers conferred by the Charter of 1600 were enlarged
by the grants of 1615 and 1623 which empowered the Company to
authorize its President and other chiel officers to inflict punishments
for non-capital offences and to enforce martial law, subject to the
submission of capital cases to the verdict of a jury.

There was a further extension of these powers in 1661, Under a
charter granted by Charles I1, the Company was invested with exe-
cutive authority over its fortresses and settiements and also empower-
ed to appoint Governors and other officers for their government. The
judicial authority of the Governor and Council of each factory was
extended to all persons belonging to the Company or under its con-
trol and to “all causes, whether civil or criminal, according to the
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laws of this Kingdom'". The Company was also authorized to provide
the necessary arms and ammunition and to take effective measures
“for the security and defence of their factories and settlement”.
It was also granted the extraordinary power to “make peace or war
with any people that are not Christians, in any places of their trade,
as shall be for the most advantage and benefit of the said Governor
and Company, and of their trade.” In 1678, in implementation of
the judicial power granted under this Charter, a High Court consist-
ing of the Governor and Council was established at Madras which
was the principal settlement of the Company at the time. By a
Charter of 1669, the port and island of Bombay, which had pre-
viously been ceded to the British Government, were granted to the
East India Company to be held of the Grown, and extensive civil and
military powers were conlerred on the Company for the government
of this territory; and in 1677 the Company was for the first time em-
powered to coin money.

The Charter of 1683 marked a further stage in the transformation
of the Company; it conferred on the Company lfull power to declare
war and to make peace with any Asiatic power and to raise forces
for the purpose, subject to the authority of the Crown to interpose
whenever considered necessary. This was followed by the Charter
of 1758 which expressly conferred on the Company the power to
cede, restore, or dispose of any territory acquired by conquest from
‘any of the Princes, subject to the proviso that the Company could
not, without the concurrence of the Crown, exercise these powers
in respect of any territory acquired from any European State. In
1765 there was a remarkable enlargement of the authority of the
Company when it secured the grant of the diwani of Bengal, Bihar
and Orissa from the Moghul Emperor. The grant of the diwani in-
troduced a system of dual government under which the fiscal ad-
ministration of Bengal, Bihar and Orissa was vested in the Company
which also retained full military power and authority, but the main-
tenance of law and order continued to be vested in the authorities
appointed by the Moghul Emperor, apart from the settlements and
fortresses and other possessions of the Company which were subject
1o the jurisdiction of the authorities created by Royal Charters.

It will be noticed that during this period the Bast India Company
ceased to be an exclusively trading organization and acquired con-
siderable powers of governance. The Company had full executive
authority over its territorial possessions including the power to raise

]
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forces for their defence, to acquire or cede territories, to declare
war against any Prince in India and to conclude treaties-with any
Asiatic power. Its legislative puthority over its possessions wis
also plenary subject to the only condition that the laws enacted by
it could not be repugnant to the laws of England. There was also
an organized system of judiciary whose jurisdiction extended to all
its territories. Speaking of the provisions of the Royal Charters
Ilbert observes: “The transition of the Gompany from a trading
association to a territorial sovereign invested with powers of civil
and military government is very apparent in these provisions."™ This
statement regarding the legal position of the Company is not, how-
ever, correct, Important judicial decisions have held that the Bast
India Company was not a sovercign but merely an agent or delegate
of the Crown. For instance, in the Secretary of State v. Kamachee Boyee
Sulaba, 7 M.LA, 476, it was held by Lord Kingsdown that the
property claimed by the respondent in the case had been “seized by
the British Government, acting as a sovereign power, through its
delegate, the East India Company.” After the grant of the diani,
the Company acquired a dual character. It was not only a delegate
of the Crown of England but was also an authority subordinate to
the Moghul Emperor and exercised sovereign powess on his behalf
in accordance with the laws and usages of the Empire.

Second Period : Government by the East India Company
under Parliamentary Contrel. All power and authority which
the East India Company had so far exercised in Indian territories
was derived from the Crown of England, apart from the grant of the
dizeant by the Moghul Emperor; and it was not until 1767 that for
the first time the British Parliament interfered in the affairs of the
Company. A statute was enacted in that year which required the
Company to pay to the British Government an annual sum, and in
consideration of this payment the Company was allowed to retain
its territorial possessions and revenues, As Ilbert points out, this was
the first direct recognition by the British Parliament of the territorial
acquisitions of the Company. The increasing interest which the
British Parlinment began to take in the affairs of the Bast India
Company culminated in the Statute of 1773, generally known us
the Regulating Act. Itis necessary to examine in detail the provisions
of this Statute az it laid the foundation of the fiiture government of

¥ The Coprrmmas! of Jadla, p. 18,
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the British possessions in India. Prior to this enactment cach of
the three Presidencics of Bengal, Madras and Bombay was under a
Governor or President and Council appointed by the Court of Direc-
tors of the East India Company. The strength of the Council varied
from twelve o sixteen members. All power was vested in the Presi-
dent and Council jointly, and all decisions were taken by a majority
of votes. The Governments of the Presidencies were independent
of each other and responsible only to the Court of Directors in Eng-
land. The Regulating Act introduced for the first time important
provisions unifying the system of government. Section 7 of the Act
declared that the whole civil and military government of the Presi-
dency of Bengal shall be vested in the Governor-General and Couneil
during such time as the territorial acquisitions and revenues remained
in the possession of the Company. The Governor-General and Cauncil
were bound by the votes of a majority of those present at their
meetings, and in the case of equality of votes the Governor-General
had a casting vote. The Act also expressly declared the supremacy
of Bengal over the other Presidencies. The Governor-General and
Council were granted the power of superintendence and control
over the government of the Presidencies of Madras and Bombay.,
In particular, the President and Council of Madras and Bombay
were forbidden to make war or treaty without orders of the Gover-
nor-General and Council or the East India Company. They were
also expressly made subject to the orders of the Governor-General
and Council. A President and Council offending against thesc
provisions could be suspended by order of the Governor-General and
Council. The Presidencics were also required to transmit to the
Governor-General and Council information regarding all transac-
tions and matters relating to the government, revenues or interests
ol the Company.

The Act also introduced important changes in the administration
of justice in the Presidency of Bengal. It authorized the Crown to
establish a Supreme Court of Judicature at Fort William consisting of a
Chief Justice and three other Judges. The Supreme Court was invest-
ed with civil, criminal, admiralty and ecclesiastical jurisdiction. The
territorial extent of its jurisdiction cavered the town of Caleutta and
the factory of Fort William and the other factories subardinate to it.
The jurisdiction of the Court was also declared to extend toall British
subjects residing in the Kingdoms of Bengal, Bihar and Orissa, or
any of them under the protection of the Company. There were,
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however, two important limitations on the jurisdiction thus conferred
on the Supreme Court. In thefirst place, the Court wasnot competent
to take cogmisance of any indictment or information against the
Governor-General or any member of his Council. Secondly, the
Court had no jurisdiction in respect of any suits or actions brought
against any inhabitant of India residing in any of the Kingdoms
of Bengal, Bihar or Orissa except on a contract where the defendant
had accepted the jurisdiction of the Court. The Act also established
the system of juries of British subjects resident in Calcuttain respect
of all offences of which the Supreme Court had cognisance. Under
Sectien 18 of the Act appeal lay against the judgement of the
Supreme Court to the King in Council in England.

The Regulating Act also dealt with the problem of legislative
authonty. Under Section 36, the Governor-General and Council
were empowered to make and issue such rules, ordinances and
regulations for the good order and civil governmentof the Company’s
Settlement at Fort William, and the subordinate factories and places,
as should be deemed just and reasonable, subject to the provision that
such rules, ordinances and regulations could not be repugnant 1o
the laws of England. Section 37 of the Act expressly reserved the
power of the Crown to disallow such laws and ordinances,

Two Parliamentary Committees were appointed in 1781 to investi-
gate matters relating to the administration of the British possessions
in India, and as a result another Act was passed in 1781 defining the
power of the Supreme Court. This Act expressly excluded from
the jurisdiction of the Supreme Court all matters relating to the
revenue regulations of the Governor-General and Council. Section
17 of the Act also conferred on the Supreme Court jurisdiction in
respect of all actions and suits against all inhabitants of Caleutta
“provided that their inheritance and succession to lands, rents, and
goods, and all matters of contract and dealing between party and
party, shall be determined in the case of Mohamedans, by the laws
and usages of Mohamedans, and in the case of Gentus by the laws
and usages of Genwe; and where only one of the partics shall be a
Mohamedan or Gentu by the laws and usages of the defendant "
This was the first statutory recognition of the personal laws of the
Hindus and Mohammedans, and followed the regulations which had
been previously enacted by the Bengal Government,

The control thus intermittently exercised by the British Parlia-
ment was finally placed on a permanent basis by Pitt’s Act of 1784,
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which established a Board of six Commissioners under the designa-
tion of “the Commissioners for the affairs of India”. The Board
consisted of the Chancellor of the Exchequer, one of the Secretaries
of State, and four other Privy Councillors appointed by the Grawn.
The Board was authorized “to superintend, direct, and control all
acts, operations and concerns which in anywise relate to the civil or
military government or revenues of the British territorial possessions
in the East Indies."” The Court of Directors of the Company was
thus brought under the complete control of the Board. The powers
vested in the Board subsequently came to be exercised by the Senior
Commissioner who came 10 be known as the President of the Board
of Control,

The Act also introduced several changes in the system ol adminis-
tration in India, In the first place, it reconstituted the Governor-
General's Council which now consisted of three members including
the Commander-in-Chief of the Company’s forces in India who
ranked next to the Governor-General. The Council of the other two
Presidencies was similarly reorganized and included the Comman-
der-in-Chiel in the Presidencies. The Governor-General, Governors,
Commanders-in-Chief and members of the Council were appointed
by the Court of Directors but could be removed by the Grown, The
power of the Governor-General and Council over the Presidencies
of Bombay and Madras was extended to cover all matters **as refate
toany transaction with the country powers, or o war or peace, or
to the application of the revenues or forces of such Presidencies in
time of war.” The Governor-General and Council were, however,
expressly made subject to the control of the Court of Directors. Thus,
they could not, without the express authority of the Courtof Directors,
declare war, or commence hostilitics, or enter into any treaty for
making war, against any Prince or State except where hostilities had
actpally been commenced against the British Government in India.

Three important changes were subsequently introduced in this
scheme of government. In the first place, the Charter Act of 1793
laid down that the junior members of the Board of Control need not
be Privy Councillors. Secondly, the same Act introduced the rule
that the power of the Governor-General to override the majority of
his Council in exceptional cases could also be exercised by the

‘Governors of Madras and Bombay, Thirdly, the Act of 1797 autho-
rized the grant of a charter for the constitution of a Recorder's
Court instead of the Mayor's Court at Madras and Bombay.
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The next important step was taken in 1833 when another Charter
Act was passed by the British Parliament. This statute introduced
important changes in the Constitution of the Bast India Com-
pany as well as in the system of government in India. It allowed
the Company to retain its territorial possessions for another period
of twenty years, but they were to be held by the Company “in trust for
his Majesty, his heirsand successors, for the services of the Government
of India.” It also completely changed the mercantile character of
the Company in so far asthe Company was under the statute entirely
deprived of its commercial functions. Tt was, however, allowad
retain its administrative and political powers under the system of
dual government instituted by the previous Acts. The superintes-
dence, direction and control of the civil and military government of
the British possessions in India were expressly continued to vest in
the Governor-General and Council who were  henceforward 1o be
known as the Governor-General of India in Council. The statute
also created a fourth member of the Governor-General's Council
whose duty was confincd entirely to legislative measures and who
had no power to sit or vole except at meetings for enacting laws
and regulations.

The statutealso reorganized the legislative functions of the Govern-
ment of India which were now exclusively vested in the Gavernor-
General in Council, and the Governments of the Presidencies were
only authorized tosubmit their legislative measures to the Governor-
General in Council. The legislative authority of the Covernor-
General in Council extended to the repeal, amendment or alteration
of any laws or regulations for the time being in force in the British
possessions in India. The laws thus enacted were applicable to all
persons, whether British, Indian or foreigners, and to all Courts of
Justice, whether estublished by Royal Charter or otherwise. The
territorial jurisdiction of the Council extended to all places and
things within and throughout the whole of the British territories in
India, and covered all servants of the Crown outside these territories
but within the dominions of the Princes in alliance with the Company,
The Governor-General's Council was also expressly authorized to
enact articles of war for the government of the Indian Forces raised
by the Company. The legislative power of the Governor-General
was, however, subject to three important limitations. In the frst
place, it could not repeal, amend, or suspend any provisions of the
Actof 1833, Secondly, it could not affect any prerogative of the Crown,
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or the authority of Parliament, or the Constitution or rights of the
Company, or any part of the unwritten laws or Constitution of the
United Kingdom dealing with allegiance to the Crown or the sover-
eignty of the Crown over Indian territories. Thirdly, the statute ex-
pressly safeguarded the right of the British Parliament to legislate [or
the Crown's territorics in India and torepeal Indian Acts. The laws
enacted by the Governor-General under the powers given by this
Act could also be disallowed by the Court of Directors, acting under
the authority of the Board of Control.

There were three other important provisions of the Act. In the
first place, it provided that “a general system of judicial establish-
ments and police” should be inaugurated subject to such special
arrangements as local circumstances may require. Secondly, it
prescribed that “such laws as may be applicable in common to
all classes of the inhabitants of the said territories, due regard being
had to the rights, feelings, and peculiar usages of the people, should
be enacted.” Thirdly, it required that “all laws and customs having
the force of law within the same territories should be ascertained
and consolidated, and, as occasion may require, amended.” The
statute also authorized the Governor-General in Council to appoint
a Commission to enquire into the jurisdiction, powers, and rules of
the existing Courts of Justice, of existing forms of judicial procedure,
and the nature and operation of laws, whether civil or criminal,
written or customary, Accordingly, the first Indinn Law Commis-
sion was appointed by the Governor-General, of which the most
outstanding member was Macaulay; and the present Indian Codes,
particularly the Indian Penal Gode and the Codes of Civil and
Criminal Procedure, owe their origin to this Commission. Another
provision of outstanding importance was embodied in Section 87
of the Act which, for the first time, introduced the principle of equa-
lity and non-discrimination. This Section declared that “no native
of the said territories, nor any natural born subject of His Majesty
resicdent therein, shall, by reason only of his religion, place of birth,
descent, colour or any of them, be disabled from holding any place,
office, or employment under the Company.” The substance of this
provision is now to be found in Article 16 of the Indian Counstitution.

The last step during this period was taken in 1853 when another
Charter Act was passed by the British Parliament. This Act autho-
rized the Court of Directors and the Board of Control to sanction
the appointment of a Licutenant-Governor of Bengal. Tt albso
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empowered the Directors of the Company to constitute one new Presi-
dency, with the same system of a Governor and Couneil as in the
Presidencies of Madras and Bombay or, as an alternative, to authorize
the appointment of a Lieutenant-Governor. This provision was
made use of in 1859 when a new Licutenant-Governorship for the
Punjab was constituted. The Act also enlarged the Governor-Gene-
ral’s Council for legislative purposes by the addition of the Chief
Justice of Bengal and one other Supreme Court Judge and four re-
presentative members from Bengal, Madras, Bombay and the North
Western Provinces. The sessions of the Legislative Council were also
openced to the public and their proceedings were officially published.
Third Period: Direct Government by the Crown. The system
of government laid down by these statutes continued in force il
1858 when, as a result of the Indian Mutiny, the government of Indis
was transferred to the Crown under the Government of India Act,
1858. Thus came to an end the government of the British possessions
in India by the East India Company and began the period of direct
government by the Grown. The Act declared that India was to be
governed by and in the name of the Crown, acting through a
Secretary of State, to whom were transferred the powers previously
vested either in the Court of Directors or in the Board of Control.
The Act also authorized the appointment of a fifth principal Secretary
of State for this purpose. It also constituted a Council of fifteen mem-
bers to assist the Secretary of State: of these cight were appointed
by the Crown and seven elected by the Directors of the Company.
The Sccretary of State was the President of the Council, but had
power to override in cases of difference of opinion, and to issuc an
dispatches without reference to the Council. The Board of Control
was thus abolished, and the Secretary of State in Council was given
a quasi-corporate character for the purpose of enabling him to claim
the rights and discharge the obligations devolving upon him as succes-
sor to the East Indiz Company. In consequence of the abolition of the
East India Company, the property of the Company was transferred
to the Crown and the expenditure of the revenues of India was placed
under the Secretary of State in Council. The Act also tramsferred to
the service of the Crown all naval and military forces of the Gompany,
although they continued to retain their separate local character, with
the same liabllity to local service and the same pay and privileges,
The changes introduced by the Government of India Act, 1858, were
formally announced in India by a Royal Proclamation, and this was
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the first time that a constitutional document of this character was
used in India.

This important change in the administration of the British posses-
sions in India was supplemented by the Indian Councils Act, 1961,
which reconstituted the Governor-General's Executive Council as
well as the Legislative Council. The Executive Council was reorganiz-
ed to consist of three members who had served for ten years in India
under the Company or the Crown, one barrister or advocate of five
years' standing, and the Commander-in-Chiefl as an extraordinary
member. Legislative authority was vested in the Governor-General's
Council strengthened by not less than six and not more than twelve
additional members nominated by the Governor-General for a period
of two years. OF these additional members, not less than half were
persons not in the civil or military service of the Crown. The function
of the Legislative Council was, however, strictly limited to legisla-
tion, and it was expressly forbidden to transact any business other
than the consideration and enactment of legislative measures. Nor
was it permissible to introduce in the Council, without the previous
sanction of the Governor-General, any measure relating 1o the public
revenue or debt, religion, military or naval affairs, or foreign rela-
tions. Every measure passed by the Council required the assent of the
Governor-General, subject 1o the power of the Crown to disallow
any Act.

The legislative authority of the Governor-General in Council ex-
tended to making laws and regulations or altering any laws and regu-
lations for the time being in force in the British territories in India,
and to making laws and regulations for all persons and for all Courts
of Justice, and for all places and things within the said territories.
It also covered the servants of the Government of India within the
dominion of Princes in alliance with the Crown. There was, however,
An express provision saving the general authority of the British Parlia-
ment. Itisinteresting to note that the Act conferred on the Governor-
General exceptional power to make, in cases ol emergency, ordinances
without the concurrence of his Council which were to remain in force
for a period of sixmonths. The power now vested in the President of
the Indian Republic to issue emergency ordinances may be traced
back to this provision. The Act of 1861 also restored to the Governors
of Madras and Bombay the power of legislation which had been
taken away from them under the Charter Act of 1833. The Gover-
nor’s Councils of Madras and Bombay were enlarged for the purpose
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of legislation by the addition of the Advocate-General and other
members nominated on the same basis as the additional members of
the Governor-General’s Council. Wo demarcation was, however,
made beiween the extent of the legislative power of the Governor-
General's Council and that of the Governor’s Councils; but all Acts of
the local legislature required the assent of the Governor-General over
and above the assent of the Governor. They were also subject to the
right of disallowance vested in the Grown as in the case of the Acts
of the Governor-General's Council.

The statute also dealt with the organization of legislative authorities
in the new territorial acquisitions. Under Section 44, the Governor-
General was directed to constitute, by proclamation, a Legislative
Council for Bengal. He was also authorized to establish similar Goun-
cils [or the North Western Provinces {afterwards known as the United
Provinces) and for the Punjab. These Councils were to consist of the
Licutenant-Governor and a number of nominated members, and
were governed by the same provisions as the Legislative Councils
for Madras and Bombay. The Act also conferred on the Governor-
General power to establish new Provinces for legislative purposes and
to appoint new Licutenant-Governors, and to alter the boundarics
of the existing Provinces,

In the same year another Act was passed by the British Parliament
reorganizing the judicial administration. This Act empowered the
Crown to  establish, by letters patent, High Courts of Judicature
in Calcutta, Madras and Bombay, and on their establishment the
chartered Supreme Court and the Sadr Adalat Courts were abolished
and their jurisdiction and powers transferred to the new courts.
Fach of the High Courts consisted of a Chiel Justice and not more
than fifteen judges of whom not less than one-third including the
Chief Justice, were barristers, and not less than one-third were mem-
bers of the Civil Service. All judges were appointed by the Crown
and held office during its pleasure. The High Courts were expressly
invested with the powers of superintendence and control over all
courts subject to their jurisdiction,

Three changes of considerable importance were subsequently intro-
duced by parliamentary legislation. The Government of India Act,
1865, conferred on the Governor-General's Council the power to legis-
late in respect of all British subjects in Indian States, whether ser-
vants of the Crown or not, as well as the power to define and alter the
territorial limits of the various Presidencies and other Provinces. In
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1869, another statute was enacted empowering the Governor-Gene-
ral's Council to make laws for all Indian subjects of the Crown in any
part of the world, whether in India or elsewhere, The Indian Coun-
cilz Act, 1892, increased the strength of the Legislative Councils; and
authorized the Governor-General to make rules, with the approval
of the Secretary of State in Council, regulating the conditions under
which the members of the Legislative Councils were to be nominated.
It also authorized the Governor-General in Council to make rules
regarding the discussion of the annual financial statement as well
as interpellations under specified conditions and restrictions.

Fourth Period: The Beginning of Representative Legisla-
ture. The system of governance prescribed by these British statutes
continued to be operative until 1909 when, for the first time, the prin-
ciple of election wasintroduced under the Indian Councils Act, 1909,
Thisstatute marks the beginning of the gradual democratization of the
machinery of governance in India. Inaccordance with the regulations
issued under the authority of this Act, as amended by the regulations of
1912, there was an official majority in the Governor-General's Coun-
cil, and a mon-official majority in all other Legislative Councils.
The Indian Legislative Council consisted of thirty-six officials and
thirty-two non-officials; in the Legislative Council of Bengal there
were nineleen officials and thirty-two non-officials; in Madras twenty
officials and twenty-six non-officials, and in Bombay, cighteen officials
and twenty-cight non-officials. There was a similar majority of non-
officials in the Legislative Councils of the United Provinees, Bihar
and Orissa, Punjab, Burma and Assam. The non-official members of
the Indian Legislative Council were elected by the Provincial Legisla-
tive Councils and special electoral bodies such #s Chambers of Com-
merce and landholders. The rules also provided for the special
representation of Mohammedans and Mohammedan landholders;
and this was indeed the beginning of the communal electorates which
have played such ap important role in the political development of
India. In the Provinces, the main electoral bodies were Municipal
Corporations and Municipalities, the Universities, Chambers of
Commerce, and Mohammedans. The rules, it would, thercfore, be
clear, provided for indirect clection and there was no provision for
direct clection by the people.

The powers ol the Legislative Councils continued (o be the same as
under the Act of 1861, but their deliberative functions were subse-
quently enlurged. The Act of 1892 had empowered the Governor-
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General as well as the Governors and Licutenant-Governors of the
Provinces to make rules authorizing the discussion of the annual
financial statement. The Act of 1909 repealed these provisions of
the Act of 1892 and prescribed the making of rules authorizing the
discussion of the annual financial statement and of any matter of
general public interest, The rules made under this statutory provision
granted to the members of the Legislative Councils for the first time
the right to propose resolutions in respect of the budgel or any matter
of general public importance and to divide the Councils upon them,
1t was, however, made clear that the resolutions were purely recom-
mendatory and not binding on the Governors. There were at the
same time several important restrictions on this right. As regards
the financial statement, some of the items of revenue as well as of
expenditure were expressly excluded from discussion. This was the
origin of the distinction which has now been embodied in the Indian
Constitution between votable and non-votable subjects, i.e. the
expenditure charged upon the Consolidated Fund of India and the
expenditure not so charged. The rules also excluded from discussion
any matter affecting the relations of His Majesty’s Government or of
the Government of India with any foreign or Indian State and any
matter under adjudication by a court of law having junisdiction in
any part of the British Dominions. There was 2 further reservation
that the Governor-General had the rght to disallow any resolu-
tion without giving any reason other than that in his opinion it was
not consistent with the public interest to do so.  The same authority
was also vested in the Governors and Licutenant-Governors of the
Provinces. The Act of 1909 also enlarged the scope of interpellations,
The regulations made under the Act of 1892 had granted tothe
members of the Legislative Councils the right to ask questions under
certain conditions and restrictions. This right was now extended to
supplementary questions for the purpose of elucidating any matter
of fact regarding which a request for information had been made in
the original question.

Fifth Period: Dyarchical Form of Government. The system of
government envisaged in the Act of 1909 continued to be in force till
the Parliamentary Statute of 1919 which began a new period in the
history of the constitutional development of British India. Several
far-reaching changes were introduced by and under the provisions
of the statute. In the first place, a clear distinetion was now made
between provincial and central powers, although both the executive
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and the legislative authority of the Provinces remained subject to
the control of the Central Government. Thus, although the Provinces
now had elearly defined powers, they could be overriden under the
authority of the Governor-General. Secondly, within the powers
conferred on the Provinees, there was a clear-cut division between
reserve subjects and transferred subjects. The reserve subjects
included all those matters in respect of which the Governor had
discretionary authority. They were not, therefore, subject to the
control of the Provincial Legislature, As regards transferred subjects,
elected members of the Legislative Council were appointed members
of the Governor's Executive Council and were placed in charge of
these subjects; and were, thercfore, under the control of the legisla-
ture. The systemn thus introduced in the Provinces was known as
dyarchy because of the division of the power and authority of the
Governor into two separate classes, one being entirely at the discre-
tion of the Governor and the other subject to the control of the legisla-
ture. The report of the Simon Commission thus describes this new
system of government: “The theory of the reformed constitution is
that ministess without being answerable for reserve departments or
for policy with the reserved side are jointly responsible 1o the elected
legislature in respect of the transferred half of the Government. But
it seems to us that it has proved impossible to translate this theory
into practice. The intention of dyarchy was to establish within a
definite range responsibility to an elected legislature. In the light
of experience, it may be doubted whether the object aimed at could
be attained as long as both halves of Government have to present
themselves before the same legislature. The practical aifficulty in
the way of achieving the objective of dyarchy and obtaining a clear
demarcation of responsibility arises not so much in the inner counsels
of Government as in the eyes of the legislature, the electorate and the
people.”” The system of dyarchy, in spite of all its weaknesses, was
however, the firststep towards the establishment of responsible govern-
ment in the Provinees and was also in accordance with the objective
set forth in the famous declaration made by the British Government
in 1917, This defined the policy of His Majesty’s Government in
the following terms: “The policy of His Majesty’s Government
with which the Government of India are in complete accord,
is that of increasing association of Indians in every branch of
the administration and the gradual development of self-govern-
ing institutions with a view to the progressive realization of
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responsible. government in India as an integral part of the British
Empire."

Sixth Period : The Birth of Responsible Government, We
have already seen that the Regulating Act of 1773 laid the founda-
tion of an claborale system of administration of the British possessions
in India. The Charter Act of 1833 further elaborated the machinery
of administration and cstablished a unified system of government in
British India. The Government of India Act, 1858, terminated the
administration of the East India Company and transferred it to
the Crown. The Indian Councils Act of 1851 introduced for the
first time the system of representative institutions, and this was fur-
ther extended by the Act of 1909, The next important developmsat
was initiated by the Act of 1919 which laid the foundation of respon-
sible government. Theauthors of the Montague-Chelmsford Report
had thus described their view of the future constitution of India:
“Our conception of the eventual future of India is a sisterhood of
States self-governing in all matters of purely local or provineial
interesty o isas Over these congeries of States would preside &
Central Government increasingly representative of and respansible
ta the people of all of them ; dealing with matters both internal and
external of common interest to the whole of India; acting as arbitrator
in inter-State relations and representing the intercsts of all India
on equal terms with the self-governing units of British Tndia.”” This
concept of the constitutional organization of India was given a practi-
cal shape and form in the Government of India Act, 1935, which
terminated the period of dyarchy and began the period of responsible
government in the Provinces.

The first object of the statute was to establish an All-India Federa-
tion consisting of the Governor's Provinees and the Indian States
which acceded w the Federation. Tt was for the first time that the
Indian States, which were not subject to the sovereignty of the Bri-
tish Parliament, were 1o be brought into & constitutional organiza-
tion having authority throughout the territories of the Provinces and
the acceding States. Secondly, for the purpose of establishing the
All-India Federation, the statute split up the unitary State of British
India into several autonomous Provinces, independent within their
own sphere and freeof central control, deriving their authority direct.
ly lrom the Crown. This was indeed a radical departure from the
constitutional scheme under the Act of 1919, Thirdly, the statute
also established « Federal Gourt having authority throughout the



Histovical Background of the Indian Constilution 45

Federation and excercising appellate jurisdiction over all High
Courts in British India.

‘The provisions of the statute relating w the Provinces came inio
operation on the st of April, 1937, and the Provinces became auto-
nomous and independent within the sphere assigned o them. Each
of the Governor's Provinces possessed an Bxecutive and a Legisla-
ture invested with exclusive authority in a clearly demarcated sphere;
and within that sphere the Executive Government was responsible
to the Legislature, subject to the specified discretionary powers of the
Governor.

The Government of India Act, 1935, had expressly laid down that
the Federation of India, as embodied in the Act, could not com= into
existence unless the Indian States entitled to choose not less than
fifty-two members of the Council of State had executed the Instru-
ment of Accession and unless the aggregate population of the federa-
ting States amounted to not less than one-half of the total population
of the States. The negotiations between the Government of India
and the Indian States in regard to their accession were broken off
by the Government of India soon after the commencement of the
second World War. This was indeed unfortunate as the absence of
responsible and representative government at the Centre ultimately
led to the partition of India and the tragic events which followed it.
An eminent statcsman has thus commented on the situation: “For
India as a whole the lhilure of Federation was a disaster. So bitter
indeed was the antagonism prevailing between the two main commu-
nities that it was bound to be a matter of the utmost delicacy to
devise any constitution acceptable to both. The Hindus must natu-
rally favour rule by simple majorities, since they had the numerical
advantage. But this must be fatal for the Muslims, since majority
rule would spell for the Muslims permanent exclusion from power,
and lead them to demand some special franchise and other arrange-
ments to protect Muslim interests. These in turn were bound to arouse
the strenuous resistance of Hindus, and so the deadlock of claims
would stand, menacing and irreconcilable. At any moment the
combustible material might burst into flames. Immediately the
communal issue dominated everything. Riots and killings left their
ugly trail of anger and determination to have revenge. Thus all the
time this evil thing was bedevilling the relations between the two
greatcommunities and paralysing the hopes of peaceful and harmon-
ious progress. To such an impasse the Princes might conceivably
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have applied a balancing clement, which under a carefully devised
scheme could have averted the division of the country, for partition
was almost certainly the only alternative should the federal
scheme come to nothing.”™ The failure of the federal schems may
be attributed to two causes. In the first place, the policy of the
Government of India in respect of the accession of the States to ths
Indian Federation was inclastic and inflexible. If a certain amount
of comprehension of the reality of the situation had been shown by
them, there is no doubt that it might have been possible tosecure the
accession of the majority of the States. Further, in regard to certain
specified matters, the Government of India went so far as to dis-
regard the understandings which had already been reached at the
Round Table Conferences. Secondly, the failure of the negotiations
was also due to the growing opposition to the federal schems amongst
the Indian Princes fed by the Rulers of Hyderabad, Bikaner and
Nawanagar. The federal provisions of the Act, therefore, remained
in abeyance. The Act had, howeyer, provided for a transitional
period between the establishment of provincial autonomy and the
commencement of the Federation. Under these provisions the
Central Legislature, as established under the At of 1919, con-
Unued to function as the Federal Legislature for British India: but
the executive government at the Centre continued to be the same as
under the Act of 1919, There was, therefore, no representative and
responsible government at the Centre. The only change mads in
the system of Indian government was, therefore, the setling up of
provincial autonomy under which the provincial governments
became responsible governments within the sphere assigned to them
by the Government of India Act, 1935. It should, however, be noted
that during this period the Federal Court, the Federal Public Service
Commission and the Federal Railway Authority began to lunction
under the Act, although the Federation, asembodied in the Act, was
not established. It is, therefore, obvious that British India was no
longer a unitary State as under the Act of 1919, but had already
split up into autonomous units which functioned within the sphere
allotted to them, independently and without being subject to the
control of the Central Covernment,

The Indian Independence Act, 1947. This state of affairs
continued till the enactment by the British Parliament of the Indian

! Lord Halifax. Fulters of Darey pp. 125.126,
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Independence Act, 1947, which has had far-reaching and radical
effects on the political and constitutional development of India as a
whole: In the first place; the Act established two separate and
independent Dominions in the territories of British India. Secondly,
the Act terminated British authority in India. Section 7 of the Act
expressly stated that His Majesty’s Government in the United King-
dom shall have no responsibility as respects the government of any
of the territories which were included in British India. [t also made
clear that after the L4th August, 1947, His Majesty’s Government
in the United Kingdom shall not have any form of control over the
affairs of the Dominions of India and Pakistan or of any Province
or part thereof. Thirdly, the Act authorized the two new Dominions
to sel up any kind of constitution that they desired including the
right 1o secede from the Commonwealth. Tt also granted to the legis-
latures of the two Dominions full power W make laws including
laws having extra-territorial operation. The Act also provided that
no statute of the British Parliament shall extend to cither of the
Dominions unless it is extended thereto by a law of the Dominion
Legislature. Fourthly, the Independence Statute terminated by a
unilateral declaration the treaties, engagements and sanads which
had so far governed the relations between the Crown and the Indian
States. Inothier words, the paramountey so far claimed by the Crown
by virtue of treaty, grant or otherwise came to an end, and, on its
termination, the rights exercised by the Crown in regard to the
States were not transferred to the Governments of the two new Domi-
nions but reverted to the States.

Political Development of the Princely States. As we have
already seen, the Republic of India comprises the territories which
formerly constituted the British Dominions in India as well as the
territories of the Princely States which were outside the jurisdiction
of the British Crown and the British Parliament. We have so far
examined the constitutional development of the territories known as
British India. It now remains to trace very briefly the political
evolution of the Princely States. Historically speaking, the States
fell into seven different classes at the time of the commencement of
their relations with the East India Company. In the first place, there
were States which were sovereign and independent de jure and de
facts owing no allegiance to the Moghul Emperor. Such, lor instance,
were the States of Gwalior and Indore. As regards Hyderabad, it is
clear that the State originally enjoyed a status and position superior

4
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to that of the East India Company. Secondly, there were States
which were dependent de jure but sovereign de facts, as, for example,
the States of Tonk and Jaora which owed nominal allegiance to the
Ruler of Indore. The third class included the States which had lost
their independence and separate existence for a period but were
restored to their former status and righte by the British Government.
Fourthly, there were States which owed their separate and individual
existence to the British Government. These were created either out
of British territory or by dismemberment of other States. The ffth
class included all States which paid tribute to other States, Apart
from the payment of tribute, they enjoyed full and complete
sovereignty, whether internal or external. The next group consisted
of States which were subordinate de Jure and de faces to other States.
This class also included States which were directly under the autho-
rity of the Moghul Emperor. Finally, there were States which sub-
sequently came to be known as mediatized and guaranteed States on
whose behalf the East India Company intervened so as to secare
their separate existence. This detailed classification of States clearly
shows that it is not correct to assume that all States were under the
snzerainty of the Moghul Emperor at the time of the British advent
in India. On the contrary, many of the States had no political rela-
tions with the Court of Delhi and had established their independence
n defiance of the authority of the Moghul Emperor.*

The first period in the history of the relations between the States
and the East India Company was one during which the States dealy
with the Company on a footing of equality. Tt should be remembered
in this connexion that from 1765 the East India Company was an
agent of the Moghul Emperor and its position was not, therefore,
superior to that of the States which accepted the suzerainty of the
Moghul Emperor. On the other hand, as we have already seen,
there were many States which did not accept the supremacy of the
Court of Delhi. In fact, inits dealings with the Rulers of Hyderabad,
the Company on many occasions behaved as if it were occupying an
inferior position. Thesecond period was marked by the definite supre-
macy of the East India Company acting on behalf of the British
Crown. Many of the treaties which weré concluded during this
period were, therefore, treaties of subordinate alliance and co-opera-
tion. A striking instance is furmished by the treatics which were

T Soe Sen, op. cit., Chap, 1.
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concluded during the first decade of the nineteenth century with the
Rulers of the States of Rajputana. The third period began after the
Crown had taken over the government of the British passessions in
India. In the Royal Proclamation issued at thattime it was announced
that the treaties concluded with the States by the East India Company
were binding on the Crown and as such would be considered as
inviolate and inviolable. It was during this period that the ascen-
dency of the Crown was clearly and unmistakably established through-
out India and the doctrine of paramountey of the Crown was evolved
to justify the action of the agents of the Crown in derogation of the
treaties concluded with the States. The rights which were specifically
claimed on behalf of the Crown related to intervention in the affairs
of the States in the event of gross misrule and maladministration and
the consequential powers which the Crown and ifs agents could
exercise within the territories of the States, although they continued
to remain outside the legislative authority of the British Parliamsnt.
This continued t be the position of the States till the Indian
Independence Act of 1947 which terminated the authority of
the Crown exercisable in the territories of the States and expressly
provided that the powers hitherto exercised by the Crowa would
revert to the States. But before the provisions of the statute
became operative, the Indian States executed Instruments of Acces-
sion under which they transferred all powers of governance to the
new Dominion of India in respect of specified matters and subject to
the terms and conditions laid down in the Instrument. Thus, for
the first time, the Indian States became an integral part of the con-
stitutional machinery established for the new Dominion of India
under an amended version of the Government of India Act, 1933.
This, however, was a transitory stage. Many of the States were soon
afterwards persuaded to execute additional agreements merging their
territories in the neighbouring Provinces of the Indian Dominion.
This, then, was the position of the States when in 1950 the Indian
Constitution, framed by the Constituent Assembly, came into
operation.



CHAPTER 111
NATURE OF THE INDIAN POLITY

The People and the Constitution. The constitution of a Stuate is
not a bed of Procustes which demands psychic or physical adjustment
of the people. On the contrary, it is the constitution which must be
moulded by the genius of the soil; it is the constitution which must
reflect the ethes of the people. It is sometimes argued but may be
regarded as an exploded myth that a particular type of constitution
is intrinsically sound and must, therefore, be accepted by every
avilized State. We may consider democracy to be the ideal form of
government, but this does not necessarily mean that a nation which
has no aptitude for the smooth and successful working of a demo-
cratic constitution should and must adopt a democratic pattern of
organization. The democratic character of a constitution isonething,
its practical value is a totally different matter, As Orlando, the
Italian jurist, has rightly pointed out, “there can be 10 optimum
form of government; 4 form of government which is good for a parti-
cular people at a particular stage of civilization is not necessarily
good for another peopleat a different stage of civilization," A parti-
cular form of constitution which is successful in ane State may prove
to be a total failure in a different political climate, A typical illus-
tration of this is furnished by the Constitutions of the Latin American
States, Freed from the yoke of the Spanish and Portuguese Empires,
most of these States adopted the constitutional pattern which had
proved such a great success in the United States of America. In the
actual working of these Constitutions, however, the results have been
totally different. In most cases the presidential regime embodied
in the constitution has led to a monocratic dictatorship owing to
the subservience of the legislature. Successions of coups d’élat, revo-
lutions and undiluted autocracy have been their normal political

¥ Priseipii di diritte custitugionals, p, 65,
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events just as general elections are in other democratic countries, The
working of the American Constitution has also clearly shown that
there must be close and intimate relation between the constitution
and the temperament and tradition of the people. As Bryce has
pertinently remarked, nearly every provision of the American Con-
stitution that has worked well is one borrowed from or suggested by
the Constitution of some of the American States; and nearly every
provision that has worked badly is one which the Genvention, for
want of a precedent, was obliged to devise for itsell*

The Indian Constitution must, therefore, be éexamined in the light
of this historical truth. It will be noticed that its main framework is
maodelled on the pattern of the Government of India Act, 1935, This
was no doubt natural and inevitable, since a complete hiatus between
the past and the present would have been politically unwise and
inexpedient. Thus, we find that more than one hundred Articles of
the Constitution are substantial or verbatim reproductions of the
provisions of the Governmentof India Act; 1935, These Articlescover
a wide range of important subjects such as the internal organization
and procedure of the Union and State Legislatures, the legislative
powers of the President of the Republic and the Governors of the
States, the Union and State Judiciary, and the administrative reli-
tions between the Union and the States. Moreover, some of the basic
principles of the provitions of the Constitution dealing with the
distributionof legislative powers, and finance and property are borrow-
ed from the Government of India Act, 1935. It would, therefore, be
cvident that the Indian Constitution is not entirely an innovation
but has its roots deep in the past.

On the other hand, there is nothing in the Constitution which can
be taken as a typical product of the Indian mind. For instance, one
would have expected that at least the provisions relating to the States
would prescribe that the system of panchayals would be part and
parcel of the constitutional machinery. It would have been more in
harmony with the temperament and tradition of the people of India
if the Constitutent Assembly had devised a kind of sovietisation of the
entire machinery of governance founded upon the system of village
republics which had for centuries been the mainspring of the political
life of India, But all that the Constitution has done is to lay down
a “directive” that “the State shall take steps to organize village

¢ The Amariesm Compmmeadth, Vol L, Chap, 111,
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panchayats and endow them with such powers and authority as may
be necessary to enable them to function as units of self-government.™
It is, therefore, obvious that in several particulars the Constitution
lacks the spirit of reality, and here lurks the danger of disruptive
forces, because it must be admitted that an apparatus of government
divorced from the realities of the environment might not prove to
be a stable and lasting solution of the political problems. However,
despite this deficiency the Indian Constitution has already achieved
a fair measure of success, and this may be attributed to two import-
ant factors. In the first place, in consequence of the mass movement
under Mahatma Gandhi's leadership, the people of India have be-
come conscious of their political power and, as the recent elections
have shown, are ready to make use of their political rights in their
own interests. Secondly, more than a hundred years of British rule
have inculcated in the minds of the intelligentsia a feeling of national
pride and independence.

The success of the Indian Constitution may be contrasted with the
total failure of the monarchical Constitution of Egypt which was
based on the Constitution of Belgium. From a theoretical point of
view, the Egyptian Constitution was the embodiment of parliament-
ary democracy, but in actual practice it was marred by the excessive
power and authority of the King. The failure of the Egzyptian
Constitution was primarily due to the total absence of popular
movement and the vesting of political power in a small class of
rich merchants and landowners who were subservient to royal
authority.

Equally deplorable has been the recent subversion of the Gonsti-
tution in Pakistan. The question naturally arises; why has democra-
cy failed in Pakistan but achieved a fair measure of success in India
when the historical antecedents and the socio-political conditions of
the two countries arc almost identical. The reasons are not far toseck.
In the first place, Pakistan has in recent years suffered from a total
lack of sound and wise political leadership capable of enlisting the
suppart of the majority of the people. The premature demise of the
first Head of State and the tragic assassination of the first Prime Mini-
ster had left a vacuum in the political arena which could not be filled
by a leader of political wisdom and integrity. Secondly, after the
death of the first Prime Minister, there was no disciplined and organ-
ized political party; and the existence of strong political parties is an
indispensable condition for the suceessiul working of parliamentary
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democracy.! Thirdly, it must be pointed out that the fault did not lie
with the electorate as no general elections were held and no oppor-
tunity was thus given to the people of Pakistan to clect a stable
gavernment. Fourthly, the President of the Republic in the last resort
adopted the extraordinary procedure of invoking the aid of the armed
forces instead of following the normal course under the Constitution
of appealing to the electorate. India, on the other hand, has been
exceptionally fortunate in her leadership and the success of her Gon-
stitution has been due in no small measure to the political sagacity
and integrity of her first Prime Minister. India has also had the
essential requirements of parliamentary democracy: a well-organized
and well-disciplined party and a strong opposition. As long as these
conditions continue to exist, it may safely be hazarded that there will
be no danger to parliamentary democracy in India.

Synthetic Democracy of the Indian Constitution. The pre-
amble to the Constitution describes India as *a sovereign demo-
cratic Republic™. This description predicates three different concepts.
In the first place, it postulates that India is a sovereign and indepen-
dent State, This statement mercly confirms the provisions of the
Indian Independence Act, 1947, which was passed by the Brtish
Parliament before the partition of India into two Dominions. Section
| of the Act declared that “as from the fifteenth day of August, 1947,
two independent Dominions shall be set up in India, to be known
respectively as India and Pakistan." Section 7 further provided that
““ag from the appointed day His Majesty’s Government have no res-
ponsibility as respects the government of any of the territories which,
immediately before that date, were included in British India," The
Act also conferred on the Legislature of each of the new Dominions
full power to make laws for that Dominion, including laws having
extra-territorial operation. These provisions of the British Statute
make it quite clear that India became an independent Dominion on
the fifteenth of August, 1947. But the Constitution has gone still
further. The Indian Independence Act had continued the constitu-
tional relationship between the Crown of England and the Dominion
of India by providing that the Governor-General of India shall be
appointed by the Crown and shall represent His Majesty for the
purposes of the government of the Dominion. This constitutional

VSew Veysset, De la nbcessitd des wﬁ: organisds enrdgims parifmentaire, Chap. 1., where
ihe author cites with apgroval Sir Winston Churchill’s oheervaiion on the working of

{iamentary democracy on the continent of Furope: "They huve copied the motor
ﬁ I bsve forgoiten TL: brakes. The result is not, therefore, surprising.”™



54 The Indian Constitution

relationship has disappeared under the Indian Constitution, and
India has become completely independent and sovereign.

The second concept is that India is a democratic State. Aswe have
already seen, two fundamental principles flow from the consspt of
democracy. The first is that India is governed by her pzople, ie. by
the representatives of the people elected on @ universal franchise,
This principle is the foundation of the system of governance incor-
porated in the Constitution. Secondly, democracy implics the preser-
vation and maintenance of individual rights, A complete and elabo-
rate catalogue of individual rights has, thercfore, bsen embodied
in the Constitution, and provisions have also been mads for their
adequate protection by means of constitutional remedies. The full
measure of recognition which has been accorded to these twa princi-
ples in the Indian Constitution is the hall-mark of its demperatic
character, but modern democracies, as we have discussed in Chapter
I; are of three d'stinct and different types. There is, in the first place,
the system of presidential regime, the prototype of which is furnished
by the United States of America. The essential characteristic of this
type of democracy is that the Head of State, who is elected by the
people and in whom the entire executive authority of the State is
vested, is not responsible 1o the legislature. Secondly, there is the
directorial form of government which is to be found in the Swiss
Confederation. The main feature of this form of democracy is a
collegiate executive elected by the legislature for a fixed period but
not responsible to the legislature, The third type of democracy is the
system of responsible government, the classical example of whichis to
be found in the United Kingdom, The esseatial element of this form
of democracy is that the executive is responsible to the legislature.

An examination of the provisions of the Indian Constitution clearly
shows that the pattern of political organization embodied in it does
not come under any one of these categories of democracy; on the
contrary, it appears to be a hybrid product, a eurious mixture of the
essential elements of the system of responsible government and of the
presidential regime. The Constitution expressly provides that the
Council of Ministers of the Union as well as of the States shall be
collectively responsible to the legislature. 1t is;, however, somewhat
curious that contrary to all constitutional precepts and practice, there
is no provision for the individual responsibility of ministers. On the
other hand, the Coonstitution also provides that there shall be 2 Presi-
dentof India elected by the members of an electoral eollege consisting
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of the elected members of the Union Parliament and the clected
members of the Legislative Assemblies of the States. The ex-cutive
power of the Republic is vested in the President and is to be exercised
by him either directly or through officers subordinate to him in
accordance with the Constitution. Ttis also made clear that the pri-
mary function of the Council of Ministers is "'to aid and advise the
President™ in the discharge of his responsibilities. There is a further
provision that the ministers are appointed by the President, and hold
office during his pleasure. Extensive powers have also been conferred
on the President in the event of an emergency. The most striking
feature of all these provisions is that they do not contain any limit-
ation on the excrcise of the constitutional powers by the President.!
Under the Irish Constitution, the powers conferred on the President
af Eire are much more limited ; nevertheless, there is a specific provi-
sion that "the powers and functions conferred on the President by
this constitution shall be exercisable and performable by him only
on the advice of the Government, save where it is provided by this
constitution that he shall act in his absolute discretion.” The Indian
Constitution does not, however, impose any such restriction on the
authority of the President. On the other hand, the Constitution ex-
pressly provides that all executive action shall be expressed 1o he
taken in the name of the President but does not lay down that every
such act must be authenticated by the signature of a responsible
minister, as is the invariable practice in all systems of parliamentary
democracy. On the contrary, clause (2) of Article 77 lcaves the
matter entirely in the hands of the President. It would, therefore,
appear that, according to the text of the Constitution, the President
ol India has the authority of a resurrected Viceroy. This kind of
synthetic democracy is practically without parallel in the constitu-
tional history of the world. The only prototype was to be found in
the Weimar Constitution of Germany. The Constitution of the
Second Republic of Spain also furnished a similar pattern.

Lt may be pointed out that these provisions relating to the powers
ol the President are largely borrowed from the Constitutions-of the
British Dominions. There is, however, a fundamental point of differ-
ence between these Constitutions and the Constitution of the Indian
Republic. Under the constitutional system of the British Common-
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wealth, the provisions of a written constitution are subject to the
restrictions and reservations imposed by constitutional usages and
conventions. For instance, a Bill enacted by the Parliament of Aus-
tralia is subject to the assent of the Crown but in actual practice, as
a result of constitutional conventions, the Crown has no power to
withhold assent. But this cannot be the position in India since no
constitutional nsages have yet been established. It would according-
ly be evident that in interpreting the provisions of the Constitution
in respect of the powers of the President, the text of the Constitution
must be construed by itself without importing any extrancous the ory
or principle.

It may, however, be argued on the analogy of the Swedish Con-
stitution that these express powers of the President may be modified
by constitutional practice. Article 4 of the Regeringsform of Sweden
laid down that “the King alone shall govern the kingdom in the
manner prescribed by the present Constitution; he shall, however,
in the cases specified, take the advice and counsel of the Council of
State, to which the King shall summon and appoint capable, ex-
perienced and honest men of good reputation. . . ."™ But the advice
tendered to the King by the Council of State was not binding on
him. In spite of these clear and emphatic provisions of the Consti-
tution, the system of responsible government has gradually been
introduced since the first World War, and today, as a result of con-
stitutional practice, the text of the Constitution has been entirely
modified. It may, therefore, be reasonably contended that a similar
practice might grow up in India and thus modify the actual text
of the Constitution.

Pseado-Republicanism of the Constitution. The preamble to
the Constitution also describes India as a Republic. The term docs
not, however, possess any definite connotation. [n the United States
of America the term has been construed to mean a government “in
which the powers of sovercignty are vested in the people and are
exercised by the people through representatives chosen by them, to
whom those powers are specially delegated.” 1t has also been judi-
cially laid down that “in a republic all the citizens, as such, are equal,
and no one can rightfully exercise authority over another byt by virtue
of power constitutionally given by the whole community.”* This
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definition docs not, however, carry us very far as it means that a re-
publican form of government is nothing more or nothing less than a
democratic government. Nor is this definition historically true, for
the term “republic™ had its origin in opposition to hereditary monar-
chy, and sometimes a republican form of government was an oligar-
chy or an anstocracy, as, for instance, in the Italian Republics of
the Middle Ages. In modern times the term has been used to indicate
an ultra-radical form of democracy in which the sovereignty of the
people is given due weight and recognition. In the Indian Canstitu-
tion, however, there is nothing which is strikingly republican in
character. It is the ussal practice to provide in a republican con-
stitution the well-known formula that “sovercignty emanates from
the people,” as, for instance, in the Republican Constitution of
Turkey and the Federal Constitution of Argentina. There is, how-
ever, no such provision in the Indian Constitution, although the
Objective Resolution passed by the Constituent Assembly did con-
tain the formula. Further, the constitution of a strictly republican
character generally provides that the Head of State shall be elected
by direct, universal suffrage. Thus, Article 8] of the Constitution of
Brazil specifically states that “the President and the Vice-President
of the Republic shall be elected b‘y the direct suffrage of the nation
and by absolute majority of votes."” A similar provision is to be found
in the Mexican Constitution of 1917. The same pmmmn appears
in most of the republican constitutions of Europe. For instance,
Article 4] of the Weimar Constitution provided that “the President
of the Reich is elected by the entire German people.”” There was a
similar provision in the now defunct Constitution of the Spanish
Republic. The Constitution of India differs from these republican
constitutions on this important point. Moreover, most of the re-
publican constitutions contain such constitutional devices as plebi-
scitary legislation by means of popular referendum and initiative,
The Swiss Confederation offers a remarkable illustration of this
practice. The Weimar Constitution of Germany also contained
several provisions of this character. Under that constitution, the
people of the German Reich had the last word in matters relating
to finances and legislation, whether constitutional or otherwise, as
well as in respect of the clection of the President. There are no such
provisions in the Indian Constitution; and it is from the point of view
of these positive rules of constitutional practice that the Indian Con-
stitution may be characterized as pseudo-republican. On the other
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hand, it must be admirted thist the term “republic™ has no clear and
generally accepred significance, and may mean different things in
different constitutions. For instance, it has been argued that under
the Argentine Constitution the term “republic’ connotes: (a) the
absence of any kind of hereditary functionary; () the responsibility
of all public authorities; () strict application of the principle of
separation of powers; and () equality of all citizens before the law,?
Further, many publicists have, on the strength of precedents; gone
50 far as to asscrt that the term does not necessarily signify an anti-
monarchical system of government. The Weimar Constitution of
Germuny contained the following formula: “The German Empire is
a Republic.” Professor Larnaude® of the University of Paris des-
cribes this as *'a strange coupling of words which are antithetical in
character.”” According to Esmein, however, a number of illustrations
in support of this contention can be found in the Constitutions of the
First and Second Empires of France. He cites the senatus-conmultus of
the 28th Floreal of the twelfth year which represented imperial dig-
mity as a sort of republican magistracy, Article | of this Constitution
thus clarified the position: *The government of the republic is entrust-
ed 1o an emperor who takes the title of the Emperor of France.” The
Constitution of the 15th of January, 1852, although republican in
name, was also of the same pattern. Similarly, the senatus-consultus
of the 7th November, 1852, superimposed on the republican consti-
tution of France the institution of a hereditary emperor, The last
constitution of the Second Empire contained similar provisions.
Esmein, therefore, concludes thit these instances clearly indicate that
the principle of republicanism is not necessarily incompatible with
the doctrine of Ceasarism.*

The [ollowing conclusions may, therefore, be drawn from the
foregoing discussion. First, the term “republic” is not a térm of con-
stitutional Jaw and has no definite content or meaning. Second, the
term appears only in the preamble to the Constitution and is not
to be found anywhere in any of its operative provisions. Third, under
the Indian Constitution, the term does not signify anything more
than that the Head of the Indian Republic does not hold a hereditary
office.* The term “'republic™ used in the Ttalian Constitution of 1948
has been similarly interpreted. Esposito, for instance, contends that
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“the elective character of the Head of State follows immediately from
the declaration that Italy is a republic.”

Federalism of the Indian Constitution. It has already been
indicated that the main feature of the Indian Constitution is its fede-
ralism, although the term “federation™ is not to be found anywhere in
the Constitution which describes the structure of the Indian Republic
as “‘a Union of States”. The Chairman of the Drafting Committee of
the Constituent Assembly made the following observation on this
question; "It will be noticed that the Committee has used the term
‘Union’ instead of ‘federation’. Nothing much turns on the name, but
the Committee has preferred to follow the language of the preamble
to the British North America Act, 1867, and considered that there
are advantages in describing India as a Union although its constitu-
tion may be federal in structure.” The term “union’ has no specific
meaning in constitutional law. It has been used in the Union of South
Africa Act to describe a decentralized unitary State. In the Soviet
Constitution it stands for a federal structure, In the latest constitution
of France an attempt has been made to establish a constitutional
nexus between the Republic of France and its associated territories
and States on the analogy of the British Commonwealth of Nations,
and the term “union’" has been used to describe this relationship. The
Canadian Constitution to which the Chairman of the Drafting Com-
mittee referred, used the term to describe the actof *“fiederally uniting”
the various provinces of the Canadian Dominion; it has nowhere
been used as an appellation for the constitutional organization of
Canada. It is also not clear what is exactly meant when it is stated
that “‘there are advantages in describing India as a Union,” unless
it is intended that India should ultimately become a unitary State.
However, the federal character of the Constitution finds substantial
and unquestionable evidence in many of its provisions. We have
already seen that there are two distinetive and essential characteris-
tics of a federal State.* On the one hand, every federation is a unity
and possesses all the features of an organic union par excellence, Op
the other hand, a federal State is also an association of States which
possess and exercise powers of sovercignty conferred on them by the
constitution, independently of the control of the federal government,
Three consequences flow from the constitutional unity of a federation.
In the first place, it is the federation alone which possesses inter=
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national personality and is conseqquently the sole representative of the
constituent States in international affairs. Thus, under the Consti-
tution of the Indian Republic itis the Union Government which
exercise all powers of sovereignty in regard to international matters,
and the constituent States have no personality or authonty from the
point of view of international law. The second consequence of the
organic unity of a federation is that federal laws override the laws
of the constituent units in cases of conflict between them. Thus, under
Article 254 of the Indian Constitution, if any provision of a law made
by the Legislature of a State is repugnant to any provision of a law
made by the Union Parliament, the law made by the Parliament
prevails and the law made by the Legislature of the State is void to
the extent of the repugnancy. Another consequence of the constitu-
tional unity of a federation is that in cases of conflict between a consti-
tuent unit and the federation or between two or more constituent
units, the federal constitution invariably provides for the setdement
of disputes by a federal authority. Tt is for this reason that the Indian
Constitution prescribes that the Supreme Court shall, to the exclusion
of any other court, have ariginal jurisdiction in any dispute between
the Union Government and one or more States. or between two or
more States.

The second essential characteristic of a federal State, as we have
seen above, is that it is also an association of States, and this has two
significant implications, In the first place, it signifies the co-existence
of two scts of governments covering the same territory, “yet distinct
and separate in their action." Thus, there is under the Indian Con-
stitution the Union Government consisting of the Union Executive,
the Union Parliament and the Union Judiciary., There is also in
each constituent unit a full-fledged government covering every sphere
of State activity. The second implication is that there is a clearcut
demarcation of competence between these two sets of governments.
Thus, the Indian Constitution contains an elaborate scheme of dis-
tribution of legislative powers between the Union Government and
the constituent States. The scheme comprises a double enumeration
of powers and the assignment of residuary powers to the Union
Government. The division of executive power follows the same
general principles, although the actual exercise of the executive
power of the Union may in certain cases be delegated 10 the
authorities of the States.

The foregoing discussion makes it abundantly clear that the
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constitational organization embodied in the Indian Constitution
possesses all the essential features of a federation. It must, however,
be also pointed out that the Constitution contains evidence of central-
ism of an extreme character. Nowhere is this trait more clearly mark-
ed than in the distribution of powers between the Union and the con-
stituent States. Thus, unlike all federations of the normal type other
than the Dominion of Canada, residuary powers have been vested in
the Union. The supremacy of the Union in the field of legislation has
been further emphasized by empowering the Union Parliament to
invade the sphere of State competence for the purpose of implement-
ing international conventions and agreements. Another provision
of an extraordinary character is to be found in Article 250 which
expressly authorizes the Union Parliament to make laws with respect
to any matter falling within the exclusive legislative jurisdiction of the
States while a Proclamation of Emergency is in operation. Such a
provision is dircctly opposed to the fundamental basis of federal con-
stitutions and cannot be supported by any precedent. Equally strange
and surprising are the provisions which specifically vest in the Union
Government wide and extensive powers including the power 1o sus-
pend the constitution of a State in the eventof an emergency. A< Hans
Kelsen has rightly pointed out, the basic feature of every federal con-
stitution is that it is as illegal for the federal government to encroach
upon the powers expressly assigned to the component States as it is-
for the constituent units to trespass on the federal spheres It is
therefore, abundantly clear that while the structure designed by
the Constituent Assembly is undoubtedly federal in character, it does
nevertheless possess marked features of a high degree of centralism.
Decentralism of the Indian Constitution. It is a noteworthy
feature of the Indian Republic that it is not only a federation but also
a decentralized unitary State, Originally the Tndian Republic com-
prised two groups of federating units described in the Constitution as
Part A and Part B States as well as States which were known as Part
C States and territories not forming part of any constituent unit.
These territories as well as Part G States were an integral part of the
Indian Union and did not, therefore, possess the same rank and statys
as the federating States. They were both directly administered by
the President of the Republic acting, to such extent as he thought fit,
through a Chiel Commissioner or a Lieutenant-Governor appointed
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by him. Part G States could also be administered by the President
acting through the Government of a neighbouring State. The Con-
stitution expressly authorized the Union Parliament to establish a
Legislature and a Council of Advisers or Ministers for any of these
States, but these institutions could exercise only such powers and
functions as were conferred on them by the Union Parliament. Part
C States have now disappeared under the Constitution (Seventh)
Amendment Act, 1956 and have become territories of the Indian
Union, but they continue to retain the same constitutional position.
Tt will, therefore, be cvident that these territories correspond (o the
provinces of a decentralized unitary State, as, for example, the Pro-
vinces of the Union of South Africa.

A similar example of combination of federalism and decentralism
is to be found in the Constitution of the Union of Burma. The lerri-
tory of the Burmese Union comprises three States, the Shan State,
the Kachin State and the Karenm State, and other semi-autonomous
arcas. The States have their own legislatures and possess the status
ofa federating unit, The semi-autonomous territories comprising by far
the larger part of the Union have no separate existence apart from
the Union itself, and the Union Parliament has full and complete
authority over this entire area. The same combination of federalism
and decentralism is to be found in the Constitution of the Federation
of Fthiopia under which the only federating unit is the State of Eri-
trea, the rest of the werritory forming part and parcel of Ethiopia. It
would, therefore, be evident that the Indian Constitution is not the
only example of this kind of curious. combination of two different
types of structural organization. A somewhat similar arrangement
has been incorporated in the Soviet Constitution where, apart from
the federated republics, there also exist entities of an inferior cate-
gory described as autonomous republics and autonomots regions.
Unlike Part C States in India, these autonomons republics and re-
gions form an integral part of the federated republics, but they are
also in direct constitutional relationship with the Union Government,
and their rights and constitutional structure are established and
guaranteed by the Federal Constitution so that they can be amended
only by the Supreme Soviet of the Union.



CHAPTER IV

INTERPRETATION OF THE CONSTITUTION

General Clauses Act, 1897, Lord Simmonds, in the course of his:
Judgement in Attorney-Ganeral of Ausiralia v, Regina, (1957) 2 Al E.R.
45, observed that “in a lederal system the absolute independence of
the judiciary is the bulwark of the constitution against encroachment
whether by the legislature or by the executive.” It is submitted that
this statement is not entirely accurate. The primary function of the
judiciary under a federal constitution is to maintain the delicate equi-
librium of the powers of governance distributed between the centre
and the constituent units and o negative every attempt by either
party to invade the domain assigned to the other. It is only when a
constitution, whether ferdderal or unitary, contains a Bill of Rights that
the judiciary becomes the bulwark against encroachment by the
legisliture or the executive, This is the reason why judicial interpre-
tation of the Indian Constitution is of paramount importance, and
the Constitution has itself provided the solution to some of the prob-
lems which arise in this connexion. Clause (1) of Article 367 express-
ly lays down that “unless the context otherwise requires, the General
Clauses Act, 1897 shall, subject to any adaptations and modifications
that may be made therein under Article 372, apply for the interpre-
tation of this Constitution as it applies for the interpretation of an
Act of the Legislature of the Dominion of India.™*

In the main, the Act contains three different categories of provisions.
In the first place, Section 3 of the Act contains a detailed list of statu-
tory definitions. This is in addition to the definitions embodied in the
Constitution itself under Article 366. Secondly, the Act deals with
the problem of the coming into operation of a statute of the Indian
Parliament and provides that unless the contrary is expressed an Act
of the Indian Parliament or Regulation made thereunder shall be

I The word ' Dominion unbvhunhlnmﬂrmlndu.lhhﬂthMQFH
British Commonwsealth of Nations, Is no longer 3 Dominlaa,
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construed as coming into operation immediately on the expiration
of the day preceding its commencement. When applied to the Con-
stitution, it means that the Constitution came into operation at mid-
night on the 25th January, 1950, Thirdly, the Act deals with the
effect of repeal of a statute and follows the rule laid down in the British
Interpretation Act, 1889. Section 6 of the Act provides that unless
a different intention appears, the repeal of a statute shall not (a)
revive anything in force or existing at the time at which the repeal
takes effect; or (4) affect the previous operation of any enactment so
repealed or anything duly done or suffered thereunder; (¢) affect any
right, privilege, obligation or liability acquired, acerued or incurred
under any enactment so repealed; or (d) affect any penalty, forfei-
ture or punishment incurred in respect of any offence committed
against any enactment 5o repealed; or (¢) affect any investigation,
legal proceeding or remedy in respect of any such right, privilege,
obligation, liability, penalty, forfeiture or punishment as aforesaid;
and any such investigation, legal proceeding or remedy may be in-
stituted, continued or enforced, and any such penalty, forfeiture or
punishment may be imposed as if the repealing Act or Regulation
had not been passed. It would, therefore, be obvious that where any
Act or law has been expressly repealed by the Constitution, Section
6 of the General Clauses Act, 1897, will apply. But, as we shall see,
the rule embodied in this section is not applicable where an Act or
statute becomes void as being contrary to the provisions of the Con-
stitution. The Act also deals with several other unimportant matters
of interpretation, such as the question of revival of repealed enact-
ment, the extent of powers conferred by a statute, substitution of
functionaries and construction of orders and rules, etc., issued under
statutes.

Literal Interpretation. It would be clear from the foregoing
cxamination that the General Clauses Act, 1897, does not provide
any solution to the main problems which arise in: connexion with the
interpretation of a constitution. It primarily deals with a limited
number of technical questions and thus leaves open the problem as
to how the Indian Constitution is to be interpreted. What are the
peaeral rules which the Courts must follow in intcrprcﬁng the text of
the Constitution ? No answer to this question is to be found in the
Act of 1897, and the Courts have, therefore, been obliged to resort to
the general rules of interpretaton accepted by the common law as
‘well as by other systems of jurisprydence.
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Theprimary purposcof interpretation, itisevident, istoascertain the
meaning of the text which isto be interpreted, whether the text be a
statute ora contractor anyotherformof legal instrument. The first rule
which has been adopted by almost all systems of jurisprudence is, there-
fore, the rule of in verborum sensu investigando. This is the rule of gramma-
tical interpretation andappliesnotonlyto statutesand constitutions but
alsototreaties and contracts. According toGrotius,” Rectasinterpretationis
mensura est collectio mentis ex signis maxime probabilibus.'" The rule is as
old as Roman Law and is to be found in all systems of jurisprudence.
Itwas thusstated by Lord Wensleydale in Grey . Pearson, (1857) 6 H. L.
Cases, 61: “In construing wills and indeed statutes and all written
mnstruments, the grammatical and ordinary sense of the words is to be
adhered to, unless they would lead to some absurdity or some repug-
nance or inconsistency with the rest of the instrument, in which case
the grammatical and ordinary sense may be modified so as to avoid
that absurdity and inconsistency, but no further.”* Tindal, C. . was
equally explicit in the Sussex Peerage Case, (1844) 11 C.L. & F. 85,
that the only rule for the construction of statutes is that they should
be construed according to the intention of Parliament. If the words
of a statute are in themselves precise and unambiguous, then the
words must be construed in their natural and ordinary sense, forinsuch
a case the words themselves best declare the intention of the legislature.
In Wimpey & Co., Ltd. v. B.0O.A.C., (1954) AlL E.R. 661, the question
was raised with regard to the interpretation of Section 6 (1) of the Law
Reform (Married Women and Tortfeasors) Act, 1935 which reads as
follows: ““Where damage is suffered by any person as the result of a
3 P (¢) any tortfeasor liable in respect of that damage may
recover contribution from any other tortfeasor who is, or would if
sued have been, liable in respect of the same damage.” In that case
the question was whether the defendants who had been held not liable
in a suit brought against them by the aggrieved party could be held
liable under Section 6 (1) of the Act. The House of Lords by a majo-
rity held that the defendants were not liable under the Act. Lord
Simmonds observed that the question was whether Section 6 (1) could,
according to its natural meaning, be so interpreted as to admit a
claim for contribution by one tortfeasor against another when that
other had been sued by the injured person and held not liable. He
held that he could not be so liable on the ground that it was plain

! The criterinn of correct interpretation i 1o ertablish the inteation acconding 1o the
most probable significance, '
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beyond argument that the word “liable” according to its natural
meaning could only mean held liable in judgement. He further ob-
served that if the intention of the Section had been to include a elass
of persons who, having been already sued and found not liable, might
yet, in hypothetical proceedings, be sued a second time and then
found liable, he would have expected to find it expressed in clear and
appropriate language.

The same rule obtains in the United States of America. There, it
has been repeatedly laid down by the highest tribunals in connexion
with the interpretation of the Constitution that the Constitution must
be so construed as ta give effect to the intent and the object designed
to be accomplished ; and the intention is to be found in the instrument
itself; and the words of the instrument must be taken in their natural
sense except where it would lead to absurdity, ambiguity or contradic-
tion. ( United States v. McBride, 287 F.214) . The High Court of Austra-
lia has followed the same rule. Thus, in T. & G. Mufual Life Assurance
Society v. Howe, 31 C.L.R, 290, where the question was raised 2% to
the meaning of the term “resident” in Section 75 (1V) of the Con-
stitution, it was laid down by the Court that the word was to be g
its plain and natural meaning, and the majority of the Judges, there-
fore, held that theterm *'resident”” did not include corporations because
“‘corporations are not residents in any literal sense: beécause they
cannot perform the essential functions which the term denotes: they
cannot live in some particular part as distinguished from all other
parts.”” The same view was taken by Isaacs, J. in Amalgamated
Society of Engineers v. The Adelaide Steamship Co, Lid., 28 C.L.R. 129;
“It is, therefore, in the circumstances the manifest duty of this:
Court to turn its earnest attention to the provisions of the Constity-
tion itself. That instrument is the political compact of the whole of
the population of Australia, enacted into binding law by the Im perial
Parliament, and it is the chief and special duty of this Court faithfully
to expound and give effect to it according to its own terms, findin
the intention from the words of the compact, and wpholding it
throughout precisely as framed.”

Continental jurisprudence also emphasizes the paramountcy of the
text of a statute and the importance of literal interpretation, Thus,
the Supreme Court of France (Cour de Cassation) has, in a case dealing
with theinterpretation ofa taxing statute, laid down the ryle asfollows:
“Itis above all in the text itself of the statute which establishes the
taxes that one must scek as to what was the intention of the legislature
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and it is the provisions of the statute in which it has manifestly ex-
pressed its intention which must receive the strict and literal applica-
tion which their tenor commands.”’ ([ re Institut des Freres des Ecoles
chretiennes, 1889, Sirey, 1.537). The Courtof Cassation has, thercfore,
repeatedly held that the text of a statute must be construed according
to the normal and natural sense of its words and that it is not permis-
sible to introduce any distinctions or additions under the pretext of
interpretation. Thus, in Lasry v. Compagnie bordelatse des produsts chimi-
gues, 1953. Sircy. 1. 49, the question was raised as to the interpreta-
tion of Article 215 of the Commercial Code which provides that a ship
ready to set sail from a port in France cannot be seized except for
debis contracted for the voyage. It was argued before the Court of
Appeal at Montpelier that a ship registered in a foreign country
could not avail itself of the provision of this Article, Thiscontention was
rejected by the Court of Appeal and, on further appeal, the decision
was confirmed by the Court of Cassation which held that the decision
of the Court of Appeal was an exact application of the text of the
Article which makes no distinction between ships registered in France
and those registered in foreign States,

The same principle has been adopted in other countries on the
continent of Europe. For instance, Article 8% of the Swedish Con-
stitution specifically lays down that “‘the fundamental laws shall be
effective according to their literal meaning.” In Mintster of dgricul-
fure & Forests v. Boncompagni, 1953. Giur. it. 1.1.94, the [alian Sup-
reme Court has held that a judge must closely follow the text of a
statute and cannot proceed freely on the basis of his own criteria and
abstract conceptions; he is legally bound to serve the law and is not
free in his petestas decidendi. "The Court, therefore, came to the con-
clusion that a decree issued by the President of the Republic by virtue
of power vested in him under Article 5 of the Statute of 12th May,
1950, was not an administrative act and was incompatible with the
actual text of Article 113 of the Constitution. [t, therefore, held that
the decree was void and could not be enforced. The Supreme Court
of Spain has also laid down that the primary obligation of a judge is
to ascertain the probable intention which is to be gathered from the
terms themselves. (Decision of the Supreme Court, 30th September and
13th November, 1864). The same view was embodied in the German
Civil Code of 1900, although in recent years there has been a growing
tendency amongst German jurists to allow a greater latitude to
judges (Freies Recht), particularly in cases where there are lgcunae in a
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statute. {Lidcken im Recht)' The Supreme Court of India has adopted
the same view. In Jugel Kishore 2. Raw Cotton Co., ATR. [1955) S.C.
376, Das, J. (now C. J.) has thus stated the rule: “The cardinal rule
of construction of statutes is to read the statute literally, that is by
giving to the words used by the Legislature their ordinary, nataral
and grammatical meaning. If, however, such a reading leads to
absurdity and the words are susceptible of another meaning, the
Court may adopt the same. But if no such alternative construction is
possible, the Court must adopt the ordinary rule of literal interpreta-
tion. In the present case a literal construction of the rule leads to no
apparent absurdity and, therefore, there can be no compelling reason
for departing from that golden rule of construction.”

From the foregoing discussion it is abundantly clear that the pri-
mary rule of interpretation which has been universally accepted is
the rule of literal interpretation. In other words, a judge is not only
required to apply the text of a statute to a particular case but also
to construe the text according to the natural and grammatical mean-
ing of the words. Reliance is, therefore, generally placed on standard
dictionaries for the explanation of words used in statutes. Thus, in
Campden v. I.R.C., (1914} 1 K.B. 64!, Cozens Hardy, M.R. observed
as follows: “Itis for the Court to interpret the statute as best it may.
In so doing the Court may no doubt assist themselves in the di e
of their duty by any literary help they can find, including of course
the consultation of standard authoritics and reference to well-known
and authoritative dictionaries.” The meaning of words given in dic-
tionaries isnot, however, necessarily binding on courts as pointed put
by Lord Macnagten in Midland Railway v. Robinson, (1890) 15 A.C,
19. A recent case before the Court of Appeal in England shows how
farsuchreliance is permissible. Inthatcase, Reginar. Agricultural Land
Tribunal, (1955), 20Q.B. 140, the question was raised a5 to the meaning
of Clause 5 of Section 104 of the Agricultural Act, 1947, which reads as
follows: “No officer or servant of a county agricultural executive
committee, or any sub-committee or district committee thereof, shall
be appointed under the last foregoing subsection to receive represent-
ations relating to land in the area of the county.” It was argued on
behalfl of the Crown that this provision did not exclude any sub-
committee or district committee on the ground that a second “of™"
should be read into the Act thus making it read that it was only the

b See Zitelmann, Luckes im Rrehd, Leipaig, 1905:
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officer or servant of a sub-committee who was excluded. In support
of this contention, reference was made to Fowler's Modern English
Usage. This contention was not, however, accepted by the Lord Chief
Justice who expressed the view that he knew the modern English
usage of farmers and was certain that no farmer would understand
what that great grammarian was setting out. He also observed that
even a lawyer reading Section 104(5) would say that it was obvious
that officers and servants of the county executive committees, and
sub-committees were barred from receiving the representations. The
proceedings instituted by the Grown were, therefore, held bad ab
inifio. An interesting illustration of the application of the rule is to be
found in the judgement of the High Court of Oatario, Canada in
Mester v. Kummu, (1958) 11 D.L.R. 217. There the question was a5
to what was the exact meaning of the word “reside”. The Court, in
delivering its judgement, said: ‘“The word ‘reside’ is a familiar Eng-
lish word and is defined in the Oxford English Dictionary as meaning
‘to dwell permanently or for a considerable time, to have one’ssettled
or usual abode, to live’. No doubt this definition must for present
purposes be taken, subject to any modification which may result
from the terms of the Income Tax Act and Schedules; but subject to
that observation, it may be accepted as an accurate indication of the
meaning of the word “to reside™.”

Exceptions to Literal Interpretation. There are, however,
three main exceptions to the general rule of literal interpretation. In
the first place, as Lord Wensleydale pointed out, where the ordinary
and grammatical meaning of the text of a statute leads to manifest
absurdity, the literal meaning must be modified. *You are not so to
construe the Act of Parliament as to reduce it to rank absurdity,”
observed Lord Lindley, “you are not to attribute to general language
used by the Legislature in this case more than in any other case, a
meaning which would not carry out its object, but produce conse-
quences which, to the ordinary intelligence, are absurd.” [/n re the
Dubke of Buccleugh, (1891) A.C. 310. See also State of Punjab v. Ajaib
Singh, (1953) S.C.R. 254, atp. 264]. In such cases, therefore, the plain
and ordinary meaning of words must be modified, as Maxwell points
out, by departing from the rules of grammar, by giving an unusual
meaning to particular words, by altering their collocation, by reject-
ing them altogether or by interpolating other words, under the in-
fluence no doubt of irresistible conviction that the legislature could not
possibly have intended what the words signify and the modifications
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thus made are mere corrections of carcless language and really
give the true meaning.* But such modifications are only permissible in
cascs of patent and gross absurdity. A note of warning was, therefore,
rightly sounded against this exception by Lord Greene, M. R. in Grund!
v. Great Boulder Gold Mines Lid., (1948) 1 All. E. R. 21: “Absurdity,
I cannot but help think, like public policy, is a very unruly horse . . . .
1t is a doctrine which has to be applied with very great care remem-
bering that judges may be fallible in this question of an absurdity,
and in any event it must not be applied so as to result in twisting
language into a meaning which it cannot bear. Itis a doctrine which
must not be used to re-write the language in a way different from that
in which it was originally [ramed."

The second exception prescribes that cognate provisions of a statute
must be read together in arder to avoid any repugnancy or inconsis-
tency. This is generally known as interpretation ex pisceribus wcfus
and is thus explained by Coke: "1t is the most natural and genuine
exposition of a statute 1o construe one part of a statute by another
part of the same statute, for that best expresseth the meaning o. the
makers . . . . and this exposition is ex visceribus actus.” [Lincoln College
Case, (1595), 3 Co. Rep: 59b). An authoritz tive modern version of the
rule is to be found in the judgement of Lord Hershell in Colguhoun
v. Brooks, (1889), 14 App. Cas: 493+ “1¢ is beyond dispute, 100, that
we are entitled, and indeed bound, when construing the terms of any
provision found in a statute, to construe any other parts of the Act
which throw light on the intention of the legislature, and whichmay
serve to show that the particular provision ought not 1o be construed
ns it would be alone amd apart from the rest of the Act.” The rule is
known to Ltalian jurisprudence as the canene di totalita and is founded
upon Article 1363 of the Civil Code which lays down that in the
interpretation of aclause of a contract, s of every other form of juri-
dical act, one clause must be interpreted in the light of another, attri-
buting to each clause the meaning which emerges from the complete
examination. (Narducer 0. Narducei, 1953, Giur. it,, 1.1.189), The
Italian Constitutional Court has ako emphasized the necessity of
interpreting a legislative document as a whole. In a recent
case the Court observed as follows: “Individual provisions are
not to be considered as isolated provisions and complete in themselves,

} Ml s of S 20,
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but must always be interpreted in their reflections and repercus-
sions-on other provisions as parts of an organic system which is ina
continuous process of development-and in which every effort must
be made to eliminate the conflicts, the lack of harmony, the discre-
pancies and the lacunas.” (In re Luigi Cecchini, Giur. cost. 1957, p. 319).
The same rule has been applied in the interpretation of the Canadian
Constitution Act. Thus, the Privy Council has laid down that Section
91 of the British North American Act, 1867, which prescribes the
legislative competence of the Dominion Parliament and Section 92
which prescribes that of the Provincial Legislature, must be read to-
gether, and the language of the one interpreted, and, when necessary,
modified by that of the other. [Citizens Tasurance Company v. Parsons,
(1881) 7 App. Cas, 96], In the Commonwealth of Australia it has
been laid down that the Australian Constitution must be read as a
whole so as to give complete effect to all its provisions and in order
to prevent any inconsistency or absurdity.

1t should at the same time he observed that the exception is not
applicable where the language of the provision of a statute is clear
and unambiguous. Thus, Tindal, C. J. observed as follows in War-
burtan v, Loveland, (1831) 2 Dow. & C.L. 480: “No rule ol construc-
tion can require that when the words of 2 statute convey a meaning
« « o« it shall be necessary to introduce another part of the statute
... to diminish the efficacy of other provisions." However, this
observition, it is obvious, cannot be applicable in cases where there is
clear and unmistakable inconsistency between two or more provisions
of a statute. The American Courts have also followed the same prin-
ciple. (Sce Black, Constitutional Law, p. 81). The same rule obtains
under other systems of jurisprudence. (See, for instance, the decision
of the Supreme Court of France in In re Rikane and others, 1953. Sircy,
1.1.7).

In the third place, the ordinary meaning of words must be modi-
fied when it is clear from the context that the words have been nsed
in a special or technical sense. The rule was thus laid down by the
Privy Council in Corporation of the City of Victonia ». Bishopr of Vancowver
Islond, ALR. 1921 a1 pp, 240-242: “In the construction of statutes,
their words must be interpreted in theirordinary grammatical sense,
unless there be something in the context, or in the object of the statute,
in which they oceur or in the circumstances with reference to which
they are used, to show that they were used in a special sense different
from their ordinary grammatical sense.” In Unwin v, Hansom, (1891)
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2 Q.B. 115, it was observed by Lord Esher that if an Act is directed
to dealing with matters affecting the public generally, the words
have the meaning attached to them in the common and ordinary use.
Where, however, an Act deals with a matter relating to a particular
trade, business or transaction and the words are wsed which every-
body conversant with such trade, business or transactions knows to
have a particular meaning, then the words are to be construed as
having that particular meaning though it may differ from the ordi-
nary meaning. Whether the wordsused in a statute carrya technical
meaning or not must depend on the circumstances of the case. The
same rule has been followed under other systems of jurisprudence.
For instance, in a recent case in ltaly the question was raised with
regard to the meaning of the words “defect of jurisdiction”, It was
argued that defect in the composition of the Supreme Administrative
Court (Consiglio di State) did not fall within the meaning of “'defect of
jurisdiction” and, therefore, the judgement of the Court could not be
challenged. This argument was not, however, accepted by the Corte
di Cassazione which held that the term “defect of jurisdiction™ had a
special meaning, and observed as follows: “The word ‘jurisdiction’
in the law and doctrine of procedure means the right and obligation
of an organ to which the law attributes jurisdictional functions of
taking cognisance of and deciding matters within the limits of its attri-
butes; hence *defect of jurisdiction’ means the organ’s lack of power
to take cognisance of and decide the matter which has been submitted
to its judgement." Therefore, they held that where a court has not
been duly constituted it would not have the necessary power of juris-
diction, and this naturally came within the meaning of the term
“defiect of jurisdiction”. (Tesauro v. Morlati, 1953, Giur, it., 1.1.) The
same rule has been followed by the French Courts, Thus, the Supreme
Court has held that the words “publication in the Offictal Gazette’*
used in the Statute of the l4th February, 1946, did not have their
ordinary meaning and, did not mean “insertion in the Official
Gazette" but referred to the procedure prescribed for publication under
Article 2 of the Decree of the 5th November, 1870, (Administration
de I Enregistrement v. Lesieur, 1953. Sirey, 1.9.) Another interesting
instance is furnished by the judgement of the arbitrators in the dis.
pute between Chile and Peru in 1871, There the question was raised
as to the meaning of the words “to charge and “liquidation”, The
arbitrators decided that the first term had been used in its ordinary
sense and referred to Webster's Dictionary for its meaning. They
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were, however, of the opinion thatthe word “liguidation'" has a tech-
pical meaning and accepted the definition given in Bouvier's Law
Dictionary. 1t is, therefore, clear that the ordinary meaning must be
adopted unless the context provides adequate reason for accepting
the technical meaning. Thus, in Drwarkadas Agarwall v. Dharamchand
Fain, A.LR. (1934) Cal. 583, Chakravartti, C.J. dealing with the
question of the meaning of the word “'debts” in Section 38 (1) of the
Banking Companies Act, 1949, observed as follows: “The word
‘debts is used in the section simpliciter and unless there is something
else in the context or other parts of the section which suggests a
limited meaning, there would seem to be no reason why a word
apparently used in the general sense should be understood as limited
to a particular meaning.""

Logical Interpretation. It has rightly been observed that a Judi-
cial decision is in the nature of a logical syllogism. The major pre-
mise is the legal rule which has to be applied and the minor premise is
constituted by the circumstances of the case.’ Therefore, where the
major premise becomes clear and unambiguous as a resulr of literal
interpretation, no difficulty arises with regard to its application to
the minor premise. This, however, is not always the case. The norm
embodied in the text may be obscure, incomplete or insufficient, and
in such a contingency the rule of literal interpretation affords no
assistance in the application of the norm. Hence arises the second
rule which is known as the rule of logical interpretation. The German
theory of the rule is that every legal norm is complete in itself and,
therefore, covers every possible case which falls within its ambit,
either expressly or by implication. This is known as die logische Gesch-
lossenheit des Rechts, although the dootrine has in recent years been
severely criticized.® Whether this explanation is acceptable or not, it
is clear that the object of every logical interpretation is to ascertain
the intention of the legislature and it cannot, therefore, travel beyond
the actual words of the text. As Thering has observed, the object of
logical interpretation is to penctrate the words of the text in order
to seek the intention of the law. Logical interpretation has been
described as construction, and a distinction has been drawn between
interpretation and construction. For instance, ‘Cooley makes the
following observation: “Interpretation differs from construction in
that the former is the art of finding out the true sense of any form

i Plagn, £a casacion omil, Madrid, I!H-l.sp% 152-154.
# See Jellinek, Allgumeine Stashilehes, pp. 55-360.
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of words . . . . Construction, on the other hand, is the drawing of
conclusions regarding subjects that lie beyond the direct expression
of the text, from clements known from and given in the text; con-
clusions which are in the spirit, though not within the letter, of the
text.”"* 1t should, however, be pointed out that there is no real or
fundamental difference between the two processes, for every judicial
decision is in the nature of a logical syllogism. Crawford also points
out that construction and interpretation are not the same but admits
that “the distinction, however, between the two processes is often
vague, and so far as the Courts are concerned, apparently has litde
or no importance.” He further adds that “the whole matter has been
largely relegated to the realm of academic discussion, since for wost
practical purposes it is suificient to designate the whale process of
ascertaining the legislative intent as either interpretation or con-
struction,” and cites as authority the decision of the Supreme Court
in United States v. Kerdzel, 211 U5 370.

The cases which fall within the purview of this rule of interpreta-
tion may be grouped under three different categories. In the first
place, the provision contained in a text may be silent on & matter
which would appearto fall within its meaning; or a provision may not
expressly deal with a matter which is allied to the subject expressly
dealt with in the provision; or there may be cases where a matter
though apparently falling within the text could not have been con-
templated at the time when the constitution or the statute was enact-
ed. A typical instance is furnished by Griffith, C.J. of the Australian
High Court in Atlorney-General for New South Wales v. Brewery Empiloy-
ers’ Unton, 6 C.L.R. 469, In that case the learned judge observed that
many new developments unthought of when the Australian Common-
wealth Act, 1900, was enacted might arise with respect to many sub-
ject matters and so long as these new developments relate to the same
matter they would fall within the legislative powers, and cited the
instance of the postal and telegraphic powers of the Commonwealth
which, according to him, would extend to wireless telegraphy, al-
thotigh it was unknown at the time of the enactment of the constitu-
tional statute. Another instance is furnished by the decision of the
Privy Council in the case of fn re Regulation and Control of Radio
Communication, (1932) A.C. 304, where it was held that the provisions
of the Canadian Statute relating to inter-provineial broadcasting

v Constitutional  Eisdiations, p. TO.
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‘were valid because the matter came within the meaning of Section 92
(10) (a) which relates to inter-provincial telegraphs, works and
undertnkings, etc. In both these cases although broadeasting was
totally unknown at the time when the Constitution Acts were enact-
ed, it was held that it came within the text of the Statutes on a logical
interpretation of the words. The same view has been accepted in the
United States of America. For instance, in Home Building & Loan
Association v, Blaisdell, 290 U.S. 398, Hughes, C. J. observed as follows:
Tt is no answer to say that this public need was not apprehended a
century ago, or to assert that what the provision of the Constitution
meant to the vision of that day it must mean to the vision of our time.
If by the statement that what the Constitution meant at the time of its
adoption it means today, it is intended to say that the great clauses
of the Constitution must be confined to the interpretation which the
framers, with the conditions and outlook of their time, would have
placed upon them, the statement carries its own refutation.” This
is, however, an extreme statement of the rule, The more correct view
is to be found in the dissenting judgement of Sutherland, J. He said:
“A provision of the Constitution, it is hardly necessary to say, does not
admit of two distinctly opposite interests. It does not mean one thing
at one time and an entirely different thing at another time , ., . This
view, at once so rational in its application to the written word, and so
necessary to the stability of constitutional principles, though from
time to time challenged, has never, unless recently, been put within
the realm of doubt by the decisions of this court. . . . Chiefl Justice
Taney, in Dred Scott v. Sandford, 19 How. 398, 426 said that while the
Constitution remains unaltered it must be construed now as it was
understood at the time of its adoption; that it is not only the same in
words but the same in meaning, ‘and as long as it continues (o exist
in its present form, it speaks not only in the same words, but with the
same meaning and intent with which it spoke when it came from the
hands of its framers, and was voted on and adopted by the people of
the United States.’ . . . The provisions of the Federal Constitution,
undoubtedly, are pliable in the same sense that in appropriate cases
they have the capacity of bringing within their grasp every new con-
dition which falls within their meaning. But, their meaning is change-
less; it isonly theirapplication which is extensible." In Fames 2. Common-
wealfh, 55 C.L.R. L., Lord Wright made a similar observation: "It
is true that & Constitution must not be construed in any narrow and
pedantic sense. The words used arenccessarily general and their full
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import and true meaning can often only be appreciated when con-
sidered, as the years go on, in relation to the vicissitudes of fact which
from time to time emerge, It is not that the meaning of the wards
changes, but the changing circumstances illustrate and illuminate
the full import of that meaning.”

The same question arises when there are lacunas in the text. A
typical instance is firnished by the decision of the Tribunale Gor-
rectionnelle de Toulon in a recent case. (1953. Sirey. 1.2.101.) There
the guestion arose with regard to the interpretation of Artiele 330 of
the Penal Code of France, as amended by the Statute of the 13th
May, 1863. Article 330 penalizes “public outrage against decéncy™
but does not provide any definition of the offence. It has, thercfore,
been left to the courts to define the offence upon a logical interpreta-
tion of the terms of the Article. In the case in question the Court
laid down that there are three elementsof the offence: (1) the factum
of putrage against decency, (2) the publicity given to the act by the
offender, and (3) the criminal intention evident from the act itself.
The facis of the case were that the accused, a member of a nudist
colony, had traversed a public street enticrement nu but without offen-
sive gesture or attitude. The Court held that as the act had taken
place in an isolated island and, consequently, there was no great
publicity attached to it, no criminal intention could be deduced from
the act itself and, therefore, the accused had not offended against
Article 330 of the Penal Code. The same view is held by the courts in
England inregard to interpretation of a statute which is silentin respect
of 2 matter falling within itz logical ambit. Thus, as Maxwell points
out, a statute which simply creates a corporation but does not expresshy
grant any powers to it, is deemed to have given the corporation all
the general legal attributes which are associated with a corporation.*

Interpretation by Analogy. Where the textof a statute is clear
but its exact ambit is doubtful, the rule of analogy comes into play.
The basic principle of this kind of interpretation is founded on the
maxim, ubi cadem ratio, idem jus. In other words, the rule can only
apply where the legal identity of the circumstances justifies extension
by analogy. This rule of interpretation secks to ascertain the funda-
mental reason of the provision of the text (ratis juris) and applies the
same rule to similar circumstances. It is, therefore, based upon the
fiction of an intention of the legislature which it has not clearly

¥ Maxwell, op. cit., p. 358,
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expressed. Thisis the principle which German jurists have summed
up in the maxim, was dim Einem recht ist, das ist dem Andern billig.* The
rule of interpretation by analogy has not, however, been fully adopt-
ed by English Courts and has generally been confined to the extension
of the rules of the common law. It was, for instance, laid down by
the Privy Council in Ramchander Dutt v. Joghesh Chander Duit, (1873)
19 W_R. 353, that “arguments from analogy may arise where a prin-
ciple of law is involved; but where the Courts arc dealing with the
positive enactments of a statute, reasons founded upon analogics are
scarcely applicable.” This observation, however, goes too far, and the
more correct view of English law appears to be that analogy is only per-
missiblewhere itinevitably flows from the lext of astatute. Forinstance,
Maxwell cites cases where Acts of Parliament, which gave a “single
woman” who had a bastard child the right to sue the putative
father for its maintenance, were held to include in that expression not
only a widow but also a married woman living away from her hus-
band.? Thus, in Krublack v. Kruklack, (1958) 1 ANE.R. 154, it washeld
that a married woman living apart from her husband under a sepa-
ration order containing a non-cohabition clause wis a “single
woman' as against her husband for the purpose of the bastardy
laws. Devlin, J., in the course of his judgement, observed that “it
had been settled by a series of cases that in construing the expression
‘single woman’ the courts would have regard to the de facta position
of the woman rather than to her status in the eyes of the law.” He
also pointed out that “the artificiality of the construction which the
courts had given to the expression ‘asingle woman' was brought into
high reliel when a wife asserted against her own husband that she
was a single woman.”

The same rule is to be found in the jurisprudence of France. For
instance, Geny cites the case of the statute which deals with guardian-
ship of minors under control and which has been extended to cover
the cases of minors who have been released from control. Thus the
rules regarding incapacity and causes of exclusion and destitution
have been extended by analogy from the case of unreleased minors
to that of released minors? In Italy, on the other hand, the rule of

1
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analogy has been set forth in Article 12 of the preliminary provisions
of the Civil Code of 1942 which expressis verbix enjoins upon judges to
follow the rule of analogy where the text of a statute is silent or in-
sufficient. An interesting illustration of the rule is to be found in the
judgement of the Italian Supreme Court in Minister of Agriculture &
Forests v. Boncompagnie, 1953. Giur. it,, 1.1.94. In that case the ques-
tion was raised as to whether the regulations relating to jurisdiction
of eourts were applicable to cases pending before the Council of State
(the Supreme Administrative Court). In deciding the question in
favour of the application the Corfe di Cascazione held that
Asticles 41 and 37 of the Code of Civil Procedure were only appli-
cable to proceedings before ordinary courts; but, the Gourt
observed, “the rule constitutes the manifestation of 4 much more
extensive principle which could be ascertained by systematic inter-
pretation and by re-construction of the mens legis which animates and
vivifies the entire material relating to the determination of questions
ol junsdiction.” The Court, thereflore, held that on the analogy
of the ordinary courts of law, the regulations relating to juris-
diction were applicable to the proceedings before the Council of
State,

It shonld, however; be borne in mind that the rule of analogy,
where permissible, can only apply under certain special circumstan-
ces.” I the first place, the rule only comes into play when the text
clearly and unmistakably admits its application. This is analogous
to the rule of the common law that the extension of a statute s
confined to its strictly necessary incidents or logical consequences,
Secondly, the rule does not apply where the law demands strict
interpretation of the text. An interesting case in point is furnished
by the judgement of the Court of Appeal of Lyons in Martin . Sautel,
1953, Sirey. 2. 163, There whusband, who had bequeathed his entire
estate to his wife as a universal legatee, was killed by her during the
course of a quarrel. Tmmediately after the crime, the wife executed
a will making her brother universal legatee and thereafter commiited
suicide. The will was contested by the heirs of the deceased hushand.
It was contended on behalf of the legatee that the suit was not main-
tainable under Article 957 (2) of the Givil Code which provides that
the revocation of a gift on the ground of ingratitude on the part of
the donee cannot be made by the donor against the heirs of the donee,

¥ 5o0 Maswwell, op. cit., pp. 359-367,
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The Court held that **Article 957, Givil Code is an exceptional pro-

vision, not only because it prohibits action afer a very brief period

but also because it constitutes a double derogation to the principle

that an heir continues the personality of the deceased; and it cannot,

therefore, be extended under the pretext of analogy.”” The same view
has been expressed by the French Courts in respect of penal or taxing
statutes where the rule of strict interpretation is followed. (See, for
instance, In re Société Civile de Sainte-Pontigue, 1900, Sirey. 1. 531.) The
same rule has been uniformly followed by the Ttalian Courts. Thus
in Minister of Aeronautical Defence v. Cusmano, 1953. Giur. it., 1.1.298,
it has been held by the Supreme Court of Ltaly that the rule contained

in the last clause of Article 111 of the Constitution, which imposes’
limitations on revision of the decisions of the Council of Stiate and the
Court of Accounts, is of an explicit character and does not permit

extension by analogy. Similarly in Chiotti v. Henriod, 1933. Giur. it.

1.1.1008, the Supreme Court has held that Article 1350 of the Civil

Code, which requires written documents for certain types of con-

tracts of agency, is of an exceptional character and, therefore, ex-
cludes analogical interpretation.

Recourse to Extrameous Aids, Where the text is obscure or
insufficient, the courts are entitled to refer to two classes of circum-
stances for ascertaining the real intent of the legislature, The first
class covers reference to other parts and provisions of the statute,
such as the title, the preamble, and the marginal notes. The commion
law rule is that the title of a statute is an integral part of the Act and
may be referred to for the purpose of ascertaining the general scope
of the Act and throwing light on its construction. It is not, however,
conclusive evidence of the intention of the legislature, and the con-
struction of a statute cannot be limited by its title. It can only be
tiaken into consideration as an aid in ascertaining the legislative will
where the text is ambiguous,' The same rule is applicable under
the common law to the preamble to a statute. Tt may, therefore,
legitimately be consulted to solve any ambiguity or to determine the
meaning of words which may have more than one or to keep the
effect of the Act within its real scope. Thus, in Attorney-General o.
Prince Ernest Auguctus of Hanover, (1957) A.C. 436, Lord Simmonds
observed: “Assistance may be obtained from the preamble to a
statute in ascertaining the meaning of the relevant enacting part

1 Se= Maxwell, op, cit., p. 2.
L]
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since words derive their colour and content from their context. But
the preamble is not to affect the meaning otherwise ascribable 1o the
enacting part unless there be a compelling reason,” The Supreme
Court of India has also laid down in fnre Kerala Education Bill, A.LR.
(1958) 5.C. 956, that the policy and purpose of a statute may be
gathered from its long title and preamble, Similarly, the heading of
a section or a marginal note may be referred to for the purpose of
arriving at a conclusion as to what, according to the legislature, was
the purpose of enacting the section. In Bemgal Immunity Co., Ltd. v,
State of Bikar, ALR. (1953) 5.C. 661, the Chief Justice of the Supreme
Court of Tndia referred to the marginal note to Article 286 of the
Constitution, See also Madanlal v. Changdeo Sugar Mills Lid., ALR.
(1938) Bom, 491,

The jurisprudence of other countries, however, permits greater
latitude in the use of the preamble to a statute. A recent decision
of considerable imporiance is to be found in the judgement of the
Tribunal de Paix of Paris in El Hadi Djouri v. Société Amicale de Bien-

Jatrance, 1953, Sirey, 11. 96. There the question was raised as 1o
whether a subject of Morocco could claim the rights conferred by
Article § of the Statute of the Ist September, 1948, on proprietors of
immovable propertics in France. The Court held that as Moroceo
was a protected State and not a member State of the French Union,
a Moroccan subject could not claim the benefit of Article 81 of the
Constitution of 1947 which placed French nationals and inhahitants
of the French Union on the same footing and ensured them the enjoy-
ment of the same rights and liberties. The Gourt, however, proceeded
to refer to the preamble to the Constitution which proclaims the
equality of rights and obligations between France and the nations
and peoples which form onc community with her. Therefore, as
protected States form part of the French community, they held that
individuals of such nations enjoy the same civil rights as Frenel
nationals by virtue of the preamble to the Constitution.

Generally speaking, all systems of jurisprudence also permit resort
to other extraneous aids where the text i obscure or ambiguous. The
mast important of such aids may be grouped under the heading of
travaux préparateires which include proceedings in Parliament and
reparts of parliamentary committers or commissions, Thus, in the
United States it has been held that in order to ascertain the
meaning and purpose of a provision of the Constitution, resort ma
be had to extrancous facts, such as the earlier state of the law, the
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circumstances of contemporary history or the discussions in the Cons-
titutional Convention. ( Mavwell o. Dow, 176 U.S, 581.) Indeed, two
of the most outstanding judges of the Supreme Court, Marshall, C. J.
and Storey, J., have gone to the length of referring to Hamilton's
The Federalist for clucidating doubtful points of law. (See McCulloch
. Maryland, 1819, 4 Wheaton, 434; and Prigg #. Penniylvania, 1842,
16 Peters, 561-562). A more recent view of the matter has been thus
stated by the Supreme Court in Jmhof-Berk Silk Dyeing Co. v. U.5., 43
Fed. 836: “*While legislative debates, partaking of necessity of im-
promptu statements and opinion, canmot be resorted to, with any
confidence as following the true intent of Congress in the enactment
of statutes, a somewhat different standard obtains with reference to
the pronouncement of committees having in charge the preparation
of such proposed laws, These committees’ announcements do not,
of course, carry the weight of a judicial opinion, but arc rightfully
regarded as possesing very considerable value of an explanatory
nature regarding the legislative intent where the meaning of a statute
is obscure.”

A strict view now prevails in England, Thus, in Vacker & Sons
Lid, v. Londan Society of Compasttors, (1913) A.C. 113, Lord Haldane
observed that he had no intention to enter into speculations regarding
the intention of Parliament, for such intention must be ascertained
from the terms in which the legislature has finally expressed itsconclu-
sions, He, therefore, excluded from consideration every matter other
than the state of the law at the time the statute was enacted. Dicey
thus explains the view generally held in England: *“An English Judge
will take no notice of the resolutions of either House or of anything
which may have passed in debate (a matter of which he officially
has no cognizance) or even of the changes which a bill may have
undergone between the moment of its first introduction to Parliament
and of its receiving the Royal Assent.”™ This would, however, appear
to be an extreme statement of the rule. Originally a more liberal and
reasonable view was taken by the English Courts. Thus, in S.E.
Raitway v. Railiay Commissioner, (1880), 5 Q.B.D. 217, Gockburn, C.J.
madle the following observation: *Where the meaning of an Act is
doubtful, we are, I think, at liberty to recur to the circumstances
under which it passed into law as a means of solving the difficulty.”
A reference was accordingly made to the speeches introducing the

 Lam of the Constitution, p. 403,
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Bill in the House of Commons and in the House of Lords. This view
was subsequently disapproved by the House of Lords in Julins o,
Bishop of Oxford, (1880), 5 App. Cas. 214. The correct view would,
however, appear to be that while it is not permissible to refer to par-
liamentary debates in dealing with the interpretation of an obscure
text, such reference is admissible when it forms part of the surrounding
circumstances leading to the enactment of the statute. In Easfman
Pholograplie Materials Co. v, Compirolier-General of Patents, (1898), A.C.
571, Lord Halsbury expressed the view that for the purpose of con-
struing the Patents Act, 1888, reference could be made to the report
of a commission appoiated to enquire into the working of the Patents
Act of 1883. The scope of this observation was, however, of a limited
characier, and, as pointed out by Lord Wright in Assem Railwways &
Trading Co. v. Inland Revemue Commissioners, (1935) A.C. 45, reference
was made by Lord Halsbury not directly to ascertain the intention
of the words used in the Act but as the ““more accurate source of in-
formation as to what was the evil or difficulty which the Act of Parlia-
ment now under construction also intended to remedy.” It would,
therefore, appear to be clearly established that reference (o fravaux
préparatoires can only be made under the common law as an integral
part of “such external or historical facts as we may find necessary to
make us understand the subject matter 1o which the mstruments
relate and the meaning of the words employed." [Lord Langdale in
Gorham v, Bishop of Exeter, (1850), 14 Jur. 443]. This view has also
been endorsed by Lord Akin in Aftorney-General for British Columbia o.
Altorngy-General for Canada, A.LR, 1937 P.C.91, where the question
wis raised with regard tw reference to the report of a Roval Com-
mission; “It would not be contended that the statement of the Min-
ister in the order of reference that the section was enacted to give
effect to the recommendations of the Royal Commission bound the
Provinces or must necessarily be treated a3 conclusive by the Board.
But when the suggestion is made that the legislation was in truth
criminal legislation, but was in substance merely an encroachment
on the provincial field the existence of the report appears to be a
materizl ciroumstance.” The stricter rule of interpretation has also
been followed in Australia where it has been laid down by the High
Court that reference to the Convention Debates regarding the Austra-
lian Constitution is not permissible. (See Municipal Council of Syduey v,
The Commomoealth, } C.L.R.208). The courts in India have followed
the same rule. Thus, in Prativa Sasmal v, Agricultural Income Tax
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Officer, ALK, (1958) Cal. 583, the High Court of Galeutta has held
that although the proceedings in the legislature are not relevant for
the interpretation of statutes, they may be referred to for ascertain-
ing the background, that is to say, the reasons which impelled the
legislature to enact a statute in a particular way. In Gapalan ¢, State
af Madras, ALR. (1950) 8.C. 27, it was observed by Kania, ]
that it was permissible to refer to debates in the Constituent Assembly
for the purpaose of indicating that the attention of the members was
drawn 10 a particular word or phrase. Patanjali Sastri, J. also refer-
red to the existence of the word “sedition™ in Article 13 (2) of the
Draft Constitution and its final deletion. In Rem Nandan . State,
ALR. (1959) AlL 101, it was held that while a reference o the de-
bates in the Constituent Assembly and the Report of the Drafiing
Committee might not be permissible to interpret a section when it is
clear, the debates and proceedings have value as a matter of histo-
rical interest and can, therefore, be referred to for the purpose of
elucidating a point.

This rigid canon of interpretation has not, however, been accepted
by the jurisprudence of continental and Latin American countries.
For instance, under the law of France it is permissible to refer o
fravaux priparalowres in cases of obscurity or ambiguity of a text, but,
as Geny points out, French Courts have not always attached much
importance (o the evidence of parliamentary proceedings. The judge-
ment of the Cour de Cassation in Ju re Pelissier du Besset, 1928. Dalloz.
1.31., provides an interesting example of how reference to parlia-
mentary proceedings has been used to interpret an ambiguous text.
In that case the question ardse as to the meaning of Article 19 of the
Statute of the 10th August, 1920, and Acticle 14 of the Statute of the
15th May, 1924. The Court in interpreting these Articles referred to
the proceedings before Parliament and the amendments which had
been introduced during the course of the procecdings and thus gave
a meaning to the Articles based upon the evidence of such proceedings,
The same view hasbeen taken by the courtsin Belgium. Forinstance, in
# recent case the question was raised with regard to the interpretation
of Article 448 of the Belgian Penal Coode which penalizes public injury
by gestures or words. The Court of Appeal of Liege distinguished
between cases where such offensive acts are done in a public place and
cases where such acts are committed in a place which is not public
but open to a certain number of persons. It held that in the first case,
apart from proving the fact complained of] there wasno necessity of
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adducing further evidence of the presence of other persons. In the
second case, however, they observed that in order to fulfil the require-
ments of the Article, the presence of two or more persons was neces-
sary, This distinction was made on the basis of evidence furnished
by travaux préparatoires (Public Prosecutor and L. . . 0. G. . ., 1953. Pasi-
crisie, 1.1. at p. 14.) The same rule is followed in Italy. Thus, in
Ammanisiration Finange v. Soctetd Anonima Inmobiliare, 1953. Giur. it.,
1.1.763 where the question was raised with regard to the interpreta-
tion of Article 2704 of the Civil Code, reference was made by the
Supreme Court to the lavori preparatori of the Civil Gode of 1865. But
neither in France nor in Italy conclusive weight is atached o tra-
vaux preéparaioires: Therefore, in Marini Baltista v. Province of Bologna,
1953. Giur. it., 111..17, where the question was raised with regard to
the interpretation of the Statute of the 10th April, 1951, the Court
refused to accept the evidence of lazori preparatori as conclusive, ob-
serving that it is erroneous to identify the will of a greater or smaller
number of parliamentary members with the will of the legisluture.
Where the text is obscure or ambiguous, it is also permissible
according to the accepted rule of jurisprudence to resort to contem-
porancous circumstances such as the conditions under which the text
was enacted, the state of the law at the time of the enactment, the
evils which the enactment was intended to remedy and other extra-
neous considerations. The rule was thus laid down by the Supreme
Court of the United States in General Broadeasting System v, Bridgeport
Breadeasting Station, 53 Fed. (2) 664: “1t is a well-established rule of
statutory construction that to determine the legislative intent, the
Court may take into consideration the conditions existing at the time
of the legislation in question, upon which the legislation was intended
to operate.”” The same view was taken by the Indian Supreme Court
in Kathi Rannig v, State of Saurashira, (1953) S.CR. 435, in order to
ascertain the precise circumstances under which the Ordinance
creating special courts was brought into force. On the tame ground
it is permissible to refer to the general history of a statute as an in-
trinsic aid to interpretation. See Harak Singh v. Kailash Singh, ALR.
(1958) Pat. 581. Thus, in People v. Odierno, a case cited by Crawford
(op. cit. p. 386) the American Court referred to the history of the
enactment in order 10 ascertain the intent of the legislature. Another
illustration of the rule is furnished by the decision of the American
Supreme Court in United States v. Raynor, 302 U.S, 540, There the
question was raised with regard to the interpretation of a statute under
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which the possession of paper similar to that used by the Government
in printing its currency notes constituted a criminal offence. The
Supreme Court referred to the history of the legistation and observed
as follows: “The section now under consideration is plainly a cul-
mination of a long series of legislative acts, each of which has declared
it to be a crime to have possession of paper counterfeiting the dis-
tinctive paper, and suitable to be made into counterfeit obligation.
Fach change since 1835 was intended to make the possession of
counterfeit paper more dangerous for counterfeiters,”

On similar grounds it has been held that it is permissible o refer
to contemporanea expositio or the interpretation placed upon a statute
by the authorities at the time of its enactment or soon thereafter.
Such contemporaneous interpretation exteénds to that of executive
authorities, Thus, in Ernst v. Koolros, 196 Wash, 138, the Court ob-
served as follows: “Because of the construction constantly given this
statute by the admimstrative officers whose duty it is; and has
always been, to enforce it; because of the repeated re-enactments of
the original act without change; and because of the judicial sanction
given to it, the construction put upon it should not be overturned
now 5o as to affect past transactions unless manifestly wrong.”

Retrospective Operation: the Rule of Roman Law. Another
important problem of interpretation relates to the temporal ambit
of the operation of the Constitution. Article 5394 expressly provides
that *'this Article and Articles 5, 6, 7, 8, 9, 60, 324, 366, 367, 379, 380,
388, 391, 392 and 393 shall come into force at once, and the remain-
ing provisions of this Constitution shall come into force on the twenty-
sixth day of January, 1950, which day is referred to in this Constitu-
tion as the commencement of this Constitution.” This provision does
not, however, offer any solution to the many issues which arise in this
connexion. The classical jurists of Roman Law, which is the source
of all rules which have been adopted in the jurisprudence of almost
all modern States, divide facts of legal import into three categorics
from the point of view of the temporal operation of a constitution
or statute, These arei—(i) facta practerita, i.e. facts which arose and
were concluded or transactions which were completed before the
commencement of a constitution or statute; (i) facta futwra, i.e. facts
which arise or transactions which are initiated after the coming into
force of a constitution or statute; and (i) facta pendentia, i.c. facts
which arose but were not concluded or transactions which were hegun
but not closed before the commencement of a constitution or statute.
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Following this classification, the rule of Roman Law lays down:
“Leges et constitutiones futuris certum ¢it dare forman negotiis non ad Sfacta
procierita revocari s misi nominatim ot de practerito tempore et adhuc pendenti-
bus negotiis contum sit.” The rule is clearly based upon three princi-
ples: the first is that a new statute or constitution does not aperate
so as to affect facts practerita. Secondly, a new statute or constitution
has retrospective operation and affects faeta practerita if there is-an
express provision to this effect. Thirdly, facta pendentia come within
the operation of a new statute or constitution.

The Rule of the Common Law. Generally speaking, English
Courts have adopted the rule of Roman Law. The following princi-
ples may be deduced from these decisions. The first is the principle
of vested rights. As Willis, J. pointed out in Phillips ». Eyre, (1870)
LR. 6 Q.B. 1, “retrospective laws are, no doub, prima_facie of
questionable policy, and contrary to the gencral principles that
legislation by which the conduct of mankind is to be regulated ought,
when introduced lor the first time, to deal with future acts, and ought
not to change the character of past transactions carried on upon the
[aith of the then existing law.”” In other words, as clarified by Wright,
J. in In re Athlumney, (1898) 2 Q.B. 551, “a retrospective operation is
nat 1o be given to a statute 50 as to impair an existing right or obli-
gation.”" Craies hiag, therefore, rightly pointed out that “a statute is
deemed to be retrospective, which takes away or impairs any vested
right acquired under an existing law, or creates a new obligation,
or imposes a new duty, or attaches a new disability in respect to
transactions or considerations already passed.”* The only exception
to this rule is that vested rights do not include procedural rights,
Thesecond principle is that retrospective force may beascribed (o new
statutes or constitutions if from express words or by necessary implica-
tions it appears thatsuch was the intentionof the legislature, Therefore,

retrospective operation must be given toa statute if thateffect cannot

be avoided without doing viclence to the langunge of the enactment,

If the enactment iy expressed in language which is fairly capable of
either interpretation, no retrospective operation can be attributed to
the stutute. Thirdly, the rule against retrospective operation may
be abrogated in public interest. To use the words of Willis, J. in
Phillips ». Eyre, “allowing the general inexpediency of retrospective
legislation, it cannot be pronounced naturally or necessarily unjust,

¥ Craien, Siaisie Lawy, p. 357,
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There may be occasions and circumstances involving the safety of the
State, or even the conduct of individual subjects, the justice of which
prospective laws made for ordinary occasions and usual exigencies
of socicty for want of pre-vision fail to meet, and in which the excou-
tion of the Jaw as it stood at the time may involve practical public
inconvenience, summum jus summa injuria” -

The same view has been taken by the Courts in the United States.
Thus, m People v. Dillierd, 298 N.Y.S. 296, it was laid down as follows:
“It is chiefly where the enactment would prejudicially affect vested
rights, or the legil character of past transactions, that the rule in
question applies. Every statute, it has been said, which takes away or
impairs vested rights acquired under existing laws, or creates a new
obligation, or imposes a new duty, or attaches a new disability in res-
pect of transactions or consideration already passed, must be presum-
ed, out of respect to the Legislature, 1o be intended not to have a re-
trospective openttion.” Secondly, American Courts have also held
that considerations of public good and public justice are sufficient
reasons for maintaining the retrospective character of statutes even
if they impair or affect vested rights. Thus, in Town of Gashen .
Inhabitants of Stominglon, 4 Conn. 209, it was observed that “laws of a
retroactive nature, affecting the rights of individuals, not adverse to
equitable principles, and highly promotive of the general good, have
50 far been passed, and as often approved . ... I very much ques-
tion whether there is an existing government in which laws of
retroactive mature and effect, impairing vested rights, but pro-
motive of justice and the gencral good, have not been passed. In
England, such laws frequently have been passed.” The same view
has been taken by the Courts in Inclia, In Rustomyi v. Bai Moti, A LR,
(1940) Bom. 90, Beaumaont, C. J. expressed his view as follows: “No
doubt the general principle is that Acts of the Legislature are not
given retrospective effect unless the language makes it clear that
such was the intention, but T apprehend that in applying that prin-
ciple one must have regard to the general character of the Act in
question, and when construing an Act introduced for the purpose of
applying an equitable doctrine to certain transactions considered
ex hypothesi to be lacking in equity one should not assume that the
Legislature intended that the Act should not have retrospective
effect, but wishes to preserve rightls acquired in such transactions.”

The Rule of Continental Jurisprudemce. The same basic
principles are to be found in the continental legal systems. For
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instance, Article 2 of the Civil Code of France expressly lays down
that “a statute provides only for the future and has no retroactive
effect.” Recent decisions of the French Courts have, however,
considerably modified the application of the rule against retroac-
tivity. In the first place, it has been laid down that *a new statute
governs, in principle, vircumstances estublished and legal relations
formed before its promulgation.” (Martinaud v. Veupe Bernard, 1932,
Dalloz. 1. 18.) Secondly, the application of this principle is excluded
-and the rule against retroactivity formulated in Article 2 of the Civil
Code comes into play where the new statute impairs or affects rights
acquired under the authority of the previous statute, It will be seen
that this rule corresponds to the rule of vested rights under the
common law, French Courts have, however, distinguished between
droits acquis (vested rights) and les nmples expectatives (rights in expect-
ancy}, and drits acquis have been defined as rights acquired for the
benefit of a person which are founded upon a legal title, either con-
tractual or judicial. Thus, in Jebelot v, Socidté des Automobiles Delakaye,
1932, Sirey. L. 129, where the plaintiff had entered the services of
the defendant company under a contract of employment for an un-
specified period and the contract contained a clause fixing a term of
notice less than that allowed by local usage, it was held that the
statute of 19th July, 1928, under which such a clause was null and
void, was applicable on the ground that “the law did not confer any
definitely vested right on the parties to the application of a clause
which the Legislature, for reasons of social interest and protection
of labour, has declared unlawful.” The Court, therefore, held that
the clause in the contract of employment was invalid, Thirdly, the
French Courts have also held that there can be no droiis acqiir against
spublic order’. They have, therelore, generally followed the principle
that in public interest and for common benefit, the rule against
retrospective operation may be disregarded. This principle has been
clearly established by a series of decisions of the Cowr de Cassalion, a
striking instance of which is furnished by Da-Delattre v, Seauteten, 1873.
Sirey. 1. 37. In that case the plaintiffs had engaged themselves to
discharge their contractual obligation either in gold or silver and
in no other form of currency. When the statute of the 12th August,
1870 was enacted making paper money compulsory legal tender, the
plaintiffs claimed that in view of the statutory provision their stipu-
lation to discharge their debt in gold or silver had become null
and void. This contention was not ECCE‘PI:d |'J'_Y the lower courts,
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but en final appeal it was upheld by the Supreme Court [Cour de
Cassation). In the course of their judgement, the Court observed as
follows: “Monetary laws which prescribe paper money as compulsory
legal tender with a view 10 averting an imminent crisis, partake of the
character of laws of police and sécurity; and on this ground they
undoubtedly concern public order and, therefore, fall within the
category of laws which cannot be derogated from by specific agree-
ment under Article 6 of the Civil Code . . . In effect, by imposing on
individuals, in absolute terms and without admitting any exception,
the obligation to accept as legal currency the notes of the Bank of
France, the statute has sufficently indicated that its provisions extend
to those who, before the promulgation of the statute, had stipulated
that their claims could only be discharged in gold or silver, No doubt,
the stipulation is valid and binding on the debtor; in the absence, or
after the abrogation, of the laws prescribinga compulsory legal tender,
but it ceases to be enforceable from the moment the legislature has
established the compulsory legal tender, and as long as this measure
remains in force, the creditor cannot legally refuse to accept in pay-
ment paper currency to which the law has auributed obligatory
value equal to that of the metallic currency.” The same view was
taken by the Court in Pelissier du Bessel v, the Algiers Land & Ware-
kouse Co., Ltd., 1927. Sirey. 1. 289.

The Rule of Italian Law and its Application to the Constitu-
tion of 1948. Recent decisions of Italian courts throw considerable
light on the problem of retrospective operation of statutes and constitu-
tions. Article 11 of the Preliminary Provisions of the Civil Code of Ttaly
expressly embodies the rule against retroactivity. This has been
construed by the Constitutional Court to mean that a new law can-
not affect past situations or events; it cannot govern the past, but
may affect the present or the future. Thus, in a case where the statute
prescribed that the asessment of compensation for expropriation
should be based on eriteria laid down in a previous statute, it was held
by the Constitutional Court that the question of retroactivity did
not arisc as the statute in question referred to declarations and
assessments of value completed in the past and to legal consequences
arising therefrom, but not for the purpose of affecting them de nove and
in a different manner. (Romanazsi v, Puglia & Lucanta, Giur. cost.
1957. p. 734). It has also been held that the principle of irretro-
activity of statutes is not an absolute rule and must give way to the
opposite  principle of retroactivity under certain circumstances,
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particularly in the ficld of public law. ( Jonghilotti v. Jonghilotti, Foro
Padano: 1948, N. 4, p. 257). As regards the operation of the Con-
stitution, the distinction between mandatory and directive provisions
has not been accepted by the Constitutional Court. In its view the
general rule is that all constitutional provisions are applicable on
and from the date on which the Constitution came into force. Thus,
in the case of In re Engo Cattani & others (Judgements of the [alian
Constitutional Court. 1956. Vol L., Judgement No. 1), where the
question was whether Scction 113 of the Law of Public Security
contravened Article 21 of the Constitution, the Court muds the
following pertinent observations: ““The plea that the new principle
of constitutional validity is applicable only to laws promulgated after
the Constitution and not to anterior laws cannot be aceepted, since
from the textual point of view, Article 134 of the Constitution as well
as Section 1 of the Constitutional law of the 9th February, 1948, speak
of the constitutional validity of laws without making any distinetion.
Further, from the logical point of view, it canmot be denied that the
relaton berween ordinary laws and constitutional laws is the same
whether such ordinary laws are previous or subsequent to constitu-
tional laws. In one case, as in the other, constitutional luws by their
intrinsic character under a gystem of rigid constitation must
prevail over ordinary laws. . . .. Discussions have mainly revolved
round the question whether the principle laid down in the last article
(Article 21) might be held to be one of immediate application ar of
a directive character, . . . The distinction between mandatory and
directive rules may be the determining factor in deciding the ques-
tion of repeal or otherwise of a statute, but has no such effect on the
decision of the question of constitutional validity of a statute, and in
certain cases a statute may be constitutionally invalid if inconsistent
with rules which are of a directive character,” The Court, therefore,
held that Article 21 of the Constitution was immediately applicable
and quashed the proceedings started against the accused under Section
113 of the Law of Public Security. This view was endorsed by the
Court in the subsequent case of fn re Bruno Micheli & others (ap. cit.,
Judgement No. II). From the foregoing discussion it would be per-
fectly clear that, according to the authoritative decisions of the Ttalian
Constitutional Court, the provisions of the Constitution of 1948 are
applicable on and from the date on which it came into force, and
affect -and control laws cnacied prior to that date or after the
promulgation of the Constiution. It is also clear that according to



Interpretation of the Constitution g1

this view the question of retrospective operation of the Constitution
does not arise.

The Rule of Latin American Law. Generally speaking, the
jurisprudence of the Latin American States is founded upon the
system of continental Eurape. The rule in respect of retrospective
operation of statutes presents no exception. For instance, Article
3 of the Argentine Civil Code, lollowing the provisions of the French
Code, lays down as follows: “Laws provide for the future, they have
no retrospective effect, nor can they alter acquired rights.” This has
been interpreted to mean that “in a conflict between two laws which
deal with the same question the old law governs the past and the
new law governs the future.” (/n re David Julian Gomez Pombo, Fallos
229 p. 202). As we haveseen, thisisalsothe rule of other legal systems.
Secondly, as in France, the law of Argentina makes a distinction
between expectant rights and acquired rights. Article 4044 of the
Civil Code provides: “The new law must be applied to anterior
fixcts when they deprive individuals of rights which are mere rights
in expectation; but cannot be applied to anterior facts, when they
destroy or alter vested rights.”” Thirdly, as in France and Italy, the
law of Argentina recognizes that there are no vested rights against
laws of public arder. (In reSebastiun H. Roa & others; Fallos 226, p. 651,
Similarly, it has been held by the Supreme Court of Mexico that there
is no question of retrospective operation where a statute impairs a
right which is in conflict with public interest, (Jur. sup. No. 922,
p- 1718). Further, it should also be remembered that the Argentine
Constitution of 1949 expressly provided that *the permanent penal
law most favourable to the accused shall always be applied even with
retrospective effect.” Tt would thus be evident that under the law of
Argentina the rule against retrospective operation is not of an
absolute character. It is true that under Article 14 of the Mexican
Constitution the prohibition against retrospective operation of all
statutes is absolute, but that prohibition only applies where the
statute causes “perfuicio de persona alguna™. Tt has, therefore, been held
that retrospective aperation may be attributed to a statute where
it does not cause any damage. (Jur. sup. No. 923, p. 1720). The same
general pringiples have been followed in the interpretation of con-
stitutional laws. Thus, in a recent case, fn re Smoot, 59 Sem. jud., 5
Epoca, T1. 3948, the question was raised as to the effect of Article
97 of the Mexican Constitution of July, 1917 an the acquisition of
immovable properties by foreigners in Mexico. There an American
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national had acquired landed properties in Mexico before the Con-
stitution came into force, but as Article 27 did not permit any acqui-
sition of immovable property by foreigners in the prohibited zane,
proceedings were instituted for the compulsory acquisition of the pro-
perties in question. Tt was contended on behall of the foreigner that
the Constitution could not, in the absence of express provisions, ex-
tinguish the rights which had already been acquired by him. This
contention was accepted by the Supreme Court which observed as
follows: “A forcigner who has-acquired real estate in the prohibited
zone before the Constitution of 1917 came into force enjoys the pro-
tection of the law. . .. The Constitution of 1917 does not establish
with retrospective effect a prohibition upon foreigners who acquire
property along the frontier. . . . It has been said that the provision
of Article 27, Para. | of the Constitution, according to its grammatical
interpretation, was not enacted with retrospective effect. To this it
should be added that the Constitution, il it had the intention o give
retrospective effect to that provision, would not have failed to provide
for the legal position of private acquisition.” In other words, it
is clear that according to the law of Mexico the Constitution
cannot have retrospective operation in the absence of express
provision to that effect. On the other hand, it is generally held that
all constitutional provisions are immediately applicable. Thus, in
8. A. Commercial Staudt 'Y Cia v. Emelio Padua Y* Altros, Fallos 229, p-
368, the Supreme Court of Argentina has lmd down the rule as
follows: ““The Articles of the National Constitution prescribe that
the exercise of onc’s rights to the prejudice of the community or
unjust detriment of fellow citizens is an abuse of right—Article 33;
that private property has to [ulfil a social function—Article 38: that
capital must conform to the object of social well-being—Article 39;
that private imitiative for usurious increase of profits is equally pro-
hibited—Article 40; these Articles introduce overriding directives for
the interpretation of the positive laws in force, from the date of the
sanction of the Constitution of 1949, so that the judicial tribunals
cannot disregard them.” Similarly in [n re S.A, Newmaticos Good Year
. Domingo Hector Bonafina, Fallos 229, p. 456, the Supreme Coure of
Argentina observed that “all laws in force including the general and
procedural laws must be interpreted in the light of the new constitu-
tional principles and in accordance with them.”

The Rule in Keshavan Madhava Menon'v. State of Bombay.
It is now necessary to examine the view taken by the Supreme Goure of
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Indinin regard to thisimportant question. Itwas raised for the first time
in Kedhavan Madhava Menon ¢, State of° Bombay, A LR, (1951) 5.C. 128.
In that case proceedings had been started against the appellant for
an offence punichable under Section 18 (1) of the Indian Press
(Emergency Powers) Act in respect of a pamphlet published in 1949,
It was during the pendency of these proceedings that the Indian
Constitution came into force. It was, therefore, contended by the
appellant that as the relevant provisions of the Act were incon-
sistent with the fundamental rights conferred by the Constitution,
they became void under Article 13/ (1) of the Constitution after its
commencement on the 25th Januvary, 1950 and, consequently, the
proceedings initiated against him could not be continued as they
were contrary to the Constitution. The High Court of Bombay did
not cxamine the contention as to whether Section 18 of the Act was
void under the Indian Constitution but proceeded on the assump-
tion that' this contention of the appellant was valid. The Court,
however, held that the question was governed by Section 6 of
the General Clauses Act, 1897, and, therefore, the contention urged
by the appellant could not be sustained. Chagla, C. J. observed as
follows: ““When an Act is repealed and ceases to be of any effect,
ardinarily the vested rights which have come into existence under the
repealed Act and anything done or any proceedings taken come to
an end with the repealing of the Statute. In order tosave vested rights
and in order not to affect what was done under an Act, in England
Section 32 (2), Interpretation Act, 1889 was enacted which expressly
saved the previous operation of the repealed enactment on anything
done or suffered under it and any legal proceeding which was pend-
ing under the Act. Similarly, in India we have Section 6, General
Clauses Act, 1897, which is practically identical in terms of the section
1 have just referred to of the Interpretation Aet.” He further held thac
“in the circumstances and in its effect there is no difference between
an Act which is repealed and an Act which is declared void. Inboth
cases the Act ceases to be operative. The law is annulled.” This is
perfectly true, but the learncd judge fails to appreciate the fact that
certain special consequences follow from the repeal of an Act by
virtue of express statutory provisions; and these cannot be attributed
to the avoidance of legislation on the ground of constitutional in-
validity.

On appeal, the Supreme Court by a majority upheld the decision
of the Bombay High Court, although they did not specifically accept
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Chagla, C, J.'s argument that the matter was governed by Section 6
of the General Classes Act, 1897, Das, J., defivering the judgement
of the majority; thus stated the law: “Every statute is prima focie
prospective unless it is expressly or by necsssary. implications made
to have a retrospective operation. There is no reason why this rule
of interpretation should not be applied for the purpose of interpreting
our Constitution. We find nothing in the language of Article 13
(1) which may be read as indicating an intention to give the retros-
pective operation. On the contrary, the language clearly points the
other way. The provisions of Part III gunrantee what are called
fundamental rights..... These rights are given for the fist time
by and under our Constitution. Before the Gonstitution cams into
force there was no such thing asfundamental rights. What Article 13
(1) provides is that all existing Iaws which clash with the exercise
of fumdamental rights (which are for the first time created by the
Coonstitution) shall to that extent be void. As the findamental rights
became operative only en and from the date of the Constitution the
question of the inconsistency of the cxisting laws with those rights
must necessarily arise on and from the date those rights came into
being. It must follow, therefore, that Article 13 (1) can have no
retrospective effect but is wholly prospective in its operation.” From
this statement three principles may be deduced. In the first place,
Article 13 (1) of the Constitution has no retrospective effect and does.
not, thercfore, affect any facta practerita. Secondly, all facta fulwra are
governed by the provisions of the Article, Thirdly, facta pendentia fall
outside the ambit of its operation.

Criticisms of the Views of the Supreme Conrt. It would be
obvious that the first rule laid down by the Supreme Court is in
accord with the principles of other legal systems we have discussed
above. Difficultics, however, arise with regard o the second and
third principles enunciated by the Supreme Court. Is it correct to
assert that the Constitution is wholly prospective? Cuannot the
Constitution have any cffect on any facta pendentia under certain eir-
cumstances? The answer provided by the Supreme Court is clearly
and emphatically in the negative, and it is, therefore, necesary to
examine the basis of the decision of the majority of the Supreme Court,
The first argument in support of the decision may be thus stated in
the wortls of Dag, J.: “Article 372 (2) gives power to the President
to adopt and modify existing laws by way of repeal or amendment,
There is nothing to prevent the President, in the exercise of the powers
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conferred on him by that article, from repealing, say, the whole or
any part of the Press (EmergencyPowers) Act, 1931, If the President
does 30, then such repeal will at once attract Section 6, General
Clauses Act. In such a situation all prosecutions under the Press
(Emergency Powers) Act 1931, which were pending at the date of its
repeal by the President, would be saved and must be proceeded with
notwithstanding the repeal of that Act unless an express provision was
otherwise made in the repealing Act. Itis, therefore, clear that the
idea of the preservation of past inchoate rights or liabilities and pend-
ing proceedings to enforce the same is not foreign or abhorrent to the
Constitution of India.” Mahajan, J. endorsed the argument as
follows: “Reference in this connection may be made to the provisions
of Article 372(2) of the Constitution. Under this article the President
has been given power to adopt existing laws and to bring them in
accordance with the articles of the Constitution by a processof amend-
ment, repeal or adaptation. The President could have repealed the
Press (Emergency Powers) Act and brought the law in accordance
with the provisions of Part IIT of the Constitution and if he had used
the powers of repeal given to him by this article the provisions of the
General Clauses Act would have been immediately attracted to that
situation and the pending prosecution of the appellant would have
to be continued in view of those provisions. If in that situation the
Canstitution contemplates the continuance of pending proceedings
under the existing law, it becomes difficult to place a different inter-
pretation on the phraseology employed in Article 13 (1) of the
Constitution, than the one that is in accord with that situation.”

It is respectfully submitted that on a close and careful scrutiny of
the argument it would appear 1o be fallacious. In the first place,
this view of the matter totally ignores the basic fact that Article 372
(2) provides a special machinery and procedure for bringing into
accord with the Constitution all existing laws which are inconsistent
with any of its provisions. It would, therefore, be clear that this
Article comes into operation only when the special procedure has
been adopted, The scope of the Article cannot be extended to cover
cases where such a procedure has not been followed. Secondly,
Article 372(2) is an exception to the general rule embodied in Article
15(1), and according to the established canons of interpretation a
proviso or exception cannot be so construed as to override a general
provision, This is undoubtedly the rule of the common Jaw as well
as of other legal systems. Thus, in Jn re Tabrisky, (1947) Ch. 565, C.A.,

T
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it has been laid down by the Court of Appeal in England that a pro-
viso should not be interpreted so as to have greater effect than the
strict construction of the proviso renders necessary. But if we adopt
the argument advanced by the learned Judges of the Supreme Court
it would undoubtedly mean that the exceptional provision of Article
372(2) would render the general provision of Article 13{1) completely
nugatory. In the third place, as we shall see, the Supreme Court
itself has laid down in a later case, Lachliman Das Kawval Ram Ahwje
v, State of Bombay, ATR. (1952) S.C. 235, that the rule of Kesharan
Menon's case is not applicable to procedural rights, If, however,
Article 372(2) is to be read as governing Article 13(1), as laid down
by the Supreme Court, then there is no justification for excluding
the application of the rule to cases of procedural rights. Finally,
Article 372 (2) wasatemporary provisionand ceased to be operative
after the expiration of two years from the commencement of the
Constitution, It would, therefore, be clear that if the question had
come up for decision after the expiry of the stipulated period, the
Supreme Court could not have founded their argument on the provi-
sion of a dead Article of the Constitution,

The second argument in support of the decision in Keshavan Menon's
case was thus stated by Mahajan, J.: “In my opinion the rule con-
tained in the General Clauses Act and in the English Interpretation
Act is more in consonance with reason and justice and is also a rule
of convenience and should be followed in this country, in preference
to the rule evolved by the English Judges in the earlicr part of English.
legal history.” Das, J., however, expressed & different opinion: “The
effect of Article 13(1) is quite different from the effect of the expiry
of a temporary Statute or the repeal of a Statute by subsequent
Statute.” In spite of these statements, however, it is evident that the
rule which has been adopted by the majority of the Judges of the
Supreme Court is the rule embodied in Section 6 of the General
Clauses Act, 1897. References have been made both by Das and
Mahajan, JJ. to *‘the accepted canons of construction of Statutes™,
but the canon which they have applied is the canon laid down by the
Interpretation Act, 1889 and the General Clauses Act, 1897, It
should, however, be borne in mind that the provisions of these
statutes expressly and specifically referto repeal of Acts by subsequent
Acts, They have no bearing whatsoever in cases where a statute or
part of a statute becomes void as being contrary to another statute
or part of a statute as, for example, under Section 6 of the Colonial
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Laws Validity Act, 1882. In such cases the canons of interpretation
prescribed by the General Clauses Act or the Interpretation Act are
not applicable, and the rules of the common law exclusively prevail,
It would, therefore, appear that the argument advanced by these
distinguished Judges of the Supreme Court cannot be sustained.
Further, the provisions of the Interpretation Act, 1889, and the
General Clauses Act, 1897 have given an exceptional and special
meaning to the term “repeal”; and this meaning cannot be assigned
to any other term or phraseology. There is no rule of construction
which would support the extension of the application of this statutory
rule to any other case. Indeed, it is clear from judicial decisions
that therule embodied in the Interpretation Act can only apply in cases
where a statute has been repealed by anotherstatute and in no other,
It should also be pointed out that the leamed Judges of the Suprems
Court have failed to appreciate the distinction between the repeal of
a statute and the constitutional invalidity of a statute, As the Italian
Constitutional Court has pertinently observed: “The two juridical
principles of repeal and constitutional invalidity are not ideatical;
they are applicable within diffsrent spheres, with diverse effects and
with diffecent consequences. Besides, the ficld of repeal is more res-
tricted in comparison with that of constitutional validity and the
conditions necessary for repeal on the ground of inconsistensy accord-
ing to the general priociples are more limited than those which are
necessary for the determination of the constitutional validity of a
statute. [In re Enzo Catlani & others, Judgements of the Consti-
tutional Court, (1956) Vol. L, Judgement No. 1.]

It is necessary to examine two other points urged by Das, J. In
the first place, he declared that “if it is against the spirit of the Consti-
tution to continue the pending prosecutions under such void law,
surely it would be equally repugnant to-that spirit that men who
have already been convicted under such retrospective law before the
Constitution of India came into force should continue to rot in
Jail."" Itis difficult to accept this argument. It is a fundamental prinei-
ple of all systems of ]umprudcnne that in the absence of express
intention, no statute or constitution canaffect any transactionor pro-
ceedings which have ended in a final and definitive judgement. This
is based upon the doctrine of res judicate; butsurely the same principle
cannot apply to proceedings which have not yet terminated in a
final judgement. Secondly, Das, J. also asserted that “it would
further be seen that Article 13 (1) does not in terms make the
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existing laws which are inconsistent with the fundamental rights void
ab initio or for all purposes. On the contrary, it provides that all existing
laws, in so far as they are inconsistent with the fundamental rights,
shall be void to the extent of their inconsistency. They are not void
for all purposes but they are void only to the extent they come into
conflict with the fundamental rights.” Here again the argument
appears to be fallacious. The learned judge fails to distinguish bet-
ween the extent to which an existing law becomes void and the purpose
for which it becomes void. Article 13 (1) does not anywhere refer to
the purpose for which an existing law becomes void; it merely
refers to the extent to which an existing law is void under the Con-
stitution. It is, thercfore, clear that once an existing law has been
declared to be void as being contrary to a provision of the Constitu-
tion it is void for all purposes; and a suitor who is entitled to claim
any of the fundamental rights is competent to contend that a law is
void because it contravenes a provision of Part I1I of the Constitu-
tion. Indeed, this view of the matter finds support in the judgement
of Chagla, C. J. in Yusuf Abdul Aziz v. The State; A. I. R. 1951, Bom.
470, In fact, no other meaning could be given to the word “yoid"™
in Article 13 (1), |

The Rule in Lachhman Das Kewal Ram Ahuja v. State of
Bombay. The foregoing discussion makes it clear that thereisreally no
satisfactory basis for the decision of the majority af the Supreme Courtin
Keshavan Madhava Menon's case. Indeed, the effect of that decision has
been substantially whittled down by the judgement of the same court
in Lachhman Das Kewal Ram Ahuja v. State of Bombay, A. 1. R. (1952)
S, ©. 235, In that case the question was raised as to whether the
rule against retroactivity of the Constitution was applicable to pro-
cedural rights. We have already seen that the majority of the Judges.
of the Supreme Court were definitely against the application of the
common law rule regarding retrospective operation of Article 13 (1)
of the Constitution. They, therefore, followed in effect although
not expressly the rule embodied in Section 6 of the General Clauses
Act, 1897. In the present case, however, the docirine of Kesharan
Madhara Menon's case was thrown overboard and the rule of the com-
mon law was resorted to in determining the issue. This is clear from
the judgement of Patanjali Sastri, C. J. who did not endorse the view
of the majority of the Court. He said: “The alternative courses
open to the Court would, therefore, seem to be either to hold that
Article 13 (1), read with Article 14, does not affect pending trials
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even in respect of procedural matters, as it has been held not to affect
such trials in respect of substantive rights and liabilities accrued be-
fore the date of the Constitution in Keshavan Madhava Menon's case,
1651 8. C. R.. 228, or to go back on that decision and give those provi-

sions of the Constitution retrospective cffect.”” Das, J. did not, how-
ever, refer to the rule embodied in Section 6 of the General Clauses
Act, 1897 and relied entirely on Maxwell's statement of the rule of
the common law that *no person has a right in any course of proce-
dure. He has only the right of prosecution or defence in the manner
prescribed for the time being by or for the court in which he sues,
and, if an Act of Parliament alters that mode of procedure, he has no
other right than to proceed according to the altered mode."

This decision is undoubtedly correct as it is not only in accord
with the rule of the common law but also conformas to the principle
which has been adopted in almostall other legal systems, For instance,
the case of Palumbe v, Societa Anonima Andre, Giur, it., 1937. 1. p. 123,
decided by the Italian Supreme Court (Corte di Cassazione) furnishes
an interesting instance in point. There the question was raised as
to whether the Geneva Protocol of 1923 governed a contract entered
into between the parties in 1916. Although the case dealt with the
interpretation of a treaty, the Supreme Court laid down the geéneral
principle that the rule against retroactivity of statutes does not apply
to procedural rights. The Court observed as follows: “If procedural
laws apply immediately (it would be incorrect to say that their effect
i3 retrospective, for, like any other rule of law; procedural laws
provide only for the future), they must be applied in all situations
which arise after their coming into operation. In the domain of
procedural laws the term ‘situation’ must be understood to mean
procedural situations, i.e. procedural relations, and not relations of
substantive law. Applying this rule, if the procedural relation is not
yet extinguished, it must be governed by the law in force at the time
of the trial.”

The Principles of the Two Decisions, The net results of these
two decisions of the Indian Supreme Court may be thus summarized.
In the first place, KNeshavan Madhava Menon's case lays down that the
question of the temporal operation of the Constitution is governed
by the principle embodied in Section 6, General Clauses Act, 1897;
in other words, the provisions of the Constitution do not affect the
previous operation of any enactment repugnant to its provisions, ot
any right, privilege, obligation or liability acquired, accrued or
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incurred under any such enactment or affect any investigation, legal
proceedings or remedy in respect of any such right, privilege, obliga-
tion, liability, penalty, forfeiture or punishment in respect of any
offence committed against any such enactment or the continuation
or enforcement of any such investigation or legal proceeding. Second-
ly, the provisions of the Constitution do, however, affect any legal
proceeding in so fir as procedural rights are concerned. The position
was thus explained by Das, J. in dhwa's case: “While on and after
the commencement of the Constitution no existing law could, by
reason of Article 13(1), be permitted to stand in the way of the
exercise of any of the fundamental rights, that Article could not be
read as wiping out the inconsistent law aliogether from the Statute
Bock and as obliterating its entire operation on past transactions, for
to do so would be o give it retrospective effect which it did not possess,
Such law, it was held, existed for all past transactions and for the
enforcement of rights and liabilities accrued before the date of the
Constitution, . .. . The observations made in that case related to
the substantive rights accrued or liabilities incurred under the Act
before the Constitution came into force.”” He, therefore, held that
the rule of Keshavan Madhava Menow's case did not apply to cases re-
lating to procedural rights. He further observed: “Ifin the absence
of siny special provision to the contrary no person has a vested right
in procedure, it must follow asa corollary that nobody has a vested
liability in matters of procedure in the absence of any special
provision to the contrary.”

Criticisms and Conclusions. This statement of the law does,
10 doubt, bring the two decisions of the Supreme Court within the
ambit of the rules adopted in all systems of jurisprudence. The
actual decision in Keshavan Madhava Menon's case is, however, open
to two serious objections. In the first place, as we have seen, the
generally accepted canen of interpretation is that the question whe-
ther or not & statute has retrospective effect depends on the **dominant
intention™ of the statute, The question, therefore, arises what is the
clear and specific intention of Article 13 (1) of the Constitution. The
Article reads as follows: “All laws in force in the territory of India
immediately before the commencement of this Constitution, in so
far as they are inconsistent with the provisions of this Part shall, tothe
extent of such inconsistency, be void." According to its generally
accepted meaning, the term “void" is equivalent to “null and void,
ineffectual, nugatory, having no legal force or binding effect, and
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unablé in law to support the purpose for which it was intended."
(See the judgement of Fazl Ali, J. in Keshavan Madhava Menon's case,
citing Black's Law Dictionary.) According to the Shorter Osxford
Dictionary, the word “void" means “having no legal force; legally
null, invalid or ineffectual”. Therefore, it would be clear that under
the Article an inconsistent law has no legal force or binding effect.
But the main point is when does this effect of Article 13(1) come into
operation. The Article does not lay down any specific date; nor does
it say that such an effect will come into operation in fulurs. On the
other hand, the rule contained in this Article is mandatory and must,
therefore, mean that the operation of the Article begins as soon as
the Constitution comes into force. There can be no other meaning
of the words “shall be void"; they can only be construed to mean
**shall be void as soon as the Constitution comes into force.” To give
any other meanings to these words would be to ignore the dominant
intention of the Article. If this interpretation of the Article be correct,
then it must be held that although the Constitution may not have
any retrospective effect, it must have an immediate ¢ffect on and
from the date it came into operation. As we have seen, this is also the
view of all other systems of jurisprudence, Reference has already been
made to the views expressed by the Italian Constitutional Court. An
exactly similar view has been taken by the Federal Tribunal of Swit-
zerland, Thus, the Tribunal has held that having regard to Article
2 of the transitional provisions of the Constitution (which corres-
ponds to Article 13 (1) of the Indian Constitution), the provisions
of all cantonal laws which are in conflict not only with the Federal
Constitution but also with the decisions of the Federal Court pro-
nounced in conformity with the principles of the Federal Constitution
must be deemed to have been deprived of all legal effect as soon as.
the Constitution came into force (Ametes de Tribunal Fidéral, XV,
No. 27. See also the decision of the Federal Assembly of the 4th
September, 1875). Similarly in a case where the question was raised
with regard to the effect of Article 54 of the Federal Gonstitution it
was categorically laid down by the Federal Council that Article 54
came into force on the 29th May, 1874, i.e. the date of the commence-
ment of the Constitution and on and from that date the various pro-
visions of that Article became exclusively and uniformly applicable
within the territories of Switzerland as well as outside the territories
in respect of Swiss citizens, They also clearly laid down that the
provisions of cantonal constitutions and laws which were contrary to
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the Federal Constitution became null and void on and from the 29th
of May by virtue of Article 2 of the transitional provisions of the
Federal Constitution. If this be the correct interpretation, then the
decision of the Supreme Court in Keshavan Madhava Menon's case has
no logical or legal foundation.

Secondly, even if we accept the interpretation placed upon the
decision in Keshavan Madhava Menon's case by Das, J. and disregard the
arguments which were advanced by the judges in support of that de-
cision, the fact remains that the actual decision in Keshavan Madhava
Menon's ‘case violates the basic principles of criminal jurisprudence
adopted by all legal systems. In that case it was held by the majority
of the Supreme Court that criminal proceedings could be continued
under the Constitution against a person who had infringed the pro-
visions of an Act which had become void on account of inconsistency
with the Constitution; in other words, it means that a person could
be convicted for an offence under an Act which had ceased to be valid,
This decision, therefore, contravenes one of the two fundamental
principles of criminal law, The first is: nullum crimen stn¢ lege, This has
been incorporated in Article 20(1) of the Indian Constitution which
reads as follows: “No person shall be convicted of any offence except
for violation of a law in force at the time of the commission of the act
charged as an offence, nor be subjected to a penalty greater than that
which might have been inflicted under the law in force at the time
of the commission of the offence,” The second principle is a corollary
of this rule: nulla poena sine lege, i.e. no person can be convicted
except under a valid and subsisting law. These two rules derived
from Roman Law are an int:gra[ part of every system of jurispru-
dence. The maxim nulla poema sine lege is also a basic principle of
English criminal jurisprudence. Thus, Hawkins in his Pleas of the
Crown observes that when a new law repeals the law creating an
affence, or substitutes a mitigated punishment, the offender cannot
be punished in respect of the former law. Crawford cites the case of
Clezeland, ete. Railway Co. v, Mumford, 197 N.E. 826, and observes as
follows: “There can be no legal conviction for an offence, unless
the act is contrary to law at the time it is committed; nor can there
be a judgement, unless the law is in force at the time of the indict-
ment and judgement.” The same rule underlics the decision in
R. . Swan, (1949), 4 Cox. C. C. 108 where it was held that if a statute
creating an offence is repealed a person cannot afterwards be charged
for an offence within it committed while it was in operation. The
game maxim of criminal jurisprudence underlies the rule that if a
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temporary Act has expired no proceedings can be taken upon it, and
it ceases to have any further effect. Craies thus states the rule: “Off-
ences committed against temporary Acts must be prosccuted and
punished before the Act expires, and as soon as the Act expires any
proceedings which are being taken against a person will ipsa facto
terminate."

The same rule has been universally adopted on the continent of
Europe. For instance, Article 2 of the Italian Penal Code expressly
provides that *no one shall be punished for an act which, according
to the law of the time when it was committed, did not constitute
an offence. Nor can he be punished for an act which, according to
subsequent law, does not constitute an offence.” The same view
has been held by French jurists and tribunals. Thus Garraud points
out that if before the promulgation of a new law there is a revocable
judgement, the condemnation must be quashed by the appellate
tribunal when the act has ceased to be an offence or the penalty
reduced where such is the provision of a subsequent statute.! (See
also the decision of the French Supreme Court, Cour de Cassation, dated
14th January, 1867. Sircy. 76. 1. 433) Similarly, Article 22 of the
German Penal Code provided that in case of amendment of the law
between the time of the commission of the offence and the date when
the judgement is delivered, the provision of the law most
favourable to the accused must be applied. Article 2 of the Penal
Code of Belgium reproduces Article 4 of the French Penal Code and
adds a similar provision in favour of the accused. To the same effect
is Article 7 of the Penal Code of Holland.

The point is made clear beyond doubt by a decision of the Swiss
Council of State in a case in which the facts were exactly similar to
those in Keshavan Madhava Menon's case. There the question was raised
as 1o whether a person whohad infringed a law which was contrary
to the Constitution of 1874 could be prosecuted and punished after
the Clonstitution had come into force. Article 2 of the transitory
provisions of the Swiss Constitution of 1784 reads as follows: “The
provisions of federal laws and of cantonal concordats, constitutions
or laws, which are contrary to this Constitution, cease to have cffect
by the adoption of the Constitution or the publication of the laws
for which it provides.” Tt will be noticed that the effect of this pro-
vision is analogous to that of Article 13 (1) of the Indian Constitution.

¥ Traitd h ovigue of pratigee 4 droit pemal francads, Vol. L, p. 327.
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In that case the petitioner was convicied by the Court of first
instance for an offence under Article 346 of the Penal Code of the
Canton of Freibourg on the 14th April, 1874, 1.c. before the Consti-
tution of 1874 came into force. This decision was upheld by the Court
of Cassation of the Canton on the 16th July, 1874, i.e. after the
Constitution had come into force on the 19th May, 1874. The peti-
tioner appealed against the decision to the Federal Council on the
ground that he had been convicted for the offence of sacrilege which
could not subsist having regard to Article 49 of the Federal Constitu-
tion of 1874. The Federal Council held that the judgement in the
case had not become final and definitive till after the Constitution
came into operation and, therefore, the principles of the Constitution
were in force at the time when the final judgement was pronounced.
It was, therefore, open to the Council to examine the case on its
merits. The Council, however, held that the matter did not relate
to freedom of religion and religious practice and there was, thercefore,
no contravention of Article 49 of the Constitution. This decision was,
on further appeal, reversed by the Federal Assembly. They held that
Article 346 of the Penal Code of Freibourg was inconsistent with
Article 49 of the Federal Constitution, and, therefore, the conviction
of the petitioner could not be upheld. Two important conelusions
may be drawn from this judgement. The first is that the provisions
of the Federal Constitution came into force with immediate effect
and all laws inconsistent with them became null and void. Secondly,
penal proceedings instituted before the coming into operation of
the Constitution could not be continued under a provision of a
law which had become void on account of its inconsistency, The
same principle of criminal jurisprudence is implicit in Article 2 of
the Spanish Penal Code. It has, therefore, been laid down by the
Supreme Court of Spain that “'by virtue of the principle of nulfum
enimen, nulla poena sine lege which underlies our positive legislation, , .
no act of omission can be punished, however anti-juridical it may
be, s0 long as it does not constitute a crime laid down by the legisla-
ture.” (Ficcal v, Samper, 130 Jurisprudencia Criminal, 694). Tt would,
therefore, be abundantly clear that the actual decision of the Suy-
preme Court in Keshavan Menon's case is diametrically opposed to the
basic principles of criminal jurisprudence accepted by all civilized
States.

To sum up. The wording of Article 13 (1) of the Indian Conati-
tution as well as the canons of interpretation accepted by all systems
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of jurisprudence inevitably lead us to the following conclusions. In
the first place, the Articles of the Constitution have no retrospective
effect in the absence of express provisions to the contrary or unless
such effect is atributable by necessary implication. Secondly, the
rule against retrospective operation applies only to cases of (a) final
and definitive judgements, (#) closed and completed transactions,
and (¢) vested rights and obligations. Further, in particular, the
rule does not apply to cases of procedural rights; nor is it applicable
to cases of criminal offences, because the State is not deemed to have
any vested rights in respect of criminal prosecution. Thirdly, the
provisions of the Constitution came into force with immediate effect
on the 26th January, 1950, apart from the provisions which began to
operate earlicr under the Article 394. Fourthly, subject to the rule
against retrospective operation, all laws in force at the time of the
commencement of the Constitution, which were inconsistent with
any of its provisions, became null and void with effect from the date
of the commencement of the Constitution. In other words, such laws
became unenforceable and no proceedings could be continued or
initiated for the purpose of enforcing any such laws.
Constitutional and Statutory Interpretation. Many judge-
ments of the Indian Gourts, particularly of the High Courts of the
States, indicate a marked tendency on their part to adopt too strict
and rigid an interpretation of the Constitution. It is true that under
Article 364, the interpretation of the Constitution is governed by the
General Clauses Act, 1897; and to this extent it may be contended
that the Constitution has been assimilated to the status of an Act of
Parliament, But the fundamental principles of interpretation are not
to be found in the General Clauses Act, 1897; and the Constitution
must, therefore, be interpreted in accordance with the generally
accepted canons of interpretation, particularly those of the common
law. It must be remembered in this connexion that the Indian
Constitution is not a statute but the sovereign act of the Constituent
Assembly, and is, therefore, entitled to claim greater sanctity than
an ordinary statute, and has an overriding effect in view of the fact
that it is an instrument of government established under the sovereign
authority of the Constituent Assembly. Thisis the rule which obtains
in almost all countries governed by written constitutions framed by a
Constituent Assembly. It is true that in interpreting the Constitu-
tions of Canada and Australia the rules of statutory interpretation
have primarily been adopted; but it must be remembered that both
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these Constitutions are statutes of the Parliament of Great Britain,
Lefroy, for instance, makes the following observation in respect of the
Canadian Constitution: “The British North America Act, although
upon it is established the Constitution of a vast Dominion, is, after all,
a statute and Courts of law must treat its provisions by the same
methods of construction and exposition which they apply to other
statutes, no matter how great the constitutional importance of questions:
which may be raised.” He, however, proceeds to add that **a liberal
construction must be given to it as a constitutional statute conferring
and distributing high and large powers of government, both as to
Canada and the Provinces™™ As regards that Australian Caonstitu-
tion, Quick and Garran point out that *the Constitution of the Com-
monwealth is enacted as an Act of the Imperial Parliament, and is
to be construed in accordance with the rules which regulate the
construction of these Acts.” They add, hiowever, that though an Act
of Parliament, the Australian Constitution is of a very special cha-
racter, since it is a constitutional charter for a great and self-govern-
ing people, “and it is of the most vital importance that it should
receive not a narrow and technical, but a broad and liberal cons-
truction.”™ The Judicial Committee of the Privy Council has also
emphasized the predominant characteristic of the Commonwealth
of Australia Act, 1900 and the British North America Act, 1867 asa
“constitutional charter”. Thus, for instance, Lord Sankey, L. Q.
made the following pertinent observation in the case of Ju re the
Regulation and Conirol of Aeronautics in Canada, (1932) A.C, 54; “Great
care must, therefore, be taken to consider each decision in the light
of the circumstances of the case in view of which it was pronounced,
cspecially in the interpretation of an Act such as the British North
America Act whichwas a great constitutional charter, and not to
allow general phrases to obscure the overriding object of the Act,
which was to establish a system of government upon essentially feder-
al principles."" The same view was taken by the Federal Court of
India in regard to the interpretation of the Government of India
Act, 1935, The rule was thus laid down by Gwyer, C.J.: “The rules
which apply to the interpretation of other statutes apply equally to
the interpretation of a constitutional enactment subject to this
reservation that their application is of necessity conditioned by the
subject matter itself. . . . The cardinal ruleof interpretation, however,

V Comada's Fodood Syatem, p. 17,
® The drntated Constitution of the Australion Consmenwesith, pp. 792.797.
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is that words should be read in their ordinary, natural and gram-
matical meaning subject to this rider that in construing words
in a constitutional enactment conferring legislative power the most
liberal construction should be put upon the words o that the same
may have effect in their widest amplitude.” (fr re Ceniral Provinces
& Berar Sales of Molor Spirit and Lubricants Taxation Act, 1938, A.LR.
1939, F.C. 1.) -

The position is a little different in the United States of America
where the Constitution is not a statute, and it has been held that the
Constitution “is intended for the benefit of the people, and must
receive a liberal construction, A Constitution is not to receive a tech-
nical construction, like a common law instrument or a statute. Itis
to be interpreted so as to carry out the great principles of government
and not to defeat them. ... In particular, constitutional provisions
designed to secure the liberty and other rights of the individual
should be construed liberally in favour of the citizen.”"* An eminent
American publicist has recently pointed out that “the method of free
decision” has today become dominant in the field of constitutional
law. The provisions of the Constitution, he observes, have a content
and a significance which vary from age to age, and it is the task of
the method of free decision to arrive at a solution which is perma-
nent, for the Constitution does not lay down rules of conduct for a
brief period only but “for an expanding future”.®

A similar but more liberal view has been taken on the continent of
Burope as well as in Latin American States. Thus, for instance,
Smend makes the following observation in regard to the Constitution
of Germany: “It is the specific significance of the Constitution, which
is applicable to a particular subject as well as to the totality of the
State and its processes of integration, that it not only authorizes but
also demands an interpretation which is elastic and amplifying
(extensive or evolutive: ergdnzende) which differs substantially from
juridical interpretations of other kinds.”' As regards the [talian
Constitution, the general view is that “the provisions of the Consti-
tution are not similar to mathematical formulac which find their
essence in their form but are linked together as living organic insti-
tutions and must be considered in the light of the complex and ever
new experience of national life; and their interpretation must not
be rigid and from a marrow vision so as to impede the natural

o Dlack Constitutional Lare, pp. 7778,
* Cardoso, Naturn ef}un‘irinﬁ'rmn. p 111,
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development of the life of the State.”* In the light of thess generally
accepted principles, the conclusion appears o be irresistible that the
courts in India have very often adopted too narrow and rigid an
interpretation in dealing with the provisions of the Constitution,

! Pierandrel, Llsepreieciont dells Coituzione, St & Divitto Costivusionale, p, 510,
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CHAPTER V

STRUCTURE OF THE INDIAN REPUBLIC

India: an Association of States. Lord Bryce describes the
United States of America as *a Commonwealth of commonwealths,
a Republic of republics, a State which, while one, is nevertheless
composed of other States even more essential to its existence than
it is to theiss.” This apt description is equally applicable to the
Republic of India. Under the first Article of the Constitution, as it
originally stood, India consisted of three different categories of States,
unequal in area, populition and material resources, The first cate-
gory comprised those States which were designated as Governor's
Provinces under the Government of India Act, 1935, and also in-
cluded the truncated Provinces of Assam, the Punjab and West
Bengal, portions of which were detached and assigned to Pakistan
under the Indian Independence Act of the British Parliament. To
the second category belonged the leading Indian States which were
formerly under a monarchical regime. These were of two types:
individual entities such as Hyderabad and Mysore which retained
their separate identity and constituted separate units of the Indian
Federation, and corporate entitics such as the Union of Rajasthan
which were formed by the amalgamation of several Indian States
which had separate existence before the commencement of the
Constitution. These two categories of States were federally united
to comstitute the Union of India. Therefore, they possessed the status
of federal units and exercised powers of sovercignty conferred on
them by the Constitution, independently of the Government of the
Union.

There was a third category of States which comprised the three
Chief Commissioner's Provinees of the Government of India Act,
1935 and a few Princely States, either as individual or as corporate
units. Although the Constitution included them under the category

o
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of States. they were not, in fact, constituent units of the Federation
in so far as they were under the direct control of the President of the
Union, and enjoyed only such powersas were conferred on them by
the Union Parliament; in other words, their position was analogous
to that of a province in a decentralized State, The territories of
India included the territories of these three categories of States as
well 23 the territories of the Andaman and the Nicobar Islands which
were also directly administered by the President of the Union.!

This position has been substantially modified by the States Re-
organization Act, 1956 and the Constitution (Seventh Amendment)
Act, 1956. In the first place, the territory of India comprising the
Part A and Part B States and some of the Parp € States hes been
redivided, mainly on a linguistic basis, and the number of consti-
tuent States has thus been considerably reduced. The Republic of
India now comprises fourteen constituent States and six Union
Territories. (See Appendix I1} Secondly, the distinction between
Part A and Part B States has disappeared. In consequence, the
special provisions relating to Part B States in Part VII ol the Consti-
tution has now been omitted. Other special provisions relating to
these States have also been repealed. For instance, Article 371 of
the Constitution, as it originally stood, provided that for a period of
ten years the government of the Part B States shall be under the
general control of the President and shall be liable to carry out his
particular directions. This provision is no longer aperative, For
the same reason Article 278 is not to be found in the Constitution.
‘This had provided that for a period of ten years from the commence-
ment of the Constitution, the Union Government may make special
financial arrangements with a Part B State. The office of Rajpra-
mukh corresponding to that of the Governor of a Part A Stite has
also ceased to exist. Thirdly, some of the Part O States like Ajmer,
Bhopal, Coorg and Cutch have been merged in the constituent
States, and the other States of this category have been converted into
Union Territories. The system ol administration which had pre-
viously obtained in these territories has also been modified by the
amendment ol Articles 239 and 240 of the Constitution,

Alteration of State Boundaries and Admission of New
States. There is one important point which should be naticed in
this connexion. Most federal constitutions expressly provide that no

# For a detalliel discussion of thie pre-Federation status of the Princely Stares seo the
prescat writer's The Jndiom States, Their Status, Rights sud Obligations, Chap. 1.
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constituent State shall be dismembered, or united with another or
deprived of any part of its térritory without the consent of its duly
constituted organs. Thus, the Swiss Constitution expressly guarantees
the territorial integrity of the Cantons. The Soviet Constitution also
lays down that the territories of the constituent Republics shall not
be altered without their consent, Under Article 4 of the Constitution
of the United: States of America no State can be “[brmed by the
junetion of two or more States or parts of States; without the consent
of the Legislatures of the States concerned as well as of Congress.™
Article 13 of the Argentine Constitution similarly requires the con-
sent of the Provinces concerned and approval of the Federal Legis-
lature. The Commonwealth of Australia Act, 1900 provides a double
safeguard i such cases: the consent of the Legislature of the State
concerned and the approval of the majority of the electors of the
State voting upan the question. Article 45 of the Mexican Consti-
tution is more definitive. It guarantees the existing boundaries of
the constituent States provided that no disputes arise with regard to
them, in which case the Federal Congress is authorized to settle the
disputes. Article 75, however, enables the Federal Congress to create
a new State out of an existing State but lays down two specific con-
ditions: approval by a two-thirds majority of the members present
and voting of each House of the Congress and ratification by a
majority of the Legislatures of the States. Inall these cases it will be
seen that the alteration of the boundaries of a constituent State
requires at least the consent of its legislature; and the provision
has been embodied in the constitution not only to guarantee the
continued existence of the units but also to emphasize the federal
character.

The Indian Constitution has, however, adopted a different rule.
Under Article 3 of the Constitution, the Union Parliament may by
lase (a) form a new State by separation of territory from any State
or by uniting two or more States or parts of States or by uniting any
territory to o part of any State; or (b) increase or diminish the area
of any State; or (¢) alier the boundaries or the name of any State.
The only condition which the Constitution lays down is that a Bill
dealing with this matter cannot be introduced in the Union Parlia-
ment except on the recommendation of the President, and unless the
views of the Legislature of the State concerned have been ascertained
by the President. It has also been laid down thatalaw enacted under
this provision shall not be deemed to be an amendment of the
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Constitution. Itis true that this provision hasbeen borrowed from the
Government of India Act, 1935; nevertlieless it constitutes a de-
parture from the generally accepted rule of federal constitutions.
The only precedents in support of the provision are to be found in
thie now defunct Austrian Constitution of 1920 and the Weimar
Constitution of Germany; but these two eonstitutions were marked
by extreme centralism and contained many anti-federal features,
There was also an apparent case of departure in the United States
of America. This happened when the State of West Virginia was
formed out of the territory belonging to Virginia but without the
consent of its legislature, This was, however, justified by the Federal
Governmenton the ground that the State of Virginia was in rebellion
and its legislature, being unlawful, could not be consulted in regard
to the formation of the new State, and therefore, the consent of the
Government and Legislature of West Virginia, which had conti-
nued to remain loyal to the United States, was sufficient for the
purpose of complying with the provisions of the Constitution.
Article2of the Indian Constitution expressly provides that the Union
Parliament “may by law admit into the Union, or establish, newStates
on such terms and conditions as it thinks fil.”” Two points should be
noted in this connexion. In the first place, this provision is appli-
cable only in the case of acquisition of new territories. The power to
create or establish new States out of the existing territories is dealt
with in Article 3 of the Constitution. The same differentiation is to be
found in Clauses T and 11T of Article 73 of the Mexican Constitution,
Secondly, the provision confers two specific powers: the power to
admit new States and the power to establish new States. The first
may be exercised when an existing foreign State wishes to accede to
the Indian Federation and the Union Parliament agrees to admitit as
a new constituent State. Thus, for instance, if Portugal agrees to
the cession of Goa to the Indian Union, then the State of Goa could
be admitted to the Indian Union by virtue of this power vested in the
Union Parliament. This does not, however, apply where the Indian
Republic acquires a portion of a foreign State. In such a case the
question of admitting & new State does not arise, but under this
provision the Indian Parliament has the authority to establish 3 new
State consisting of these newly acquired territories. '
It should also be noticed that when the Union Parliament
admits or establishes a new State, it is open 1o the Parliament
impose such terms and conditions as it thinks fit. This provision of
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the Indian Constitution closely follows Section 121 of the Australian
Commonwealth Act which similarly authorizes the Commonwealth
Parliament to make or impose such terms and conditionsas it thinks
fit. On the other hand, there is no such provision in the Constitu-
tion of the United States or in those of Argenting and Mexico, 1t
has been said that in the United States when a new State is admitted,
“it is.50 admitted with all the powers of sovereignty and jurisdiction
which pertain to the original States, and it enters on a footing of
entire and perfect equality with the existing States, Such powers and
rights cannot constitutionally be withheld or impaired by any condi-
tions, compacts, or stipulations embraced in the enabling Act under
which the new Stateis formed unless they would be valid and effectual
if the subject of congressional legislation after the admission of the
State."” (Black, op. cit,, at p, 263). 1t is submitted that this principle
cannot be invoked in interpreting Article 2 of the Indian Constitu-
tion since that Article specifically confers plenary power on the
Union Parlinment to impose conditions on the admission or establish-
ment of new States. It has been argued that the provisions of the
Constitution applicable to States will be equally applicable to the
new State and it will be governed in the same way.! This argument
does not, however, appear to be tenable in view of the clear and
express terms of Article 2 of the Constitution.

Acquisition and Cession of Territory. There is no provision
in the Indian Constitution dealing expressly with the question of
acquisition and cession of territories. Sub-clause (¢) of Clause (3)
of Article 1 of the Constitution does, however, impliedly recognize
the authority of the Republic to acquire new territories in so far as
it provides that the territory of India shall, interalia, comprise “such
other territorics as may be acquired.” The power to acquire terri-
tories, whether by conquest or cession or otherwise, is an inherent
attribute of the sovereignty of a State, and it is not necessary that
there should be an express provision in the constitution for the
purpose. The question ol acquisition of territories after the commenice-
ment of the Indian Constitution has only arisen with regard 1o the
transfer of French territories in India. This was effected by the
conclusion of treaties between France and the Republic of India, as,
for example, the Treaty of Cession of Chandernagore.

The cession of territory is also an auribute of sovereignty and there
is no provision in the Indian Constitution regarding this matter,

¢ Basu, Commentory on the Gonstitution of India, Vol 1, at p. 55
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However, under Entry 14 of the Union List, the Parliament of the
Republic has plenary power to legislate in respect of entering into
treaties and the implementing of such treaties and agreements. It
would, thercfore, follow that if the Republic were to agree to the
surrender of a part of its territory to another State, it could only be
effected by the conclusion of an agreement approved by the Union
Parliament. The question of obtaining the approval of the State
concerned would not arise as, unlike other constitutions, the Indian
Constitution does not require the consent of the Legislature of a
State to the alteration of its boundaries. Further, there isno general
rule of international law that the consent of the population directly
interested is essential to the validity of a cession of territory.! Noris
any such rule to be found in any constitutional provision. It should
also be borne in mind that under Article 253 the Union Parliament
has power to make any law for the whole or any part of the territory
of India for implementing any treaty, agreement or convention with
any other country. It would, therefore, follow that once a cession of
territory has been approved by the Union Parliament, the law
embodying this approval would be binding on all States, and the
question of the consent of the Legislature or the electors of the State
concerned would not arise. An interesting instance is furnished by
the treaty concluded between the Republic of India and the State
of Bhutan which, inter alia, provided for the transfer of a small area
forming part of the constituent State of Assam. This was effccted by
an Act of the Union Parliament implementing the provision of the
treaty.” The question of a plebiscite or of the consent of the State
Government did not arise,

The Processes of Federalization. The structural organization
outlined above has come into existence through three different
constitutional processes. The first was the process of division. The
unitary State of British India became a federal State under the Govern-
ment of India Act, 1935, and the Provinces of British India thereby
acquired the status of the units of 4 federation which they have
retained under the Constitution. This process of a unitary State
splitting up into several States to form a federal union has many
historical precedents; as, for instance, in Sovict Russia, Argentina
and Mexico. The second constitutional process was one of accession

v Hackwosth, Digert of Intérpational Law, Vol 1., at p. 423,
# The Amam {Alteration of Boundaries] Act, 1951,
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and unification and was carried out in two different stages. In the
first stage all Princely States with the exception of Hyderabad and
Kashmir exccuted instruments of accession surrendering specified
powers of sovereignty to the Government of India and thus entered
into a federal arrangement with the Dominion of India which came
into existence onthe 15th August, 1947. Then came the second stage
of the constitutional process. Some of these States were clasely asso-
ciated by reason of their historical and cultural affinity and geogra-
phical proximity; these were grouped together under covenants
executed by their Rulers to form Unions of States which ultimately
became separate units of the Indian Federation. Others were attach-
ed to the States which were formerly known as Provinces, by virtue
of the powers vested in the Government of India under their instru-
ments of accession, Still others were allowed to retain their separate
identity, primarily because of their geographical isolation, while
surrendering their powers ol sovereignty to the Government of India,
and were classed as Part O States under the Constitution, The States
of Hyderabad, Kashmir and Mysore, although belonging to the
category of Princely States, stood on a different footing. All of them
were separate units of the Federation. There was, however, a point
of striking difference between Hyderabad and Mysore, on the one
hand, and Kashmir, on the other, The relationship between Hydera-
bad and Mysore and the Dominion of Tndia was founded upon the
instruments of accession executed by them, but this contractual basis
was merged in the Constitution. The relations between the Indian
Union and the State of Jammu and Kashmir are, however, still
governed by the instrument of accession, and the Constitution of
India applies to the State of Jammu and Kashmir not proprio vigore
but by virtue of the instrument of accession and subject to its terms
and conditions. The third was the process of dismemberment and
amalgamation:. This was carried out under the provisions of the
States Reorganisation Act, 1956, Thus, the State of Hyderabad has
been dismembered and its territories distributed between the States
of Andhra Pradesh, Bombay and Mysore to which the State of Coorg
has also been attached. The States of Saurashtma and Kutch have
been merged in the State of Bombay. Similarly the State of Madhya
Pradesh has absorbed the States of Madhya Bharat and Bhopal. The
Patiala and East Punjab States Union has been amalgamated with the
State of Punjab. The State of Rajasthan has been enlarged by the
addition of the territories of the State of Ajmer. All these processes,
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it is evident, have led to the clarification and simplification of the
structure of the Republic.

Organization of the Union Goverament, The foregoing dis-
cussion makes it quite clear that the Indian Republic is not only a
State but also an association of States. Hence arises one of the
striking features of its organization: the duality of the machinery of
governance. There is, in the first place, the Union Government em-
bracing the executive, legislative and judicial branches, l‘tmnﬂ-hau."ﬂ
on the doctrine of separation of powers, The exceutive authority of
the Union is vested in the President, with a Council of Ministers to
aid and advise him in the exercise of his authority, The Council of
Ministers is headed by the Prime Minister who is appointed by the
President, and the other Ministers are appointed by the President on
the advice of the Prime Minister. The Ministershold office during the
pleasure of the President, but arve also collectively responsible to the
Lower House of the Union Parliament. It is also provided that no
Minister can retain his office for a period of more thansix consecutive
months unless he is a member of either House of Parliament.

The legislative authority of the Union Government is vested in the
Union Parliament which consists of the President and two Houses
known as the Council of States and the House of the People: The
Council of States, which is intended to represent the constituent units
of the Indian Republic, consists of not more than 238 representatives
of the States and of the Union territories and twelve other members
nominated by the President in accordance with the provisions of the
Constitution,' It should be pointed out that the representation of
the constituent units in the Council of States is not on a basis of
equality, as in other federal constitutions, but depends on the size and
population of the units.

The method of election to the Council of States nuay also be differ-
entiated from the systems adopted in other federal constitutions.
Generally speaking, there are three distinet systems in regard to the
composition of the Second Chamber of Federal Parliaments, The
first is modelled on the scheme found in Confederations of States
where the Second Chamber is of the nature of a di plomatic convention,
each member State being represented by members of its Government
or by delegates acting under specific mandatory instructions of the

1 Article B0 of the Constivution, s amended by Section 3 of

the Constitution (Seventh
Amendment) Act, 1936, Only 220 seats Bave so far been alloeated
and Union territosicn under Scction 3.(2) of the Acs, allocated smongs the Siates
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Government. This was the system adopted in the German
Constitution of 1867 in respect of the Bundesral. The same procedure
hias been [ollowed in the latest Constitution of Western Germany.
Under the second system, the representatives of the member States
arc clected by one of their superior organs, more often by the
legislatures, for a definite period without being subject to recall or to
any mandatory instructions from the Government. Thus, under the
Constitution of Austria, the representatives of the constituent units
in the Federal Council are elected by the State Legislatures on the
bhasis of proportional representation. According to the third system,
the representatives of the States in the Upper House are directly
elected by the people of each of the units for a specified term ol years,
as is the case in Australia. The same rule has been adopted in Article
47 of the Constitution of Argentina which reads as follows: *The
Senate shall be composed of two Senators from each Province and
two from the capital, elected directly by the people.’” The Indian
Constitution has adopted the second system and thus given due re-
cognition to the principle that in a federal constitution the Upper
House isintended to represent the constituent States as such and not
their people. Under Clause (4) of Article 80 of the Constitution, the
representatives of the States in the Upper House of the Central Legis-
lature are elected by the clected members of the Legislative Assem-
blies of the States in accordance with the system of proportienal re-
presentation by means of the single transferable vote, while Clause (35)
lays down that the representatives of the Union territories shall be
chosen in such manner as the Union Parliament may by law prescribe.
On the other hand, the Constitution has not accepted another rule
of federal constitutions that there must be equality of representation
in the Upper House of the Federal Legislature.

Every federation has a bicameral legislature ! one House represents
the member States as such; because a federation is an organic asso-
ciation of States; and the other represents the people of the federation
and recognizes the fact that afederal State is also a constitutional unity,
The Indian Constitution presents no exception to this general rule. It
not only provides for a Council of States but also establishes a House
of the People which consists of five hundred members chosen by direct
election from territorial constituencies in the States and not more
than twenty members to represent the Union territories, chosen in
such manner as the Union Parliament may by law provide.! The

I Scotion 4, the Comstitution (Seventh Amendment) Act, 1956,
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Constitution also provides that there shall be allotted to each State a
number of seats in the House of the People in such manner that the
ratio between that number and the population of the State is, so far
as practicable, the same for all States; and that each State shall be
divided into territorial constituencies in such manner that the ratio
between the population of each constituency and the number of seats
allotied to it is, so far as practicable, the same throughout the State.
Further, Section 43 of the States Reorganisation Act, 1956 requires
the Central Government to constitute & Commission 1o be called the
Delimitation Commission: consisting of the Chief Election Commis-
sioner and two other memberseach of whom shall be a person who is,
or has been, a Judge of the Supreme Court or of a High Court. Sec-
tion 44 of the Act prescribes the following duties of the Commission:
(4} to determine on the basis of the population figures the number
of seats; if any, to be reserved for the Scheduled Castes and Scheduled
Tribes in the House of the People and in the Legislative Assembly of
the States concerned; (5) to determine the parliamentary and assemb-
ly constituencics into which each new State shall be divided: (¢) the
extent of, and the number of seats to be allotted to each such
constituency, and (d) the number of seats, if any, to be reserved for
the Scheduled Castes and the Scheduled Tribes of the State in each
such constituency.

The judicial power of the Indian Union is vested in a Supreme
Court, which consists of a Chief Justice and not maore than seven
other judges unless the Parliament by law prescribes a larger number,
Every judge of the Supreme Court is appointed by the President by
warrant under his hand and seal after consultation with such of the
J®ges of the Supreme Court and of the High Courts in the States as
he may deem necessary. A judge of the Supreme Court holds office
until heattainsthe age of sixty-fiveyearsand cannot be removed from
his office except by an order of the President passed after an address
by each House of the Union Parliament. A person is not qualified for
appomtment as a judge of the Supreme Court unless he is a citizen
of India and () has been for at least five years a Judge of a High
Court; or (#) has been for at least ten years an advocate of a High
Court; or (¢} is, in the opinion of the President, a distinguished jurist.

The Supreme Court has ariginal jurisdiction in any dispute (4)
between the Unionand one or more States, or (#) between the Union
and any State or States on one side and one or more States on the
other, or (¢) between two or more States in 5o far as these disputes
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involve any question on which the existence orextent of a legal right
depends, Under Article 32 the Court also enjoys original jurisdiction
in respect of proceedings for the enforcement of the fundamental
rights conferred by the Constitution. Besides, the Supreme Court is
the highest appellate tribunal as well asthe highest authority for the
interpretation of the Constitution and the determination of the vali-
dity of any Union or State law.

The Apparatus of Government in the States. The foregoing
description of the machinery of the Union Government does not,
however, complete the picture of the Indian Republic. There is; in
the second place, an equally claborate apparatus of government in
all the constituent States covering the three divisions of sovereign
power—the executive, legislative and judicial. The executive author-
ity in the States is vested in the Governor, who is appointed by the
President of the Union, and holds office for a period of five years but
during the pleasure of the President: a remarkable index of central-
ism which is not generally found in a federal constitution. There isa
Council of Ministers with the Chief Minister at the head to aid and
advise the Governor in the exercise of his functions, except in so far
as he is required by the Constitution to exercise any function in his
discretion. The Chiel Minister is appointed by the Governor and the
other Ministers are appointed on the advice of the Chief Minister.
All Ministers hold office during the pleasure of the Governor, and
are also collectively responsible to the Legislative Assembly of the
State. The position of the State of Jammu and Kashmir is, however,
different, since its constitutional relationship with the Indian Union
is governed by the instrument of accession. The internal government
of the State is not, therefore, regulated by the Indian Constitution
but by the constitution framed by its Constitnent Assembily.

Detailed provisions have also been made in the Constitution re-
garding the organization of the legislative authority of the constituent
States. Article 168 provides that for every State there shall be a
Legislature which shall consist of the Governor and two Houses in
the Statesof Bilar, Bombay, Mysore, Punjab, Uttar Pradesh and West
Bengal and one House in all other States. Where there are two
Houses of the Legisluture of a State, one is known as the Legislative
Council and the other as the Legislative Assembly, and where there
is only one Houseit is designated as the Legislative Asembly. Under
Article 170 of the Constitution; as amended by Section 9 of the Con-
stitution (Seventh Amendment) Act, 1956, the Legislative Assembly
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shall consist of not more than five hundred, and not less than sixty,
members chosen by direct election from territorial constituencies in
the State. The Article Further provides that each State shall be
divided into territorial constituencies in such manner that the ratio
between the population of cach constituencyand the number of scats
allotted to it shall, so far as practicable, be the same throughout the
State, Clause (1) of Article 171 lays down that the total number of
members of the Legislative Council of & State shall not exceed one-
third of the total number of members in the Legislative Assembly of
that State. For the purposes of election to the Legislative Council of
a State, the Constitution creates three special constituencies: local
government constituency such as municipalities and district boards,
graduates’ constituency and teachers’ constituency. In addition,
a specified number of members is elected by the Legislative Assembly
from amongst persons who are not members of the Assembly. Sec-
tion 10 of the Representation of the Peoples Act, 1930 prescribes the
allocation amongst these constituencies of the seats in the Legislative
Councils of the States having such Councils,

An important and interesting change in the organization of the
States has been introduced by the States Reorganisation Act, 1956,
The Statute creates a kind of intermediate federation between the
constituent units and the central organization of the Republic. Sec-
tion 14 of the Act divides the entire territory of the Republic into five
zones and establishes a Zonal Council for each zone. Each Zonal
Gouncil consists of a Union Member nominated by the President,
the Chief Minister and two other Ministers of cach of the States in-
cluded in the zone, and not more than two members from each Union
territory included in the zone. Each Zonal Gouncil is an advisory
body and may discuss any matter in which some or all of the States
represented in that Council or the Union and one or more of the
States have a common interest, In particular, a Zonal Council may
discuss and make recommendations with regard to (@) any malter
of common interest in the field of economic and social planning; and
(#) any matter concerning border disputes, linguistic minorities or
inter-State transport. It is the function of a Zonal Council to advise
the Central Government and the Government of each State concern-
ed as to the action to be taken on any matter of commaon interest.

There are also elaborate provisions regarding the judicial organ-
ization of the constituent units, Thus, the Constitution establishes a
High Court for cach State, Every High Court consists of a Chief
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Justice and such other judges as the President may from time to time
deem it necessary to appoint. Every judge of 2 High Courtis appoint-
ed by the President after consultation with the Chief Justice of Indlia,
the Governor of the State, and, in the case of appointment of a puisne
Judge, the Chiel Justice of the High Court. A judge of a High Court
holds office until he attains the age of sixty-five ycars and can only be
removed from his office by the President after an address by each
House of Parliament. A person is not qualified to be a judge of &
High Court unless he is a citizen of India and has cither held for at
least ten years a judicial office in the territory of India or for at least
ten years been an advocate of a High Court in a State,

Apart from its ordinary jurisdiction, both appellate and original,
every High Court has power, thronghout the territories in relation to
which it exercises jurisdiction, to issue to any person or authonty,
including in appropriate cases any Government, within those terri-
taries directions, orders or writs, including writs in the nature of
haheas corpus, mandamits, prohibition, guoe warrante and eerliorari, orany
of them for the enforcement of any fundamental right and for any
other purpose. Further, every High Court has superintendence over
all courts and tribunals throughout the territories in relation to which
it exercises jurisdiction. This power does not, however, extend to any
court or tribunal constituted under any law relating to the Armed
Forces of the Republic.

Organization of the Union Territories. Article 239 of the
Canstitution, as amended by Section 17 of the Constitution (Seventh
Amendment) Act, 1956, provides that every Union territory shall be
administered by the President acting, to such extent as he thinks fit,
through an administrator to be appointed by him with such desig-
nation as he may specify, The President is also authorized to appoint
the Governor of a State as the administrator of an adjoining Union
territory, and where a Governor is so appointed, he exercises his
functions as administrator of the territory independently of the Coun-
cil of Ministers. These provisions are, however, subject to such laws
as may [rom time to time be enacted by the Union Parliament.

Article 240) of the Constitution had authorized the Union Parlia-
ment to create or continue for any Union territory any local legis-
lature or any council of advisers or ministers. This provision was
deleted by the Constitution (Seventh Amendment) Act, 1956. Ttwould,
therefore, appear that the legislative authority in respect of any
Union tesritory is now exclusively vested in the Union Parliament.
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Section 3 of the Territorial Council Act, 1956 has, however,
provided for the creation of a Territorial Council for each Union
territory consisting of forty-one members in the case of Himachal
Pradesh and thirty in the cases of Manipur and Tripura, chosen by
direct election on the basis of adult suffrage and not mare than two
members nominated by the Central Government. The powers and
functions assigned to a Territorial Council are, however, of an ex-
tremely limited character. Further, the Territorial Council of a
Union territory is subject to the authority of the administrator who has
statutory power to suspend the execution of any resolution or order
of the Territorial Council if in his opinion the resolution or order is
in excess of powers or is likely to lead to a breach of the peace, or to
cause annoyance or injury to the public or to any class of persons.
The Central Government has also power to supersede a Territorial
Council if it is satisfied that it is not competent to perform its duties
or abuses its powers.

As regards judicial organization of the Union territories, Article
241 of the Constitution authorizes the Union Parliament to constitute
a High Court for a Union territory or to declare any Court in any
such territory to be a High Court for all or any of the purposes of the
Constitution. Further, under Article 231 of the Constitution, as
amended by Section 16 of the Constitution (Seventh Amendment)
Act, 1956, the Union Parliament has power to establish a common
High Court for two or more Stites and & Union territory,

India: a Multi-Communal and Multi-Lingual State. Three
outstanding features of the structural organization of the Indian
Republic emerge from the foregoing discussion. In the first place,
as we have already seen, the Indian Union is a constitutional unity
and its powers extend throughout the territories of the Bepublic, It
has, therefore, a juristic personality and exclusively enjovs inter-
nationzl competence, One natural consequence of this feafure is
that there is one nationality throughout the Union. Unlike Switzer-
land and the Soviet Union, the Indian Republic is not a pluri-nation-
al State. The Swiss Confederation, as is well known, has at |east
four cultural nationalities, and the Soviet Union comprises several
communities with political and cultural differences, In the Indian
Republic, on the other hand, there has never been any duestion of
political or cultural nationalities in spite of differences in religion,
language and customs, On the contrary, a feeling of national unity
has slowly grown up during a century or more of the British regime,



Structure of the Indian Republic 123

and political independence has strengthened this sentiment of basic
unity. The Republic does, however, contain many religious and
ethnic communities. The Constitution has attempted to remove, as
far as possible, these communal differences by dispensing with the
svstem of separate electorates which had previously obtained in Bri-
tish India, but it does make special provisions, although of a limited
character, for such communities as the Scheduled Castes, the Sche-
duled Tribes and the Anglo-Indian community. For instance, the
Fifth Schedunle lays down specific and exceptional provisions for the
administration and control of Scheduled Arcas and Scheduled Tribes
in any State other than Assam where the provisions of the Sixth
Schedule operate for the administration of the Tribal Areas. Apart
from these racial and cultural minorities, the population of India still
contains over thirty million Mohammedans, although the dismem-
berment of Tndia under the Indian Independence Act, 1947, was
based on the ground that the Mohammedan population of India
should be allowed to form the new State of Pakistan.

The Constitution also makes detailed provisions for linguistic
differences. It expressly prescribes that Hindi shall be the official
language of the Republic, but iv also provides that for a period of
fifteen years the English language shall continue to be used for the
official purposes of the Republic, This provision is, however, subject
to two important qualifications, In the first place, the President may
during the period of fifteen years authorize the use of Hindi in addi-
tion to the English language. Secondly, even after the period of
fificen years, the Union Parliament may by law provide for the use
of the English language. In addition, the Constitution recognizes as
many as fourteen languages as regional languages, and authorizes the
Legislatare of & constituent State to adopt any one or more of the
languages in use in the State for all or any of the official purposes of
the State. The influence of linguistic differences in the Republic is
¢learly evident in the provisions of the States Reorganisation Act,
1956 and in the creation of such new States as that of Andhra.

Is India “an Indestractible Union”? [thasalready been point-
ed out that the sccond feature of the constitutional organization of the
Indian Republic is that it is notonly a State but also an organic asso-
ciation of States. To use Laband's words, these States possess powers
aof sovereignty in their own rights and conserve their status of States
outside the sphere of subordination to the Federation,! The most

3 Laband, Des Staataeckt des Deutschm Reiches, Vol, Ly p. 102 et soqe
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important question which arises in this connexion is whether this
organic association is an indissoluble union of its companent parts or
whether the States possess the right to secede from the federation.
Generally speaking, all federal States are deemed 10 be permanent
and indissoluble. Almost all leading jurists like Jellinek and Kelsen
deny the existence of jus secessionis. The provisions of federal consti-
tutions are generally to the same effect. Thus, for instance, the pre-
amble to the Commonwealth of Australia Act, 1900, speaks of “an
indissoluble federal Commonwealth’. Article 1 of the Constitution
of Brazil describes the United States of Brazil as “a perpetual and in-
dissoluble Union™, There is no express declaration of this kind in the
Constitution of the United States, and it was, therefore, argueil that
the American States possess the right to secede from the Federation.
It was contended that the American Union was merely 4 compact
among States which had the right to resist any breach of the compact
and to disolve the Union in the event of such a breach. This was,
for instance, the attitude of the State of South Carolina when it
adopted an ordinance of secession in 1860, The ordinance was follow-
ed by a declaration of independonce which alleged that the Union
was dissolved and that South Garolina had resumed her position as a
free, sovercign and independent State. The controversy was not,
however, finally settled until after the Civil War when the doctrine of
secession was definitely negatived by the Supreme Court in the lead-
ing case of Texas v. White (7 Wall. 700). In that case the fjuestion
was raised as to whether the State of Texas could cease to be a State
of the Union by enacting an ordinance of sccession. The Court em-
phatically answered the question in the negative: “The Constitution
in all its provisions looks to an indestructible Union camposed of
indestructible States. When, therefore, Texas became one of the
United States she entered into anindissoluble relation. . ., Considered,
therelore, as transactions under the Constitution the ordinance of
secession adopted by the Convention and ratificd by a majority of the
citizens of Texas was absolately null and without operation in law, s
The State did not cease to be a State nor her citizens to be citizens of
the Umon."

It should, however, be pointed out that in all these cases the in-
dissoluble character of the federation may be modified in accordanee
with the procedure prescribed for amendment to the constitytion,
and this is implicdly accepted in the judgement of the Supreme
Court. The Constitution of Venezuela goes further and attempts to
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prescribe a limitation on the amending power by declaring that the
Constitution shall always be of a federal and republican character.
On the other hand, the Soviet Constitution of 1936 presents a totally
different picture. It recognizes in explicit terms the right of the con-
stituent republics to seoede from the Soviet Union. It is true that
certain Soviet jurists like Malitski affirm that the Article in question
is purely a theoretical formula and does not confer any right suscep-
tible of being effectively exercised. Other commentators like Tou-
roubiner, however, contend that the right of seccssion conferred on
the Union Republics is “perfectly real” and has been exercised in
the past and will continue to be exercised in the future. This view
appears to be in conformity with facts, since in recent years the con-
trol of the Union over the Republics of the Ukraine and Byelorusssia
has been relaxed, and they have been allowed to exercise powers of
external sovereignty.’ It should, however, be remembered that in
Soviet Russia there is considerable divergence between constitutional
practice and the text of the Constitution. The Union of Burma also
provides an exception to the gencral rule that a federal State is per-
manent and indissoluble. The Burmese Constitution confers on the
Shan State and the Karenni State, two of its constituent units, the
right to secede, but the right is not to be exercised during the first ten
years.

The Indian Constitution does not contain any provision declaring
that the Union is indissoluble and indestructible; nor is there any
recognition, either implied or explicit, of the right of the constituent
States to sccede from the Union, the only exception being the State
of Jammu and Kashmir whose relation with the Indian Union is
governed by an instrament of accession. It would, therefore, appear
that the Indian Republic is an “indestructible union”; but it cannot
be said that it is an indestructible union of indestructible States inas-
mitch as the territorial integrity of the constituent States can be
abrogated under the powers conferred on the Union Parlizsment
under Article 8 of the Constitution. It may, therefore, be argued
that while the States of the Indian Republic have no right to secede,
and, therefore, the constitutional unity of the Indian Republic cannot
legally be dissolved ; nevertheless by virtue of the power vested in it
under the Constitution, the Union Parliament may alter the federal
character of the State, It should also be added that, as in other

P Yamell, La conutibiation de anion. ibse o publiques secialistes ssivtiques, p, 58 ot weq,
9
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federal constitutions, the unity of the Indian Republic may be affected
by the exercise of the amending power conferred by the Constitution.

India: a Decentralized Unitary State, As we have already
indicated, the third feature of the constitutional structure of the
Indian Republic is that it is partly a decentralized unitary State.
Acconding to the generally accepted meaning of the term, a decentral-
ized unitary State comprises cerfain territorial entities possessing
their own sphere of competence and exercising powers conferred on
them by the central authority but always subject to its control. Such
is, for example, the structure of the Italian Republic under the
Constitution of 1947 which provides for the creation of antonomous
regions.' A decentralized unitary State may also mean that only a
portion of the territory of the State has been converted into an
autonomous region, the rest remaining direetly under the central
authority. Thus, the Czechoslovak Republic, underits Constitution of
1948, is partly unitary and partly decentralized. The Indian
Republic, on the other hand, is partly federal and partly decentralized.
Its federal character is evidenced by the existence of federal units
designated as States. The Republic is also partly decentralized
because it includes the Union territories which are not federal units
and only possess such powers as are conferred on them by the Union
Parliament.

It may be argued that in essence there is no difference between
federal units and autonomous regions of a unitary State, Durand ®
for instance, contends that a federal State isnothing but a decentral-
ized umitary State in which the units possess exclusive competence
without being subject to the control of the central authority and
where the scheme of decentralization is established by the constitu-
tionand not by an ordinary law. According to Kelsen, the difference
between a federal State and a decentralized unitary State is purely
quantitative and not qualitative, for decentralization exists in both
cases but in different forms? Kunz also maintains the theary of
decentralization and contends that the distinction between a federal
State, which he describes as “*a false union of States”, and a decen-
tralized unitary State is purely relative and depends on the degree

1 Boe the focent Judgementof the Tallan Constitutional Court in Presidens
Cauncil of Ministers v. the Region of Siily. {1958) Giur, cot,, p. 972 wheee thos Gy 0
descrified the region as "the decentralized grgan. of the administration of the Stare™,

2 Lo ffats fEderany, p, 15 et voq. ;

3 Allgemring Staatsivhre, p. 170 et seq.
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of decentralization.! These theories, however, totally disregard the
positive rules of federal constitutions: Inthefirstplace, the difference
between federal States and decentralized unitary States isnot purely
quantitative, as Kelsen tries to make out. Construed in its strictly
constitutional sense, the term decentralization has a two-fold signi-
ficance. Firstly, it means that the totality of sovereign power of a
State is vested in its central organs. Secondly; it also implies that it
is the central organs which delegate a portion of their power to the
territorial entitics; in other words, whatever powers are enjoyed by
these units depend on a grant from the central government and may
be withdrawn or curtailed whenever the grantor considers it neces-
sary to do so. In the case of a federal State, however, there is no
delegation of power by the federal government to the constituent
units; the power which is vested in the unitsdoes not owe its origin to
a central grant, This means that the constitutional autonomy of the
member States of a federation cannot be abridged by the federal
government except to the extent authorized by the constitution.
Secondly, decentralizationimplies a hierarchy of authorities; it means
the delegation of power by a superior to aninferior authority. This,
however, is not the case in a federal State where the central autho-
rities and the constituent units are equal and co-ordinate within their
respective spheres of competence. Thirdly, decentralization is not
the same thing as division of power, for otherwise there would be no
distinction between a unitary State and a decentralized unitary
State, since even in a unitary State there is division of power between
the three different organs of the State. It would be clear from the
foregoing discussion that there is no basis for contending that a
federation is a decentralized unitary State,

1 Dir Sinstewerbindunges, p. 713,



CHAPTER VI

DISTRIBUTION OF LEGISLATIVE
POWER UNDER THE INDIAN
CONSTITUTION

Division of Power: the Essence of Federalism. It has already
been pointed out that the Indian Republic has a federal structure
and i, therefore, a State as well as a union of States. We have also
seen that a direct consequence of this organization is the co-existence
of two sets of government covering the same territory. It follows,
therefore, as a logical corollary that the totality of sovereign powers of
the Indian Republic is distributed between the Union Government
and the Governments of the component States, as in all other federal
constitutions. This is one of the salient features of a federal State, and
has been taken by Jellinck as the basis for his definition of federation.
He says: “A federal State is, therefore; a State in which the sovereign
State authority distributes by means of a Constitution the totality of
the functions exercisable within its sphere of control in such a manner
that it reserves for its own exercise only a certain quantum of them,
leaving, however, the residue to the non-sovercign member States
created by this constitutional grant of autonomous State power,
without any control in respect of the establishment of norms of regu-
lation as well as in respeet of the manner and method of the exercise
itself, as long as the constitutional limitations are observed.™™ It is
clear that this definition is only applicable to cases where a unitary
State his transformed itself into a federal State, for in such cases the
constituent units are undoubtedly the creation of the central govern-
ment. Itisnot, however, true of federal States which have come into
cxistence as the result of an agreement or convention concluded
amongst sovereign States, asin the case of the Soviet Union. Jellinek’s

v -Die Lehre ton den Stoalenvorbindingen, at p. 278;
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definition must, therefore, be regarded as unsatisfactory; neverthe-
less, it does emphasize one of the essential features of a federal State,
namely, the distribution of legislative competence between the cen-
tral government and the governments of the units. As the Supreme
Court of Argentina has aptly observed, the federal form of govern-
ment presupposes the co-existence of a central authority and diverse
local authorities which function within their respective spheres of
action without being subject to any control.!

Methods of Division of Legislative Power. [t is now necessary
to examine how the power of legislation is generally divided in a
federal State and compare it with the system which has been embodied
in the Indian Constitution. Generally speaking, the distribution of
legislative powers between a federation and its component units may
be effected in two different ways. In the first place, 4 federal con-
stitution may expressly and specifically enumerate the powers of the
federation and leave the remainder in the hands of the authorities of
the constituent States. This is known as the method of enumerated
powers. Thus, Article I of the Constitution of the United States of
America confers on the Federal Legislature the power to make laws
on certain defined and specified matters. Inaddition, it has the power
*“to make all laws which shall be necessary and proper for carrying
into execution the foregoing powers and all other powers vested by
this Constitution in the government of the United States,” Some of
the enumerated powers are exclusively vested in the Federal Legista-
ture, either expressly or by necessary implication. Others may be
concurrently exercised by the States in the absence of federal legisla-
tion. (Gibbons v. Ogden, 9 Wheat. 1.) On the other hand, Article 10 of
the Constitution provides that “the powers not delegated to the
United States by the Constitution, nor prohibited by it to the States,
are reserved to the States respectively or to the people.!’ It follows,
therefore, that residuary powers are vested in the States, and the
Legislature of a State is competent to enact any law in respect of any
subject unless-it is expressly or by necessary implication prohibited
under the provisions of the Constitution. No Act of a State Legisla-
ture can, therefore, be held wfra vires unless it is proved to be contrary
to the terms of the Constitution. Apart from this clear distinction
between the enumerated powers of the Congress and the residuary
powers of the State Legislatures, the Constitution alse prescribes

¢ Zavalia, Jurisprudencia de la Constitnsion Argenting, Vol. 1, at p. .
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limitations on the legislative authority of the Federal Government
and of the Governments of the States.

This method of enumerated powers has been incorporated in other
federal constitutions. For instance, *‘the scheme of the Australian
Constitution, like that of the Constitution of the United States, is to
confer certain definite and specified powers upon the Commonwealth,
and to l¢ave the residue of power in the hands of the States. This is
expressed in our Constitution by the language of Sections 51 and 52,
which confer the Federal power, and Section 107, which provides that
‘every power of the Parliament of a Colony which has becaome or
becomes a State, shall, unless it is by this Constitution exclusively
vested in the Parliament of the Commonwealth or withdrawn from
the Parliament of the State; continues as at the establishment of the
Commonwealth." ** (Per Griffith, C. J., in Deakin 0. Webb, 1 CL.R.,
at p. 603). Secondly, Section 51 of the Commonwealth Act, 1900
expressly provides that the Commonwealth Parliament shall have
power to make laws relating to “matters incidental to the execution
of any power vested by this Constitution in the Parliament or in
cither House thereof, or in the Government of the Commonwealth,
or in the Federal Judicature, or in any department or officer of the
Commonwealth.”" It will be noticed that this grant of power is ana-
logous to the doctrine of ancillary powers under the Constitution of
the United States. It has been observed that this **grant of power
carries with it the grant of all proper means not expressly prohibited
to effectuate the power itsell.” (Per Isaacs, J., in dustraliaan Boot Trade
Empleyees” Federation v. Whybraw, 11 C.L.R., at p. 338.) Thirdly, the
doctrine of concurrent powers, as enunciated under the Constitution
of the United States, also prevails under the Australian Constitution,
Thus, the States share with the Commonwealth the power to make
lawsin respect of all matters except those which are exclusively vested
by the Constitution in the Commonwealth Parliament and those
which have been specifically withdrawn from the States by the Consti-
tution. (Wynes, op, cit., p. 90).

The same four-fold rule is to be found in the Swiss Constitution,
In the first place, Articles 8, 19, 20, 22 10 81, 32 (4) (4) and (¢), B4,
36 to 42, and 64 to 70 enumerate specified and definite powers of the
Federal Legisiature. Secondly, although there is no eXpress provision
regarding ancillary powers, the rule has been evalved by judicial
interpretation and its application is as wide as under the Constitution
of the United States, Adopting what has been called the method of
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consequences (Verfahren des Konsequenz) it has been held that whatever
18 necessary for the execution of a purpose expressed ina constitutional
rule falls within the competence of the Federal Legislature.! Thus,
Article 54 of the Constitution, which places the right to marry under
the protection of the Federation, has been deemed to authorize the
Federal Legislature to make laws with respect to the conditions and
forms of marriage. Ithasalso been held that the power to make laws
in respect of a specified matter, although not expressly granted by the
Constitution, falls within the puryiew of the Federal Legislature ifit
is of the essence of the Federation.® Thirdly, the Constitution has
expressly vested residuary powers in the Cantons. Article 3 of the
Constitution provides that *‘the Cantons are sovereign so far as their
sovereignty is not limited by the Federal Constitution, and as such
they exercise all rights which are not delegated to the Federal author-
ity." Fourthly, there isa sphere of concurrent powers arising directly
under the Constitution. Some of these fall within the competence of
the Federal Legislature if it decides to enact any laws in regard to
them. There are others in respect of which the legislative power is
distributed between the Federation and the Cantons. Finally, there
is another class of subjects in respect of which the Federal Legislature
only exercises the powers of superintendence or inspection.

The position under the Argentine Constitution is slightly diffevent,
Article 67 of the Constitution enumerates the powers of the Federal
Legislature. Further, Clause 28 of the same Article confers ancillary
powers on the Federal Legislature, Ontheother hand, Article 104 con-
tainsa general provision preserving residuary powers for the Provinces.
In addition, Article 105 enumerates some of the specific powers of
the constituent units. This grant of power has been construed by the
Supreme Court of Argentina to mean that the Provinces “conserve
their absolute sovercignty in everything relating to those powers
which have not been delegated to the Nation, as Article 104 itself
recognizes. From this fundamental principle it may be deduced that
it pertains exclusively to the Provinces to enact laws and ordinances
of local taxation, police, hygiene and, in general, of all those matters
which they consider to be conducive to their well-being and prosper-
ity,” (Fallos 7, p. 373), This specific cnumeration of certain powers
of the legislatures of the constituent units is no doubt a departure
from the scheme of distribution embodied in the Constitution of the

! Giacomeitl, Dir Auddegung des sehureizerischen Bundesrerfusmng, pp. 7 et seq.
% Garcin-Pelayo, op. ar., p. 506.
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United States. There is also another important point of difference.
The Constitution expressly lays down in Article 108 that the Provin-
ces cammol excrcise the power delegated 1o the Federation. The
Article farther prescribes certain specific restrictions on the power of
the Provinces. This has been interpreted by the Supreme Court
to mean that the general restriction imposed by the Article is in oo
way abridged by the specific prohibitions. (Fallos 124, p. 379). It
would, therefore, appear that under the Constitution of Argentina
there is no ficld of concurrent powers, but the Court has held that
“itisunquestionable that the Provinees retain an authority concurrent
with the Congress” outside the sphere of exchuive competence as
expressly laid down in the Constitution and apart from express pro-
hibition on them. (Fallos 3, p. 131).

The Constitutions of Soviet Russia, Brazil and Mexico have merely
adopted the method of enumerated powers and do not provide any
detuiled rules relating to the distribution of legislative power between
the Federation and its constituent units. Thus, for instance, Article
14 of the Soviet Constitution enumerates matters which fall excli-
sively within the competence of the Supreme Soviet, Article 15, on the
other hand, provides: “the sovercignty of the Union Republics is
limited only by the provisions contained in Article 14 of the Consti-
tution of the U.5.5.R. Outside these provisions each Union Republic
may exervise its powers of governance in an independent manner,”

The second method of distribution of legislative power is to be
found in the Canadian Gonstitution. The main features of the sthome
are as follows. In the first place, Scction 92 of the British North
America Act, 1867 specifically enumerates the legislative powers which
may be exclusively exercised by the Provinces of Qanada. Secondly,
Section 91 of the Actexpressly vests residuary powers in the Dominion
Parliament and not in the Provinces as under the first scheme of
distribution. Thirdly, Section 9] also enumerates a long list of matters
which are within the exclusive authority of the Dominion Parliament,
Fourthly, there is no specific provision in the Constitution Acl regard-
ing ancillary powers, but the rulchasbeen evolved by judicial decisions,
Forinstance, in Montreal Street Railway Company v. City of Montreal, (1912)
A Hicwaslaid down by the Judicial Commitiee of the Privy Council
that the Dominion Parliament has authority to enact Laws ig respect
of a matter which is “necessarily incidental 1o the exercige of its
legislative power expressly granted by the Constitution Aet." This
does not, however, authorize the Dominion Parliament 1o intrude
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upon the provincial field by ancillary legislation in exercise of its
residuary powers. Finally, there isnoprovision in regard to concurrent
powers under the British North America Act, 1867 with one
exception relating to agriculture, but the existence of this sphere has
been established by judicial decisions. The enumerated powers of the
Domintonand the Provincesare exclusive but they overlap, and where
there is overlapping, the ficld of concurrent powers arises. [Aitorney-
General of Onlaris v, Attorney-General of Canada (1894) A.Q., 189].

The Scheme of Distribution under the Indian Constitution.
The Canadian pattern of distribution of legislative power has gene-
rally been followed in the Indian Constitution. In the first place,
like Section 92 of the British North America Act, 1867, the Indian
Clonstitution enumerates the subjects with respectto which the Legis-
latures of the States have exclusive power to make liws. This has
been designated in the Constitution as the State List. Secondly, it
follows the Canadian precedent and enumerates the matters with
respect to which the Union Parliament has exclusive power to make
laws. This is known as the Union List. Thirdly, Article 248 of the
Constitution vests residoary powers in the Union Parliament, as in
Canada. Fourthly, the Indian Constitution like the Canadian Con-
stitution does not expressly provide for the grant of ancillary powers.
It would, however, appear that the rule is applicable under the
Indian Counstitution, as it was applicable under its predecessor, the
Government of India Act, 1935, This follows from the fisct that
both the Union Parliament and the Legislatures of the States have
plenary powers in respect of matters which fall within their com-
petence. Thus, in United Provinces v, Atiga Begum, A. 1. R, (1941)
F.C. 16, it was held by the Federal Gourt, in dealing with the Legis-
lative Lists under the Government of India Act, 1935, that “none of
the items in the Liss is 1o be read in a narrow and pedantic sense,
and each generil word should be held to extend to all ancillary and
subsidiary matters which can fairly and reasonably be comprehended
init.” On the basis of the Canadian decisions it may rightly be con-
tended that the rule would not be applicable where by virtue of
ancillary legislation in exercise of its residuary powers under Article
248 of the Constitution the Union Parhiament purports to invade the
exclusive sphere of the State Legislature. Here, however, the simi-
larity between the two Constitutions ends, for the Indian Consti-

i For & recent camparisen of (he Canadian method with the Australion sysiem, sce
ihe judgment of Rand., J. in Murphy v, Cancalian: F-:gkﬂufw*uusa}mt.n.uzﬁ.
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tution proceeds to include a list of subjects designated as the
Concurrent List in respect of which the Union Parliament as well as
the State Legislatures have power to make laws,

There are, however, three specific exceptions to this general rule
of distribution. In the first place, under Article 249, the Union
Parliament has power to legislate with respect to a matter in the State
List, if the Upper House of the Parliament has declared by resolution
supported by not less than two-thirds of the members present and
voting that it is necessary or expedicnt in the national interest that
the Union Parliament should make laws with respect to that matter.
Secondly, the Constitution authorizes the President of the Union to
issue & Proclamation ol Emergency if he is catisfied that a grave emer-
gency exists whereby the security of India or of any part of the Indian
territory is threatened, whether by war or external aggression or inter-
nal disturbance; and, while such a proclamation is in operation, the
Union Parliament has power to make laws for the whale or any part
of the territory of India with respect to any of the matters enumerated
in the State List. Thirdly, the Union Parliament is also competent (o
make any law in respect of any matter, whether inthe Unionor State
or Concurrent List, for the whole or any part of the territory of India
for implementing any treaty, agreement or convention with any other
country or any decision made at any international conferenice, asso-
ciation or other body. Tt will be noticed that in all these cases the
Union Parliament has been authorized to invade the sphere of legis-
lative competence exclusively assigned to the constituent States. These
three exceptions, thercfore, clearly illustrate the well-marked
centralism of the Indian Constitution.

It has been contended that, generally speaking, in all federal con-
stitutions therelations betweenthe central government and the govern-
ments of the units fall under three different categories: (1) “relations
of ordination”, i.e. where the two governments co-operate in the
formation of the will of the federal State, as in the case of the Upper
House of the Federal Parliament which is generally presumed to re-
present the component States; (i) *‘relations of supri- and sub-ordi-
nation”; i.e. cases where the power of the federal government is
supreme and unquestionable, as, for instance, in the matter of defence
of the federal State; and (&) “relations of co-ordination", where the
two sets of governments have clearly demarcated spheres of activity
within which each of them is supreme, as in the case of the
distribution of legislative power between the central government,
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on the one hand, and the governments of the umits, on the other.

The three exceptions which have been discussed above clearlyindi-
cate that, contrary to the provisions of other federal constitutions,
the legislative power of the Indian Republic is paramount even in
the field of “co-ordinate relations’. The supremacy which has been
expressly assigned o the Union Parliament in respect of international
conventions and agreements is perfectly reasonable, as from the point
of view of international law it is the Union alone which has inter-
national personality and, therefore, exclusively posesses international
rights and obligations. This is true of all federal constitutions. For
instance, in the Commonwealth of Australia where the Constitution
Act does not expressly confer on the Commonwealth Parliament any
authority to invade the legislative competence of the States, it has
been held that the Commonwealth Parliament is competent to legis-
Iste in respect of a matter which is reserved to the States for the pur-
pose of implementing international conventions. The Ganadian Con-
stitution contiins the provision that “the Parliament and the Govern-
ment of Canada shall have all powers necessary or proper for perform-
ing the obligations of Canada or of any Province therereof, as part of
the British Empire, towards foreign countries, arising under treatics
between the Empire and such foreign countries.”” According to judi-
cial decisions, the Dominion of Canada has in addition the necessary
powers for implementing treaties concluded by Canada but not as
part of the British Empire. Thus, dealing with the question of broad-
casting, the Privy Council has declared as follows: “It is Canada
as a whole which is amenable to the other Powers for the proper
carrying out of the convention; and to prevent individuals in Canada
infringing the stipulations of the convention it is necessary that the
Dominion should passlegislation which should apply toall the dwellers
in Canada’™ The same view has been taken in the United States,
where it has been held by the Supreme Court that the Congress is
competent tomake laws for the execution of a treaty, although the sub-
ject matter may be outside the legislative authority of the Congress.*
The same principle has been adopted in other federal constitutions.
For instance, Article 138 of the Mexican Constitution provides that
treaties concluded by the President of the Republic with the approval
of the Congress shall be the supreme law throughout the territory

! h:rhﬂuﬁm.ﬁﬂnﬂdq{{ﬂﬂﬁmiﬂh.ﬂﬂﬂ}ﬁ.ﬂﬂﬂt
® Missouri 4. Holland, 252 1.5, 416,
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of the Union, and requires the judges of each State to conform to
them notwithstanding any contrary provisions in the Constitutions
or laws of the States. The wording of Article 31 of the Argenline
Constitution is exactly similar.

There is, however, no precedent for the express grant of power to
invade the legislative sphere of the States in the évent of an CIMEIgEncy.
Thus, for instance, the Constitution of Argentina, which expressly
authorizes the Central Government to declare an emergéncy (estado
de sitio) and suspend constitutional guarantees in respect of fundas
mental nighis, does not confer any power on the Federal Parliament
to encroach upon the exclusive legislative sphere of the constituent
States in the event of such a declaration.

ThreeZonesof Legislative Power, The foregoing discussion makes
itclear that in almost all federal constitutions there ave throe distinct
zones of legislative power. In the first zone, i.c. exclusively federal,
the federal parliament is the supreme authority. In the sccond, i.e.
exclusively State, the legislatures of the States ordinarily enjoy and
exercise the powers of legislation without the contrel and supervision
of the federal parliament. This is true of all authentic federal consti-
tutions. Several jurists have, therefore, contended that there are two
independent and co-existent sovercignties in every federal State.
Thereis also a third zone of legislation in which the juristic frontiers
of the authority of the two séts of governments are not demarcated,
This is generally known as the field of concurrent powers, and may
be divided into three different classes. In the first place, a federal
constitution may provide that in certain spectficd matters the legis-
tation of the constituent units shall be subject to the approval of the
central government. For instance, under Article 55 of the Swiss
Constitution, the Cantons may by legistation take measures
necessary for the prevention of abuses of the liberty of the
press, but such laws must be submitied to the Federal Gouncil for
approval. The right of veto which has, under certain constityi-
ions, been conferred on the federal government is of similar
character.. Article 12 of the Weimar Constitution of {iﬂmumy
provided that the Reich had the right of veto in respect of specified
laws of a State in s0 far as the welfare of the Reich as a whole
was thereby affccted. In the second group of cases, the federal autho.
rities are competent o enact principlesor to give general directions,
leaving it to the units to formulate complementary rules and to de-
cide upon the method and manner of their application, Thus, under
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the Soviet Constitution, the Union Government is only authorized
to establish basic principles in the matter of education. Similarly
under Article 75 of the Constitution of Western Germany, the Fede-
ral Government has the right to establish basic precepts in respect
of such matters as the “legal status of the Press”, and detailed legis-
lation is formulated by Laender. Similarly, Article 6 of the Constitu-
tion of Brazil authorizes the legislatures of the States to enact supple-
mentary legislation in regard 1o specified matters. It would, there-
fore, be clear that in these cases the right of initiative rests with the
federal organs, and the legislatures of the units are only competent
to supplement fiederal legislation. 1n the third case, the federal legis-
lature hias authority, but not exclusive authority, w legislate in regard
(0 certain specified matters. As long as this power is not exercised
by the federation, the constituent States have plenary jurisdiction
in respect of them. Thus, under the Indian Constitution, the Union
Parliament as well as the Legislatures of the States have power to
make laws with respect to any of the matters enumerated in the Con-
current List.

The Supremacy of Federal Laws. It is a basic principle of all
federal constitutions that *“the legal prescriptions established by the
States lose their validity if they are in contradiction with the legal
prescriptions established by the Federation.” This principle has been
incorporated in Clause (2) of Article 6 of the Constitution of the Unit-
ed States which, inter alia, provides that the laws of the United
States made in pursuance of the Constitution shall be “the supreme
law of the land”, Clause V of thic covering clauses-of the Common-
wealth of Australin Act, 1900 similarly provides that all laws made
by the Commonwealth Parlisment shall be binding on the courts,
judges and people of every State and every part of the Gommonwealth
notwithstanding anything in the liaws of any State. Section 109 of
the Act further provides that “when a law of a State is inconsistent
with a law of the Commonwealth, the Iatter shall prevail and the for-
mer shall, to the extent of the inconsistency, be invalid.” The same
principle is to be found in the Constitution of Western Germany
which expresslydeclares that “Reichsrecht bricht Landesrecht'". There is
no specific provision in the Swiss Clonstitution regarding this matter,
although Article 6 declares the primacy of the Federal Constitation
over thatof the States: nevertheless, the ruleof the supremacy of feder-
al laws has been sanctioned by constitutional usages and the deci-
sions of the Federal Tribunal since 1848. As Burckhardt points out,
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“Cantonal law is in the same relation with respect to federal lasws as
is the Cantonal organization with respect to the federal, thatis to say
in a relation of subordination,” It has, therefore, been held by the
Federal Tribunal thatif there isa conflict between a federal Inw and a
Cantonal law, the federal law abrogates the Gantonal law.' The sime
rule is to be found in the Constitutions of Argentina and Mexico, For
instance, Article 31 of the Argentine Constitution of 1853 adopted
the wording of Article 6 of the Constitution of the United States and
declared that the laws of the Nation which Congress may enact are
“the supreme law of the Nation™ notwithstanding any provision to
the contrary contained in the provincial laws or constitutions. Arti-
cle 133 of the Mexican Constitution lays down the same principle.
The Indian Constitution sets forth a detailed statement of the rule,
Clause (1) of Article 254 provides that *if any provision of a law made
by the legislature of a State is repugnant to any provision of a law
made by Parliament which Parliament is competent 1o enact, or to
any provision of an existing law with respect to one of the matters
enumerated in the Concurrent List, then, subject to the provisions of
Clause (2), the law made by Parliament, whether passed before or
after the law made by the Legislature of such State, or as the case may
be, the existing law, shall prevail and the law made by the Legislature
ol the State shall, to the extent of the repugnancy, be void.” It is
clear that the Clause lays down two different rules. In the first place, it
provides that a federal law prevails over a State law in the event of a
conflict between them. Secondly, it also provides that an existing law
shall prevail against a State law if there is any repugnancy between
them, but this rule is applicable only when the existing law is-with
respect to one of the matters enumerated in the Concurrent List.
Both these rules are, however, subject to the exception embodied
in Clause (2) of Article 254 which reads as follows: “Where a
law made by the Legislature of a State specified in the First Schedule
with respect to one of the matters enumerated in the Concurrent List
contains any provision repugnant to the provisions of an earlier law
made by Parliament or an existing law with respect to that matter,
then, the law so made by the Legislature of such State shall, if it hag
been reserved for the consideration of the President and has received
his assent, prevail in that State.,” Asa natural corollary of this exce
tion, the proviso to Clause {2) lays down that nothing in Clause (2)

t Garcia-Pelayo, op. cit., pp. 500501,
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shall prevent Parfinment from enacting at any time any law with res-
pect to the same matter in the Concurrent List including a law add-
ing to, amending, varying or repealing the law made by the Legisla-
ture of the State, It is necessary to point out that the exception em-
bodied in Clause (2) of Article 254 isapplicable only when the follow-
ing conditions are satisfied : () both laws must relate to the same matter
in the Concurrent List; (#) the federal law must be earlier in date or
it must be an existing law; and (¢) the State law must have been re-
served for the consideration of the President and must have received
his assent. The exception embodied in Clause (2) of Article 254 has
no doubt an anti-federal character and is not to be found in any other
federal constitution. It is, however, a serbatim reproduction of the
rile contained in the Government of India Act, 1935. There was
sufficient justification for incorporating the rule in the Government
of India Act because the Governor of a State was reguired to reserve
certain Bills for the assent of the Governor-General under the Lnstry-
ment of Instructions issued under the Act, Amongst such Bills were
included Bills the provisions of which would repeal or be repugnant
to the provisions of any Act of the British Parliament applicable to
British India. Questions of this character cannot now arise, and itis,
therefore, difficult to justify the incorporation of the rule in the Indian
Constitution. However, the effect of the exception has to a large
extent been nullified by the grant of power to the Union Parliament
under the proviso.

The Scope of the Rule of Supremacy. We have already pointed
out that Clause (1) of Article 254 contains two different rules, The
first is that if there is 8 repugnancy between a federal law and a State
law, the federal law prevails. There is no limitation or restriction
on the application of this rule apart from the exception embodied in
Clause (2) of that Article. Secondly, Clause (1) of Article 254 also
provides that if a State law is repugnant to an existing law with res-
pect o one of the matters contained in the Concurrent List, the exist-
ing law shall prevail. From the wording of the Clause it would appear
that the first rule is applicable in three different classes of cases. In
the first place, the federal law may be a law enacted by the Union
Parliament in respect of a matter in the Union List, and the State
law may be a law in respect of 2 matter in the State or Concurrent
List. Secondly, the federal law in question may be with respect to
a matter in the Concurrent List whereas the State law may deal with
a matter in the State or Concurrent List. Thirdly, the federal law
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may have been enacted by the Union Parliament by virtue of its
residuary powers under Article 248 of the Gonstitution whereas the
State law relates to a matter in the State or Concurrent List.
However, it has been contended that the principle embodied in
Article(1)of the Constitution is only applicable when there s aconflict
between a federal law and a State law relating to the same matterin the
Concurrent List, It has been argued that “the scope of Claunse (1) is
made clear by the words ‘subject to the provisions of Clause (2}, for
Clause (2) contemplates only a State law relating w the Concurrent
List. Hence, Clause (1) speaksof repugnance between a Ceniral law
anda State law, relating to the same matterincluded in the Concurrent
List." Thisargumentis, however, entirely untenable. In the first place,
the wording of Clause (1) of Article 254 is clear and unambiguous,
and according to the natural and ordinary meaning of the words it
would certainly appear to cover every kind of federal law in conflict
with-every kind of State law. Secondly, Clause (2) merely lays down
an exception to the general rule embodied in Clause (1) and, accord-
ing to the generally accepted rulesof interpretation, the meaning of
ageneral provision cannot be controlled by an exception or a proviso,
In support of the contention that the rule of repugnancy only ap-
plies to conflicts in respect of the Concurrent List, reference has been
made to the judgement of the Supreme Court in Laverbhai v. State
Bombay, A.LR. (1954) 8.C. 752 and the decision of the Judicial Com-
mittee of the Privy Council in Megh Raj o, Al Rakhin, A.LR. (1947)
P.C. 72, As regards the first case, it is clear that the Supreme Court
was not dealing with the question of interpretation of Clause (1)
of Article 254, The case fell within the purview of Clause (2) of
that Article and the observations made by the Court were clearly
confined to that Clawse. In these circumstances that decision does
not lend any support to the view that Clause (1) of the Article is only
applicable to cases of repugnancy arising in connexion with the Con-
current List. In the Privy Council case the question was whether
Sub-scction (1) of Section 107 of the Government of India Act, 1935,
which isexactly similar o Clause (1) of Article 254, was applicable
to a case where the Provincial law, which was held to be entirely with-
in the Provincial List, was repugnant to existing Indian laws such ng
the Indian Contract Act and the Civil Procedure Code. Tt was held
by the Judicial Committee that Section 107 (1) of the Government

t Batw, A Commentary on the idias Comstitution, Vol. 1., pp. 289200,
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of India Act, 1935 had no application in a case where the Province
could show that it was acting wholly within its powers under the
Provincial List and was not relying on any power conferred on it by
the Concurrent List. It has alrcady been indicated that Article 254
(1) contains twa specific rules, and it is clear fram the facts of the
case that it fell within the purview of the second rule and not of
the first rule. Therefore, the decision in this case is no authority for
the proposition that a federal law can only prevail against a State law
if both laws relate to a matter in the Concurrent List. The utmost
that could be deduced from the judgement of the Privy Council is that
an existing luw cannot prevail against a State law unless both laws
relate to a matter in the Concurrent List,

The view that the rule of repugnancy only appliesin cases of con-
flict in respect of concurrent powers has also been expressed by the
High Court of Andhra in the recent case of Kumaraswami Kumandun
v. Premier Electric Co., A.LR. (1959) Andhra 3, where the question
arose with regard to the interpretation of Clagse (2) of Article 254
In delivering the judgement of the Court, Chandra Reddy, C. J. ob-
served as follows: “In regard (o matters included in the State List,
even il there is any inconsistency between the Provincial and Central
enactments, the former will supersede the latter, It is not every Cen-
tral Act that prevails over the Provincial enactment.” The learned
Judge referred to the cases of Stare of Bombay v. Narottamdas, A IR
(1951) 5.C. 69 and Zaverbhai v. State of Bombay, A.LR. (1954) §.C.
752 in support of his proposition. The first case dealt with the inter-
pretation of Lists I and I1 of the Seventh Schedule to the Govern-
ment of India Act, 1935 and the question of the paramountey of
federal legislation did not arise. As regards the second case, it was
contended by the learned Judge that it determined “the scope and
range of Article 254", It has already been pointed out that this is not
acorrect interpretation of the decision, as in that case the Supreme
Court was only dealing with the question of interpretation of
Clause (2) and not of Clause (1) of Article 254,

In this connexion it is also necessary to refer to three earlier cases:
Stewart v. Brojendra Kishore, A.1.R. {(1939) Cal. 628; Subramanpan o,
Muttusiwami, A1.R. (1941) F.C. 47 and Bikram Kichore v, Tafazzal
Hossain ALR. (1942) Cal. 587, all of which raised the question
of the application of Section 107 of the Government of India Act,
1933, Tt was contended in the first case that Section 10-C of the Bengal
Court of Wards Act, 1879, as amended by the Assam Court of Wards

10
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Act, 1937, was repugnant to certain “existing Indian laes™ and, there-
fore, void to the extent of the repugnancy by virtue of Section 107 [1)
of the Government of India Act, 1935. In dealing with this issue,
B.N. Rau, ]. observed as follows; “We have therefore here a matter
which docs not fall at all in the fourth entry of the Cancurrent Legisla-
tive List but which falls entirely in the Provincial Legislative List,
entries 2 and 21. Consequently, Section 107, Government of India
Act, 1535, has no application so far as this particular repugnancy is
concerned.” In the second case the question was whether Section
168A of the Bengal Tenancy Act, 1885 was in conflict with Sections
31 and 60 of the Civil Procedure Code. It was, therelore, a case of
alleged repugnancy between a Provincial law and an existing Indian
fate. While negativing the application of the rule of paramountey,
Pal, J. observed that “in order to fall within the mischief of Section
107 (1), Government of India Act, 1935, both the Provineial law and
the existing Indian law must be with respect to the same matter and
that matter must be ‘one of the matters enumerated in the Concur-
rent Legislative List’."" 1t is obvious that neither of these cases has any
bearing on the question of repugnancy between a federal liw and a
State law. In the third case the question did not actoally arise but
Sulaiman, J. dealt with the matter and expressed the view that the
words “‘competent to enact” in Section 107 of the Government of
India Act, 1935, which are also 1o be found in Glanse (1} of Article
254 of the Constitution, undoubtedly covered matters both in Lists 1
and T11. Tn other words, the rule of the supremacy of federal laws
is applicable in all cases of repugnancy. As we shall see, this view is
in accord with the common consensus of judicial opinion,

There has not been any actual decision of the Supreme Court of
India on the point in issue. The judgement of the Court in Tika
Ramji v, State of U.P., ALR. (1956) 8.C. 676, clearly shows that the
question of the exact scope and extent of Article 254(1) is still open
and had not yet been finally decided. It is, therefore, necessary to
examine the point in detail. In the first place, the wording of Clause
(1) of Article 254 i3 wide enough to cover every case of conflict bet-
ween a federal law and a State law, as we have indicated above. There
does not, therefore, seem 1o be any reason why the ordinary rule of
interpretation should not be applied and the words constried in
their natural and grammatical sense. Besides, the principle embocdied
in that Clause forms an essential ingredient of the concept of federns
tion and should, therefore, be construed in fis widest amplitade,
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Secondly, the narrow interpretation which has been placed upon
Clause (1) of Article 254 is not in accord with the almost universally
accepted rule of federal constitutions. For instance, the Judicial
Committee of the Privy Council has itself held, in dealing with the
question under the Canadian Constitution, that “it has been frequent-
ly recognized by this Board, and it may now be regarded as settled
law that, according to the scheme of the British North America Act,
the enactments of the parliament of Canada, in so far as they are
withinits competency, must override provincial legislation.” [Attorngy-
General for Ontario v. the Attorney-General for the Dominion, (1896), A, C.
348]. It will be noticed that the rule laid down by the Judicial Commit-
tee is not confined (o cases of conflict in respect of concurrent powers
but covers every case of inconsistency between a Dominion lawand a
Provincial law. Infact, the Dominion law impugned in that case had
been enacted under the residuary power of the Dominion Parliament
and the Provincial law dealt with a matter which was exclusively
within the Provincial List. It has also been held that the rule of the
paramountey of federal legislation also applies where the Dominion
law relates to a matter within the exclusive competence of the Domi-
nion Parliament or has been enacted under its ancillary powers.
[ Temnant v, Urion Bank of Canada, (1894) A.C. 31; Attorney-General of
Ontario v. Mterngy-Genrral of Canada, (1894) A.C. 189]. It would, there-
fore, be evident that the position with regard to this matter under the
Canadian Constitution is clear and that the rule of paramountey is
applicable in all cases of conflict between Dominion and Provincial
legislation, whatever be the character of the legislative power exereis-
ed by the Dominion or Provincial Legislature. Like the Canadian
Constitution Act, the Swiss Constitation does not contain any express
provision regarding this matter, but there too the rule of paramountey
has been held to be applicable in all cases of repugnancy. Thus,
basing their decision on Article 3 of the Constitution and Article 2
of the Temporary Provisions, the Federal Council has laid down the
rule as follows: “The text of the two Articles is very clear: no pro-
vision of any Cantonal Constitution or law ¢an be enforced ifitis in
opposition (o the Federal Constitution or any Federal laws enacted in
accordance therewith,” (L'Affaire Gendre, De Salis, Vol. L., p. 206).
The Federal Tribunal has also repeatedly held that federal legisla-
tion prevails against Cantonal legislation in all cases of conflict.

1 Burckhardt, Hidghsivhe Rechl brickt Kantonaler Reelt, Fentgate fur Pritz Fleiner,
Tubingen, 1927, at p. T4,
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The same view has been taken by the High Court of Australia, We
have already seen that whereas the Canadian Constitution contains
no specific provision regarding the paramountcy of federal legislation,
Article 109 of the Commonwealth Act, 1900 deals expressly with the
matter, The generally accepted view of this section is that it “gives
supremacy, not to any particular class of Commonwealth Acts but to
every Commonwealth Act, over not merely State Acts passed under
concurrent powers, but all State Acts though passed under an exclosive
power, if any provisions of the two conflict.” (Enginear's Case, 280 LR,
at p. 155). Tsaacs, J. has laid down the rule as follows: ““In case of in-
consistency the State law, whatever it may be, under whatsoever power
it is enacted, on whatsoever subject, must to the extent of the incon-
sistency be invalid. This constitutional provision is essential to the
very life of the Commonwealth; a decision in favour of the respon-
dents on this point destroys the supremacy of Federal law, which
alone has held the American Union intact, has preserved the charac-
ter of the Canadian Dominion, and can uphold the Australian Con-
stitution,” (Federated Saw Mill, ete. Employees », James Moore & Son
Lid., 8 CL.R., at p. 530).

The Constitution of the United States contains an express provi-
sion regarding the supremacy of federal legislation, and this has been
construed as meaning that “any Act of Congress which is valid and
constitutional is supreme a5 against any law of a State which con-
flicts with it. When a State statute and a federal statute operate upon
the same subject-matter, and prescribe different rules concerned, and
the federal statute is one within the competency of Congress to enact,
the State statute must give way.'"* The Constitution of Argentina
contains a similar provision and the rule of supremacy has simi-
larly been givenits widest connotation by the Supreme Court of Argen-
tina. Thus, in Baneo de la Nacion Argentina v. Poder Ejecutivo de la Pro-
mincia de Mmdoza, Fallos 226, p. 408, where the conflict arose between
a federal law exempting the National Bank of Argentina from the
payment of taxes, whether federal or provincial, and 2 taxing statute
of the Province of Mendoza, it was held by the Supreme Court that
the Provinces have no power to retard, impede or control the function-
ing of any laws sanctioned by the Federal Legislature, and such prov-
incial laws, being inconsistent with the federal laws, have no legal
effect or validity. Tt will be noticed that in this case the provincial

¥ Black, op, €it., at p. 29, cling Gslf, G. @ 5. F. R.Cs, v. Hefiep, 158U, S, 89,
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law had been enacted in exercise of the residuary powers of the
Provinces and the federal law was in respect of a matter which fell
within the exclusive competence of the Federal Legislature. There
was, therefore, no question of a conflict between concurrent powers.
The Supreme Court, however; held that the rule of the supremacy
of the federal law was applicable. (Sec also Angel Livi v. Nydia Para-
diso de Martinez; Fallos 227, p, 387). Article 133 of the Mexican Con-
stitution is an exact reproduction of the provision of the Argentine
Constitution and has been construed as prescribing that a federal
law prevails against a provincial law in all cases of repugnancy. The
Supreme Court of Mexico has differentiated between supreme laws
and secondary laws, and has laid down that as provincial laws full
under the second category, they must vield to federal laws which
are the supreme law of the land under Article 133 of the Consti-
tution. (I re Fabrica de Papel “Coyoacan”; Sem. jud., Vol. LXXI1I,
p- 2086).

The rule that federal laws prevail against laws of the constituent
units has always been recognized as an essential prineiple of Austro-
German public law, and has been expressly embodied in Article 51
of the Constitution of the West German Republic. The rule has
always been construed to mean exactly what it says; in other words,
every federal law, lawfully enacted, abrogates any State law which is
inconsistent with it, whatever be the source of the legislative power
of the State or of the Federation. In fuct, Laband has gone further
and asserted that “paramountcy attaches not only to the laws of the
Reich properly so-called, that is to say, promulgated with the assent
of the Reichstag, but ilso to ordinances of the Reich provided that
they are legally valid.” (op. cit,, Vol. 11, p. 420}, Kelsen has carried
this interpretation to the extreme and contended that a federal law,
although slfra vires, prevails against a State law. (Allgemeine Staats-
lekre, p. 221). Even if we disregard these extreme theories, the posi-
tion under the Austro-German public law is clear that a [ederal law
always abrogates a State law in cases of conflict.

The Meaning of Repugnancy. Three preliminary points should
be noted. In the first place, the rule embodied in Article 251 comes
into play only if there is repugnancy between a federal law and a
State law which are both valid and infra eires, 1f one of them is be-
yond the competence of the Legislature concerned, the question does
not arise, The contrary view oxpressed by Kelsen cannot, therefore,
be accepted. Secondly, the expressions “federal law™ and “State law™



do not necessarily mean and refer to an entire statute. Any provision
of a federal law will be a federal law. Similarly, & proyision of a
State law will also be a State law. [Per Pal, J. in Bikram Kishore v,
Tafazzal Hossain, ALR. (1942) Cal.at p. 591]. This position has
been made clear beyond doubt by the wording of Article 254. Third-
ly, the word “law” embraces both substantive and procedural law, as
pointed out by Sen, J. in Bikram Kishore's case.

Article 254 of the Constitutiondeals with the effect of “repugnancy™
between two legislative measures, one enacted by the Union Parlia-
ment and the other by the Legislature of a2 State. Section 109 of the
Australian Constitution speaks of “inconsistency”’ between a federal
law and a State law. Article V1 of the Constitution of the United
States provides, inter alia, that a federal law is the supreme law of the
land notwithstanding anything to the “contrary” in any State law:
Similarly, Article 31 of the Argentine Constitution speaks of “dis-
posicion en contrario”, while the Supreme Court of Argentina has nsed
such phrases as “en pugna con" and “‘ana directa y absoluta imeompalibili-
dad”'. Etymologically, the word “repugnant™ is derived from the Latin
word “repugnare”’, to fight, and means “contrary or contradictory, in-
consistent or incompatible, making or offering resistance, opposing,
resisting, hostile, antagonistic or refractory.” (Sherter Oxford Diction-
ary, p. 1710). It is, therefore, clear that the various expressions used
in various constitutions and by various courts bear exactly the same
meaning.

The precise cannotation of the term “inconsistency’’ has been ex-
amined at length in several decisions of the High Court of Australia,
and three different tests have been suggested for the determination
of the question. The first is “the test of obedience”. In Whylbroe's
case, 10 C.L.R. 266, it was held that there is no inconsistency between
two laws when it is possible to obey each law without dizobeying
either. The "obedience" test was, however, rejected in Clyde Engineer-
ing Co., Lid. v. Cowburn, 37 G.L.R. 466, where Enox, G, J, and Gavan
Duffy, J. observed “that the test is not suficient or even appropriate
in cvery case. Two enactments may be inconsistent although obe-
dience 10 each of them may be possible without disobeying either."
The same view was expressed by B, N, Rau, J. in Stewart o. Brojendra
Kishors, ALR. (1939) Cal. 628: *“We think that this is too narrow a
test: there may well be cases of repugnancy where both laws say ‘don’t’
butin different ways. For example, one law may sav ‘No person shall
sell liquor by retail, that is, in quantities of less than five gallons ata
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time* and another law may say ‘No person shall sell liquor by
retail, that is, in quantitics of less than ten gallons at a time',
Here, it is obviously possible 1o obey both laws, by obeying the
more stringent of the two, namely the sccond one; yet it is equally
obvious that the two laws are repugnant, for to the extent to which a
citizen is compelled to obey one of them, the other, though not
actually disobeyed, is nuilified.” .

The second is the testof **the occupied field". Tt was thus explained
by Isaacs, J. in Clyde Engineering Co. v. Cowburn, 37 C.L.R. 466: “If
however, a competent legislature expressly or impliedly cvinees its
intention to cover the whole field that is a conclusive test of inconsis-
tency where another legislature assumes to enter 10 any extent upon
the samefield.”” In Ex parte MeLean; Re Firth, 45 C.L.R, 472, Dixon,
J. hasthus stated the principle: “The inconsistency does not lie in the
mere ¢o-existence of two laws which are susceptible of simultancous
obedience. It depends upon the intention of the paramount legis-
lature to express by its enactment, completely, exhaustively, or ex-
clusively, what shall be the law governing the particular conduct or
matter to which its intention is directed. When a Federal Statute
discloses such an intention, it is inconsistent with it for the law of a
State to govern the same conduct or matter.” The same test was
adopted by B. N. Rau, J. in Stewart’s case referred to above. Aler exa-
mining the principle deducible from English, Canadian and Austra-
lian cases, he said: “If the dominant law has expressly or impliedly
evinced its intention to cover the whole field, then a subordinate law
in the same field is repugnant and, therefore, inoperative. Whether
and to what extent in a given case, the dominant law evinces such an
intention must necessarily depend on the language of the particular
law." 1t follows asa logical corollary that where a federal law docs
not purport to be exhaustive, but permitsother Laws restricting or gui-
lifying the general provision made init, itcannot be said that any res-
triction or qualification introduced by another law is repugnant to
the federal law. [Megh Raj v. Alls Rakhia, ALR. (1942) F.C. 27].
The test of “the occupied field' was also accepted by the Supreme
Court of India in the recent case of Tika Ramji v. State of UL  ALR.
(1956) 5.C.; at pp. 698-699.

1t is, however, submitted that the testof “the occupied field”” cannot
be adopted in all cases as the sole and single test for determining the
question of repugnancy. As Dixon, J. has pointed out in Wragge b.
Simgs Cooper & Co., 50 C.L.R., at p, 490, the question of repugnancy
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may not be properly or adequately solved in every case by the ap-
plication of the test of ' covering the field"", Wehave suggesied that the
rule of repugnancy may beapplicable in a case where there is a con-
flict between a federal law relating to an entry in the Federal List
and a State law dealing with a matter emumerated in the State List.
In such a case the test of “covering the field” can offer no solution,
because when a federal law deals with an item in the Federal List, it
presumably intends to occupy the whole field relating to the matter
and the Legislature of a State is not constitutionally competent to
enter the field. Similarly, the Legislature of a State purports to deal
with the whole ficld in relation to an entry in the State List. There-
fore, when there is a conflict between two such laws, the question of
covering the whole field does not arise, because the ensuing conflict
15 incidental to the exercise of their plenary power by both the Legis-
latures. A typical instance is furnished by the Argentine case of
Angel Livi v. Nydia Paradiso de Murtinez, Fallos 227, p. 387. In that
case the conflict arose between Section 769 of the Code of Procedure
of the Provinee of Cordoba and Article 6 of the Federal Statute deal-
ing with urban leases. The law of procedure fell entirely within the
ambit of provincial powers as it had not been delegated to the Federal
Congress, and the law relating to urban leases was within the consti-
tutional competence of the Federal Congrese. Here, therefore, there
was no question of one legislature entering the field entirely occupi-
ed by the other legislature, Tt was purely & matter of overlapping of
two validly enacted liws, The test of “‘the occupied field™, therefore,
could in such a case offer no solution. The question was whether in
fact there was a “collision’ between the two laws, and a definite con-
clusion could only be reached by construing the provisions of the two
statutes. It is further submitted that the test of “the occupied field™
can be properly and adequately applied only in cases of conflict in
respect of the Concurrent List; for insuch acaseil the dominant legis-
lature has evinced its intention to cover the whole field, the law
enacted by the other legislature must give way.

It has ilso been suggested that another test for solving the question
of repugnancy is to ascertain as to whether the two laws relate to the
same subject-matter. (Wenn v. Attorney-General of Vietoria, 77 C.L.R.
84). 1t is, however, respectfully submitted that this test does not lend
any assistance in determining the question. It is obyious that there
cannot be any repugnancy unles the two conflicting provisions are
i pari materia. In fact, the conflict can arise in respect of the Con-
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current List mainly when the two legislatures purport to deal with the
same eatry in the Concarrent List. A more satisfactory test is to be
found in the judgement of Channell, J. in Gentel v. Rapps, (1902) 1
K.B. 160. Under English law the question of repugnancy arises
in respect of bye-laws enacted under powers conferred by special sta-
tates of Parliament. In this case the issue was whether a bye-law was
repugnant to the general law. In dealing with this matter, Channell,
J. made the following pertinent observation: “A bye-law is not re-
pugnant to the general law merely because it created a new offence
and says that something shall be unlawful which the law does not say
isunlawful. Itis repugnant ificr makes unlawful that which the gene-
ral law says is lawful. It is repugnant if it expressly or by necessary
implication professes to alter the general law of the land.” The same
test was adopted by the High Court of Sicily in a case where the
question was of a conflict between a State law and a Regional law.
(Foro it. 1954, I.; 729). This corresponds to the test referred to by
Varadachariar, J. in Megh Raj v. Alla Rakhia, A1.R. (1942) F.C. 27,
“namely, whether there is such an inconsistency between the two pro-
visions that one must be taken to repeal the other by necessary impli-
cation.” This hasalso been endorsed by the High Court of Australiaz
“*When a State law, if valid, would alter, impair, or detract from the
operation of the law of the Commonwealth Parliament, then tw
that extent it is invalid,”" { Ficteria v. Commonwvealth, 58 C.LLE., at
p. 630}.

The following conclusions emerge from the foregoing discussion.
First, the question of repugnancy is a question of fact and must be:
determined by construing the two conflicting provisions according 1o
the ordinary rules of interpretation, Second, if as a result ol interpre-
tation, it is clear that the State law purporis to alter or amend the
federal law or that there is a direct conflict between the two laws, no
lurther question arises. Third, when the pesition is not, however,
clear, then the test of “tlic occupicd field™ may be resorted to for
the purpose of seitling the question. This test is particularly appli-
cable when there is a conflict between a federal law in respect of an
item in the Concurrent List and a State law in relation to the same
matter. 1n this connexion it is necessary to emphasize that the para-
mount question is whether there isa conilict or not, and it 150t neces-
sary to tiake recourse to legal or linguistic dialectics if’ the position
is clear, As Starke, J. rightly observed in Clyde Engineering Co.'s case:
“The question is whether there is inconsistency, contraricty,
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repugnancy—the words are interchangeable—between the State
law and the scope and purpose of the law of the Commonwealth.”

The Effect of Repugnancy. The question now arises as to what
is the precisc cficct of the rule of repugnancy on the law which is
affected by it. As we have already seen, under the Austro-German
public law, a federal law abrogates a State law and the natural con-
sequence is that the State law becomes null and void and has no legal
cffect whatsoever to the extent of the repugnancy, The same view has
been taken by the Federal Tribunal of Switzerland. There toa it has
been held that a federal law abrogates a Cantonal law in so far as
there is repugnancy between them.! Under Article 3 of the Consti-
tution of Argentina, the Federal Constitution as well as all federal
laws are “the supreme law of the Nation™; in other words, they stand
on the same footing #is-d-pis the laws of a Province. Therefore, the
Supreme Court of Argentina has not differentiated between the effect
of a repugnancy between a federal law and a provincial law and that
of a repugnancy between the Constitution and a provincial law, In
both cases the provincial lawis unconstitutional and, therefore, null
and void. (Fallos 3, p. 131), Similarly, under Article 133 of the Mexi-
can Constitution, a federal law abrogates a provincial law in the
event of repugnancy.

This view of the effect of repugnancy has not, however, been ac-
cepted under other constitutional systems, The rule adopted by the
Judicial Committee of the Privy Council in regard to the Canadian
Constitution is that when a Dominion law prevails against a provin-
cial law, the legal consequence is that the operation of the provincial
law is suspended so long as the Dominion law continues to be in force.
Thus, in Attorney-General for Ontario v, Attorpey-General for the Dominiun,
(1896) A.C. 348, it was laid down by the Privy Council that when a
provincial law comes into collision with a Dominion law " provineiul
must yield to Dominion legislation, and must remain in abeyance un-
less and until” the Dominion legislation is repealed by the Dominion
Parliament. It would appear thar the same rule obtains under the
Australian Constitution. Wynes, for instance, argues that altho
it may be contended that since Section 109 uses the word “invalid™
“the State Act must remain so for all time, but the State Act remain :

a *law’, and it is only invalid when and so long as it is inconsistent

with the Federal law; when the inconsistency is removed, the taw

* Afivlter, Droil public misse, @y p. 50,
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whichwas previously invalid “to the extent of the inconsistency” be-
comes again, it is submitted, of full force and effect.” The basis of
this argument appears to be that when a State law becomes invalid
undes Section 109 of the Constitution Act on the ground of its incon-
sisteney with a federal law, the State law is not thereby repealed or
revoked and may become operative as soon as the federal liw is re-
pealed. This is because a State law is only invalid when and so long
as it iz inconsistent with a Federal law. This view has been endorsed
by the High Courtin Carter v, Egg and Pulp Board, 66 C.L.R. 557, The
law of the United States is, however, different. An Act of the Cong-
ress which is valid and constitutional is supreme as against any law of
& State which ig in conflict with it. The State statute must, therefore,
yield to the federal enactment and “is in effect no law, but an abor-
tive attempt (o exercise a power not possessed by theState legislature.”
However, in cases of concurrent powers when the Congress exercises
its legislative authority, it thereby supersedes and suspends all exist-
ing State laws on the same subject in 8o far as they are inconsistent
with the Actsof the Congress. “The federal law does not make them
invalid, if they were not so before. Neither does it repeal them.™
[Black, op. cit., pp: 29 & 190).

It s clear that in the United States a distinction is made between
conflicts which arise in regard to concurrent powers and conflicts
which relate to exclusive powers. It may be urged on this analogy
that a similar result would follow from the provisions of the Indian
Constitution. We have already pointed out that the rule of repug-
nancy under Article 254 may be applicable in three different classes of
cases, It may, therefore, be argued that in the case where a federal
law in respect of an entry in the Concurrent List is in conflict with a
State law in respect of the same matter, the State law is enly suspend-
ed 5o long as the federal law is in force and again comes into opera-
tion as soon as the federal law is repealed orso amended as not to be
in conflict with the State law. In the other two casés, however, the
rule of abrogation, as in the United States of America, will apply; in
other words, the State law will cease to have any effect or valiclity 1=
rezpective of the question whether the federal law remains in force
or not. 1t is submitted that this interpretation is not correct. The
wording of Article VI of the Constitution of the United States is essen-
tially different from the text of Article 254 of the Indian Constitution.
The provision embodied in the American Constitution speaks of the
supremacy of federal laws as against contrary provisions in the laws
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of the States. It does not anywhere expressly state the effect of a con-
flict between a federal law and a State law. On the other hand,
Article 254 (1) of the Indian Constitution specifically provides that a
federal law prevails-against a State law which is repugnant to it and
the State law is void to the extent of the repugnancy. It is, therefore,
clear that the principle deduced from the provision of the Constitu-
tion of the United States is not supported by the language of Article
234 (1) of the Indian Constitution. In these circumstances it is not
Justifiable to import the interpretation which has been placed upon
Article VI of the Constitution of the United States. Similarly, it has
to be peinted out, the rule evolved by judicial interpretation under
the Canadian Constitution is equally inconsistent with the actusl
wording of Article 254 (1) of the Indian Constitution. It follows,
therefore, that neither the American rule nor the Canadian principle
can be accepted as valid under the Indian Constitution.

It has also been suggested that the effect of repugnancy under the
Indian Constitution is not the same in all cases. Where a State law
was enacted subsequent to a federal law, the State law is void ab initio
because the repugnancy arose as soon as the State law came into force.
Where, however, a federal law came into operation after a State law,
a different rule obtains. In such a case the State law is valid ab initio
and becomes invalid from the moment of the enactment of the feder-
al law, but revives if and when the federal law is repealed. It is sub-
mitted that thisinterpretation is equally untenable. In the first place,
the word **void” used in Clause (1) of Article 254 must necessarily have
the same meaning whether the State law is enacted before or afier the
federal law. But the interpretation suggested above uses the word
in two different senses in the two different cases. The word “void”
means null and void in the first case, but in the second case it only
means that the operation of the law is suspended. This is totally in-
compatible with the generally accepted rules of interpretation. Ac-
cording to the Shorter Oxford Dictignary, the word “void” means
“having no legal force; legally null, invalid, or incffectual.” I this
is the ordinary meaning of the word, then it must be applicable in
both cases and a State law must be null and void whether it was en-
acted before or afiera federal law. Reference has in this connexion
been made to the judgement of the Supreme Court in Behram Khur-
shid v. State of Bombay, A.LR. (1953) S.C. 123. It is true that in
that case a distinction was made between pre-Constitution and
post-Constitution laws in determining the effect of Article 13(1}, and
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it was held that so far as existing laws were concerned they were not
void altogether because Article 13 (1) had not been given any retro-
spective effect. The majority of the Supreme Coart, however, made
it clear that after the coming into force of the Constitution the effect
of Article 13 (1) on all repugnant laws was that “it nullified them,
and made them ineffectual and nugatory, and devoid of any legal
force or binding cffect.” (Per Mahajan, C. J.). The Court did not
interpret the word “void' in two different senses in the two different
cases. In one case the repugnant law was void only in respect of
Sfucta pendentia and facta futura. In the second case the repugnant law
was void ab imitio. There is, therefore, nothing in the judgement of
the Court to justify the interpretation of the word “void™ intwo differ-
ent senses, It is, therefore, submitted that Clause (1) of Article 254
means exactly what it says that a repugnant law is void to the extent
of the repugnancy in all cases, and, therefore, there can be no ques-
tion of revival if the paramount law is repealed or so amended as not
1o be in conflict with the secondary law. The High Court of Australia
has held that under Section 109 of the Ausiralian Constitution Act,
a State law, which is inconsistent with a federal law, is not totally
abrogated but remaing in abeyance till the inconsistency iz removed.
(Carter v. Egg & Palp Board, 66 C.L.R. 557}, But, as we have already
seen, this interpretation is founded upon the words “'to the extent of
the inconsistency’ which have been interpreted as meaning that a
State law is invalid so long as there is inconsistency and revives as
soon as the inconsistency is removed. It should, however, be pointed
out that the expression *‘to the extent of the inconsistency”™ has spatial
and no temporal connotation and can only mean that so much of the
State law is void as is inconsistent with the paramount law. The
aperative word in the expression is “‘extent”” which means “compass™
and the expression cannot by any stretch of reasoning be construed
to mean that so long as the inconsistency exists. It would, therefore,
be abundantly clear that the only reasonable interpretation of Clause
(1) of Article 254 is that a State law which is repugnant to a federal
law is void 1o/ the extent of the repugnancy, and the word *void™
means, to quote Mahajan, C. J., “ineffectual and nugatory and de-
void of any legal force or binding effect.” As regards Clause (2) of
Article 254, a different interpretation must be accepted. This was
made abundantly clear by the Supreme Court in Javerbhai v, State of
Bombay, ALR. (1954) S.C. 752: “On a question under Article 254
(1) whether an Act of Parliament prevails against a law of the State,
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no question of repeal arises; but the principle on which the rule of
implied repeal rests, namely, that if' the subject-matter of the later
legislation isidentical with that of the earlier, so that they cannot both
stand together, then the earlier is repealed by the luter enactment,
will be equally applicable to a question under Article 254 (2)."

Itshould be added that the doctrine of severability comes into play
inall cases ofrepugnancy. The doctrine was thus stated by Sulaiman,
J: in Shyamakant v. Rambhajan, A.LR. (1939) F.C. 74: *Tt is a well-
established principle that if the invalid part of an Act is veally sepa-
rate in its operation fram the other parts, and thee rest are not insever-
ably connected with it, then only such part is invalid, unless, of course,
the whole object of the Aet would be frustrated by the partial excly-
sion; . .. The test is said to be whether a statute with the invalid
portions omitted would be substantially a different law as to the sub-
ject-matier dealt with by what remained from what it would be with
the omitted portions forming part of it." Applying this principle to
i case of repugnancy under Scction 107 of the Government of India
Act, 1935, the learned Judge observed os follows: **The words *to the
extent of the repugnancy” occurring in Section 107 indicate that it is
not essenitial that the whole Act nor even a whole Section must be dec-
Jared invalid, but that it is necessary to ascertain exactly how mueh
of it is void on account of repugnancy.”

The Content of Legislative Power: the Union List. It now
remains to examine the content of the authority of the Union and
State Legislatures. This is the problem of distribution of specific
powers between the Pederation and its component units. A detailed
scheme has been incorporated in the Seventh Schedule to the Tndian
Camstitution which contains three different legislative lists: the Union
List, the State List and the Concurrent List. 1t should be noted that
there are three distinetive leatures of this scheme of distribution,
Figstly, the Seventh Schedule contains a much more detailed enumer-
ation of subjects than is to be found in any other federal constitution,
Secomdly, cach item of the Lists has been given a detailed specification
so.as to obviate doubts and difficultics. Thirdly, Ttem 97 of the Union
List expressly includes within the federal sphere “any other matter
not entimerated in List 11 or List 1T including any tax not mention-
ed in either of those lists.” This item read with Article 248 places the
residuary powers of the Union beyond any question. These three
featurcs undoubtedly contribute to the precise and aceurate deter-
mination of the content of the legislative power of the Unjon and
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State Governments, and may, therefore, make it unnecessary to refer
to judicial authoritics many issues which have arisen under other
federal constitutions.

External Affairs. There are soveral factors which determine the
content of the authority of the Union and State Legislatures, We
have already seen that the Indian Republic is an organic unity from
the point of view of international law; hence all matters relating 1o
international affairs naturally fall within the exclusive authority of the
Union Parliament. The institution of several organs invested with
the power to enter into relations with foreign States is essentially re-
pugnant to the structure of a federal State. Therefore, the Union List
contains a formidable number of subjects [alling within the field of
external affairs, These are: forcign affairs, including all matters
which bring the Union into relations with any foreign country; diplo-
matic, consular and trade representation; United Nations Organiza-
tion; participation in international conferences; associations and
other bodics, and implementing all decisions made thereat; entering
into treaties and agreements with foreign countries, and implement-
ing all treaties and agreements and conventions with foreign count-
ties; war and peace; foreign jurisdiction; citizenship, naturalization
and aliens; extradition; admission into, and emigration and expul-
sion from India, including passports and visas; pilgrimages lo places
outside India; piracies and crimes committed on the high seas or in
the air; offences against the law of nations committed on land, on the
high seas or in the air; trade and commerce with foreign countries,
including import and export across customs frontiers; and fishing and
fisheries bevond territorial waters.

Such & detailed enumeration of subjects falling within the sphere of
foreign affairs is not to be found in any other federal constitution, For
instance, the Constitution of the United States does not expressly refer
10 foreign affairs but assigns to the President the power to appoint
ambassadors and ministers to foreign countries, to receive diplomatic
agents of foreign governments, and to negotiate treaties subject to the
concurrence of the Senate. Section 51 of the Australian Constitution
uses the term “external uifairs” but does not give any further details
regarding its content. Under the British North America Act, 1867,
the list of powers expressly allotted to the Dominion Government
does not contain any reference to foreign relations, but Section 132
provides that the Dominion Government and Parliament shall have

all powers necessary or proper for performing the obligations of
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Canada towards foreign countries arising under weaties, The power
assigned to the Union Government under the Constitution of Soviet
Russia is described as follows: “Representation of the U.S.S.R in
its international relations, conclusion and ratification of treities with
other States.” Article 8 of the Swiss Constitution lays down that the
Conlfederation has the sole right 1o conclude alliances and treatics
with forcign powers. This is supplemented by Article 102 which pro-
vides that the Federal Council “watches aver the external interests of
the Coonfederation, particularly the maintenance of its international
relations, and is, in general, entrusted with foreign relations.” A limi-
ted assignment of legislative powers in respect of foreig n affairs is also
to be found in the Constitutions of Argentina, Brazil and Mesico,
Defence. All questions relating to the defence of the Indian Re-
public are questions of national importance, apart from being inti-
mately connected with the external relations of the State: hence all
such matters fall within the exclusive competence of the Union Par-
liament, The fivst nine items of the Union List fall under this category:
defence of Indiaand every part thereof including preparation for de-
fenice and all such acts as may be conducive in times of war to its
prosecution and, after its termination; to effective demobilization;
naval, military and air forces, and all other armed forces of the
Union; delimitation of cantonment areas, local sclf-government in
such areas, the constitution and powers within such areas of canton-
ment authorities and the regulation of house accommodation (includ-
ing the control of rents) in such areas; naval, military and air force
works; arms, ammunmnition and explosives, atomic energy and mineral
resources necessary for its production; industries declared by Parlia-
ment by law 1o be necessary for the purpose of defence or for the
prosecution of war; central bureau of intelligence and nvestigation;
preventive: detention for reasons connected with defence, forcign
affairs, or the security of India and persons subject to such detention,
It would be abundantly clear that this detailed specification covers
every aspect of defence and does not provide any scope for doubt or
difficulties. The analogous provisions in other constitutions are com-
paratively meagre and inadequate. Thus, under the Constitution
of the United States, the Federal Congress has power “to provide
for the common defence and general welfare of the United States," 1o
“raise and support armies," “to provide a navy" and *“‘to make rules
for the government and the regulation of the land and naval forees.”
The Australian Constitution Act speaks of “the nayal and military
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defence of the Commonwealth and of the several States, and the con-
trol of the forces to execute and maintain the laws of the Common-
wealth.” In the Canadian Constitution, the term used is “militia,
military and naval services and defence.” The Russian Constitution
describes the defence power of the Soviet Union as “the organization
of the defence of the 11,8.S.R. and direction of all the armed forces of
the U.S.S.R.; the establishmentof the guiding principlesof the organi-
zation of the military formations of the Union Republics™, In Swit-
zerland the Confederation has the sole authority to enact laws on the
organization of the army. There is a further provision that measures
for external safety and also for the maintenance of the independence
and neutrality of Switzerland fall within the competence of the Feder-
al Assembly., Under the Austrian Constitution, the Federal Govern-
ment has exclusive power, both legislative and executive, in respect
of “military questions". Thisincludes “yl] necessary measures result-
ing from war or the consequences of war.” Article 67 of the Argen-
tine Constitution authorizes the Federal Congress ““to provide for the
security of the frontiers™; “to fix the strength of the Land and Naval
forces in times of peace and war; and to establish regulations and or-
dinances for the government of the said forces,” The provisions in the
Constitutions of Brazil and Mexico refer only to the organization and
regulition of the armed forces.

It is clear that under the Indian Constitution the entirve field of
defence has been assigned to the exclusive competence of the Union
Government; in fact, the armed forces of the former Princely States
have either been dishanded or enrolled in the Union Army. This
was exactly the position in the United States of Brazil where the State
Constitution authorized the States to maintain “militarized police,”
but these were enrolled in the Federal Army under Federal legislation.
On the other hand, in Australia, Mexico and the United States of
America, the States have the right 1o maintain their own militin
subject (o central control, and can raise armed forces with the pre-
vious approval of the Federal Government. In Switzerland, although
the Confederation is not entitled to maintain a standing army, every
Canton has the right 10 do so provided the total strength does not
exceed three hundred. Tn Argentina the Provinces have express power
to raise armed forces “in the event of foreign invasion or of a danger
30 imminent that it admits no delay.” In Soviet Russia each of the
Union Republics his its own “military formations™, although under
general control of the Union Government.

1
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Communications, The next category of federal subjects may be
described under the generic torm of “communications”, and includes,
intev afia, the following important items: railways; national highways;
shipping and navigation on national waterways, as regards mechani-
cally propelled vessels, and the rale of the road on such waterways;
maritime shipping and navigation, including shipping and navigation
on tidal waters; lishthouses, beacons and other provisions for the safe-
ty of shipping and aircraft; national ports,including their delimitation
and the constitution and powers of part authorities; airways, aircraft
and air navigation; carriage of passengers and goods by rail, sea or
air, or by national waterways in mechanically propelled vessels;
posts and telegraphs, telephones, wireless, broadcasting and other
like forms of communication; and regulation and development of
inter-State rivers and river valleys to the extent declared by Parlia-
ment 1o be expedient in the publicinterest. Tt isevident that all these
forms of communication are of national interest and, therefore, fall
within the exclusive competence of the Union. There are, however,
certain points of importance which differentiate this provision from
those of other federal constitutions. For instance, under the Indian
Constitution all railways belong to the Uniton and, in fact, the rail-
ways belonging to some of the formey Princely States have been taken
over by the Union Government, The position is, however, different
in some of the other federal States. For instance, in Australia, in June
1944, there were 24,000 miles of State Railways as against 2,000 miles
of Federal Railways. Similarly, Article 13 of the Brazilian Constitu-
tion provides for Union Railways as well as State Railways, Under
Article 100 of the Constitution of Argentina the Provinees have the
power o construct and maintain railways. In Russia not only the
Union Republics but also the regional authorities have the power to
construct railways to satisfy local needs. On the other hand, the
federal power in respect of broadeasting under the Indian Constitu-
tion is much wider than in Australia and Canada where it is restricted
1o regulation and control. The power of the Dominion Government
in Canada in respect of air navigation is also confined to “regulation
and control'’. Tt wonld also appear thatin the United States of Ame-
rica this federal power is similarly restricied. The position in regard
to ports and harbours is also different in other federal States. For
instance, in the United States of America they have been left to the
legislation of the individual States, subject to the regulating power of
Congressinso far asthey belong to or are used for the kind of commeree
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which may be designated as foreiga or inter-State commeree, There
i no express provision in the Australian Constitution regarding this
matter, but it has been held that federal control over transpart, which
arises under the trade and commerce power of the Commonwealth,
embraces ports and harbours in % far as international and inter-
State trade is concerned.

Federal Economic Interests, Another important category of
Union subjects embraces cconomic questions affecting the interests
of the Union as a whole. Some of these important items are: inter-
State trade and commeree; incorporation, regulation and winding up
of trading corporations, including banking, insurance and financial
corporations, and of corporations, whether trading or not,with objects
not confined to one State; insurance and banking; bills of exchange,
cheques, promissory notes and other like instruments; patents, inven-
tions and designs; copyright, trade-murks and merchandise marks:
establishment of standards of weights and measures; industries the
control of which is declared by the Union Parliament to be expzdient
in the publicinterest; regulation and development of oil fieldsi and
mineral oil resources, petroleum and petroleum products; regulation
of such mines and such mineral development as may be specified by
the Union Parliament; and regulation of labour and safety in mines
and oil felds.

It will be clear that the foregoing enumeration covers a large field
of economic and commercial matters, but does not complete the pie-
ture of the competence of the Union Government in respect of such
affuirs, This enumeration must be read in conjunction with the
powers which the Union Parliament may exercise under the Con-
current List. This List includes such important subjects as eco-
nomic and social planning, commercial and industrial monopolies,
industrial and labour disputes, welfare of labour, social security and
social insurance. In comparison with these powers of the Indian
Parliament the legislative authority of the Federal Legislatures under
the Constitutions of the United States, Australia and Canada appears
to be very limited, although the extent of the federal power in such
cases has been enlarged by judicial interpretation. For instance, in
the United States of America the most important subject which has
been assigned by the Constitution to the Federal Government is trade
and commerce, but the scope of this power has been so enlarged by
judicial interpretation as to include every kind of economic activity,
Some of the other federal constitutions, however, contain elaborate
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provisions analogous to those of the Indian Constitution, Under the
Swiss Constitution the legisative powers of the Confederation in
respect of economic and commercial matters was extremely limited,
and, in spite of the fact that the ambit of these powers was enlarged
in practice by interpretation by the Federal Council, it was found
necessary to implement them by a constitutional amendment. Thus,
under the constitutional reform of 1947, which has amended zeveral
Articles of the Constitution and introduced new Articles, the legis-
lative authority of the Confederation in the economic field has
been substantially augmented. This reform has had a two-fold effect.
Firstly, it has regularized a series of legislative measures which were
in fact contrary to the terms of the Constitution. Secondly, it has en-
abled the Federal Government to prepare elaborate economic plans
and thus take an active share in the formulation and regulation of
the economic activities of the people.

Federal Institutions. The next group of federal subjects com-
prises all those matters which, by their very nature, must fall within
the competence of the Union Parliament. These are: Union agencies
and institutions; Union public services and Union Public Service
Commission, and All-India services; powers, privileges and immuni-
ties of Parliament and ite members: salaries and allowanees of memn-
bers of Parliament; emoluments, allowances and privileges of the
President and Governors; salaries and allowances of the Ministers of
the Union; constitution, organization, jurisdiction and powers of
the Supreme Court and constitution and organization of the High
Courts. The Union Parliament has also exclusive authority in respect
of its own eclections and elections to the offices of the President and
Vice-President as well as: in respect of the Election Commission.
The Union List also includes several subjects which are of inter-State
importance and could not, therefore, be left to the Legislatures of the
States. These include extension of the jurisdiction of a High Court
ina State to any area outside that State; extension of the powers and
jurisdiction of members of a police force belonging to s State to any
area outside that State; inter-State migration and inter-State quaran-
tine; and co-ordination and determination of standards in institutions
for higher education or research, and scientific and technical instit-
utions.

Ancillary Matters. There is also a long list of financ
of the Union Parliament, but these hnl:-E been dcnlljlcfr;tﬁn:r:
separate chapter. The Union List alio provides for ancillary
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powers in respect of the matters assigned to the exclusive legislative
competence of the Union Parliament. These are: offences against
laws with respect to any matters contained in the Union List ; en-
fjitirics, surveys and statistics for the purpose of any of the matters
incladed in the Union List; jurisdiction and powers of all courts,
except the Supreme Court, with respect to any of the matters in the
Union List, but not including fees taken in any court. There is,
however, no provision, either in the Constitution itself or in the Union
List in respect of the implied powers of the Federal Government,
such as is to be found in the Australian and American Constitutions.
‘The last item of the Union List does, however, cmphasize the grant
of residuary powers to the Union Parliament already provided for
under Article 248,

The State List. Three preliminary observations should be made
in this connexion, In the first place, as we have already seen, unlike
the units of other federations except Canada, the constituent
States of the Indian Union do not passess any residuary powers.
[Durgeshioar v. Secretary, Bar Council, A.1.R. (1954) All. 728]. Sccondly,
the matters which have been assigned to the Legislatures of the States
are of a purely regional character and include very few matters of
general importance. Thirdly, the grant of power in relation to the
State List is expressly controlled by the grant of power inregard to the
Union and Concurrent Lists so that the scope of the items in the
State List is necessarily restricted by the various matters enumerated
in the Union and Concurrent Lists. This is clear from Clause (3) of
Article 246 of the Constitution which lays down that the legislative
power of the States is subject to the grant of exclusive powers made to
‘the Union Parliament under Clause (1) as well as to the grant of
concurrent powers made under Clause (2),

An examination of the State List shows that the Legislatures of
the States can deal with the following important subjects only: public
order, which presumably means public peace and tranquillity;
administration of justice, including constitution and organization of
all courts, except the Supreme Court and the High Court; police,
prisons, reformatories, Borstal institutions and other institutions of a
like nature; local self-government; public health and sanitation;
education including universities other than central universities; Stute
institutions like libraries and museums; communications other than
those included in the Union List; agriculture and animal husbandry;
waler supplics, irrigation and canals, drainage and embankments,
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water storage and water power; all questions relating ta land and
land tenure; forests and fisheries, including protection of wild animals
and birds.

The List also includes several cconomic and industrial subjects.
These are: regnlation of mines and mineral development subject to
the power granted to the Union; industries subject to the related item
in the Union List; gas and gas-works; trade and commerce within
the State subject to the power of the Union Parliament under the Con-
current List; production, supply and distribution of goods subject tothe
power granted under the Concurrent List; markets and fairs; weights
and measures except establishment of standards; moneylending and
moneylenders; incorparation, regulation and winding up ol corpora-
tions other than those specificd in the Union List, and universities and
co-operative societies, including incorporated societies and associa-
tions; and betting and gambling.

There arc also several matters which, by their very nature, must
fall within the competence of the Legislatures of the States. These
are: clections to the Legislaturesof States subject to the provisions of
any law made by the Union Parliament; salaries and allowances of
members of the Legislatures and officers of the Legislatures; powers,
privileges and immunities of the Legislatures; salaries and allowances
of Ministers of State; State Public Service Commission; and pensions
payable by the State or out of the consolidated funds of the State.

The Concurrent List. Under Article 246 of the Indian Constitu-
tion, the Union Parliament as well as the Legislatures of the States
have power to make laws with regard to any of the matters
enumerated in the Concurrent List. There are four general rulesin
respect of the exercise of this power, In the first place, the power of
any State to legislate in respect to any matter included in the Concur-
rent List remains unaffected until and unless ousted by a Union Law

on the same subject. Secondly, as we have already seen, a State law
is superseded to the extent of its inconsistency with a Union law
except where the Union law is prior in date and the State law has
been enacted with the assent of the President. Thirdly, both the
State law and the Union law may remain in force if there is
no inconsistency between them. Thus, a Union law may impose
an obligation on individuals over and aboyve the obligation of a
similar character imposed by a State law. Fourthly, where a State
law has been entirely superseded by a Union law, the subject falls
exclusively within the competence of the Union Parliament,
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An examination of the Concurrent List indicates that the matters
enumerated thercin fall under three different eategories. In the first
place, there are matters relating to law and order, These include
such items as criminal law and procedure, preventive detention,
il procedure, and contempt of court, but niot including contempt
of the Supreme Court.. The sccond group relates to personal rights
and status such as marriage and divorce, wills and succession, transfer
of property, contracts including partnership and agency, actionable
wrongs, bankruptey and insolvency, and trust and trustess. The
third category embraces social and economic legislation and includes,
inler alia, the following items: economic and social planning; com-
mercial and industrial monopolies; trade unions, and industrial and
labour disputes; social security and social insurance: and welfare of
labour. It is abvious that all these items have been included in the
Concurrent List because uniformity of legislation may become desir-
able and necessary in the interest of the Republic. This is why most
af these items have been assigned to the Federal Parliament in other
federal constitutions. For instance, Article 67 of the Argentine
Constitution empowers the Federal Congress to enact “the Civil,
Commercial, Penal, Mining, Air, Health, and Social Codes.” Simi-
larly, under Article 10 of the Austrian Constitution, such important
subjects as civil and criminal law, labour legislation, professions and
industries, and public health fall within the federal sphere, The
Constitution of the U.S.S.R. prescribes that the exclusive authority
of the Union shall extend to civil and criminal codes, judicial
system and procedure, State insurance, principles of labour and
national economic plans. Itis, therefore, evidentthat the tendency of
all modern federations has been to enlarge the social and economic
sphere of the federal legislature, It should also be pointed out that
some of the items in the Concurrent List necessarily fall within the
competence of the Union Parlinment because of their extra-territorial
effect. For instance, removal of prisoners from one State to another
could not be dealt with by the Legislature of a particular State, as a
State law would not have any effect outside its territaries. The item
relating to *“the prevention of the extension from one State to another
ol infections or contagious discases” is of a similar character.

Plenary Powers of the Legislatures, It isaxiomaticol all federal
constitutions that within the sphere of legislation assigned to the
Federation or to the constituent units, the legislature concerned has
full and complete authority, subject to such limitations or prohibitions
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as may be expressly embodied in the Constitution or may follow by
necessary implication. Thus, it was held by the Privy Council in
dealing with the Canadian Constitution that within the limits pres-
cribed by the Constitution Act, the Legislature of a Province of
Canada was supreme, and had the same authority us the Impéerial
Parliament or the Parliament of the Dominion of Canada. [Hodee 1.
the Queen, (1884) 9 App. Cas., at p. 132], Similarly, it has been held in
Australia that “the Federal Parliament has, within its ambit, full
power to frame its laws™. (Per Higgius, J. in Baxter . Ah Way, 8 C.LR.
646). The Supreme Court of Argentina has also held that the
Federal Legislature as well as the Provincial Legislatures have plen-
ary pawer within the ambit prescribed by the Constitution. (Fallos 7,
p- 373). The same principle is applicable under the Indian Constitu-
tion. [See In re Aréicle 13% and Delhi Laws Aet, ALR. (1951) S.C.
332]. An interesting illustration of the plenary power of & legisliture
is its right to enact retrospective legislation. Several constitutions
contain express prohibition against retrospective laws. For instance,
Article 14 of the Mexican Constitution prescribes that no laws shall
have a retrospective effect to the prejudice of any person (e perjuicio
de persina alguna), Similarly, the Constitution of the United States
forbids the enactment of ex post facte laws, and this has been con-
strued as relating only to crimes and misdemeanours covered by
criminal law. A similar prohibition against penal laws of a retrospec-
tive character is to be found in Article 20 of the Indian Constitution.
However, subject to this prohibition, the Union Parliament as well
as the Legislatures of the States have full power and authority to
enact laws with retrospective effect. This is a natural consequence of
their plenary powers. The rule has been thus laid down by the Sup-
reme Court in Union of India v, Madan Gopal, A LR, {1954) 5.C. 158:
“While it is true that the Constitution has no retrospective operation,
except where 4 different intention elearly appears, itis notcorrect to
say that in bringing into existence new Legislatures and conferring on
them certain powers of legislation, the Constitution operated retros-
pectively. The legislative powers conferred upon Parliament under
Article 245 and Article 246 read with List 1 of the Seventh Schedule
could obviously be exercised only after the Constitution came into
force and no retrospective operation of the Constitution is involved
in the conferment of those powers. But it is a different thing 1o say
that Parliament in exercising the powers thus acquired is precluded
from making a retroactive law, The question must tdepend upon the
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scope of the powers conferred, and that must be determined with
reference fo the ‘terms of the instrument by which, affirmatively, the
legislative powers were created and by which, negatively, they were
restricted”.” The Court, therefore, held that Articles 245 and 246
read with Entry No, 82 of List 1 of the Seventh Schedule empower
the Union Parliament to make laws with respect to taxes on income
for the whole of the territory of India, and impose no limitation or
restriction in regard to retroactive legislation. The Court, therelore,
came to the conclusion that the Union Parliament was competent to
make a law imposing a tax on the income of any year prior to the
commencement of the Constitution. The same rule would neces-
sarily be applicable to the legislative power of a State Legislature,
Another immediate consequence of the plenary powers of a legis-
lature is that it is competent o make laws incidental to the exercise
of its express powers under the Constitution. Several constitutions
contain a specific grant of this ancillary power. For instance, Clause
(XXIX) of Article 73 of the Mexican Constitution empowers the
Federal Legislature “to enact all laws which are necessary to ensure
the effective execution of the powers indicated above and all those
which have been conferred by the Constitution on the authorities of
the Union.” As we have already seen, similar grants are to be found
in the Constitutions of Argentina, Australinand the United States of
America. On the other hand, there are constitutions which do not
contain any express grant of this character. In such cases the rule of
ancillary powers has been evolved by judicial interpretation. Thus,
for instance, the Privy Council, while dealing with the bankruptcy
laws of Canada, has observed as follows: “A system of bankruptey
legislation may frequently require various ancillary provisions for the
purpase of preventing the scheme of the Act from being defeated.
« « - Their Lordships do not doubt that it would beopen to the Domini-
on parliament todeal with such matters as part of a bankruptey law,
and the provincial legislation would doubtless be precluded from
interfering with this legislation inasmuch as such interference would
affect the bankruptoy law of the Dominion parliament.” It has al-
ready been indicated that a similar judge-made law exists under the
Swiss Constitution. The same principle has been accepted by the
Supreme Court of India. Thus, in Edward Mills Co. v. State of Ajmer,
ALR. (1955) 8, C, 25, the Court has explained the rule as follows-
“When a legislature is given plenary power to legislate on a particular
subject there must also be an implicd power to make laws incidental
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to the exercise of such powers. It is a fundamental principle of consti-
tutional law that everything necessary to the exercise of a power is
included in the grant of the power.”
Limitations on Plenary Powers: Territorial Restriction.
There are, however, several important restrictions on the plenary
powers of a legislature. The territorial limitation on the power of &
State Legislature is one of such limitations. Article 246 of the Indian
Constitution makes it quite clear that the Legisiature of a State las
power to make laws only in respect of that State or a part theroof:
In other words, a State Legislature has nio power to cnact extra-
territarial legislation. Thus, in State of Bombay v. Chamarbaugwala,
ALR. (1957) 8.C. 699, the Suprems Court has laid down ns follows:
“The doctrine of territorial nexus is well established and if there s a
territorial nexus between the persen sought to be charged and the
State seeking to tax him, the taxing statute may be upheld. Sufficiency
of the territorial connexion involves the consideration of two ele-
ments, namely, (a) the connexion must be real and not illusory and
(#) the Lability sought to be imposed must be pertinent to that ques-
tion. . . The question whether in 4 given case there is sufficient terri-
torial nexusis essentially ane of fact.” Therefore, in the State v, Nara-
yandas, A.1R. (1958) Bom. 68, where sections 4 & 5 of the Bombay
Prevention of Bigamous Marriages Act, 1946 were challenged on
the ground that these provisions purporied to legislate with regard
to marriages contracted beyond the limits of the State, it was held
by the High Court of Bombay that as there was no territorial nexas
between the State and a marriage contracted outside its limits the
impugned provisions of the Act were ulira vires the State Legislature.
The Rule against Colourable Legislation., This is another
important limitation on the power of a legislature. The rule was thus
explained by Mukherjea, J. {afterwards C.J.) in Gajapati Narayan
Deo v, State of Orissa A.LR. (1953) 5.C. 375: *“If the Constitution of
a State distributes the legislative powers amongst different bodies,
which have to act within their respective spheres marked out by
specific: legislative entries, or il there are limitations on the legisla-
tive authority in the shape of fundamental rights, questions do arise
as 10 whether the legislature ina particular case has or has not, in res-
pect to thesubject matterof thestatute or in the method of enacting it,
transgressed the limits of its constitutional powers. Sueh transgression.
mity be patent, manifest or dircct, but it may also be disguised, covert
and indirect and it is to this latter class of cases that the expression
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‘colourable legislation' has beenapplied in certain judicial pronounce-
ments: The idea conveyed by the expression is that although ap-
parently a legislature in passing a statute purported o act within
the limits of its powers, yet in substance and in reality it transgressed
these powers, the transgression being veiled by what appears on
proper examination 0 be a mere pretence of disguise. ;. In other
" words, it is the substance of the Act that is material and not merely
the form or outward appearance, and if the subject matter in subs-
tance is something which is beyond the powers of that legislature to
legistate upon, the form in which the law is clothed would not save it
from condemnation. The Legislature cannot violate the constitu-
tional prohibitions by employing an indirect method.” In other
words, the rule lays down that a legislature cannot go outside its
sphere. of competence, whether directly or indirectly. Every law
must, therefore, be scrutinized as to whether the legislature by
device purports to make a law which, though in form appears to be
withinits sphere, yet in effect and substance reaches beyond it: Nug
enwvgra Rao v, Andkra Pradesh State Road Transport Corporation, A.LR.
(1959) S.C. 308. The same rule obtains under other common law
systems. For instance, as Lefroy points out, the Parliament of Canada
cannot, under colour of general legislation, deal with what are provin-
cial matters only; and conversely, provincial legislatures cannot,
under the mere pretence of legislating upon one of the matters enu-
merited in Section 92, really legislate upon a matter assigned to the
jurisdiction of the Parliament of Canada. *‘What is here referred to
15 legislation ostensibly under one or other of the powers canferred by
the British North America Act on the enacting body, but, in truth
and fact, relating to some subject which is not within the jurisdiction
of that body.” (Op, cit. at p. 76). In Madden 0. Nelson & Fort Sheppard
Railway Co., (1899) A.C. 626, the Judicial Committee of the Privy
Council has endorsed the principle that if the Dominion Parliament
or the provincial legislatures have no power to legislate direatly upon
a given subject matter, neither can they legislate upon that matter
indirectly.

The Rule against Delegated Legislation. This is probably the
most important limitation on the powers of a legislature, Article 36
‘of the Canstitution of Brazil furnishes an interesting illustration. This
Article recognizes the doctrine of separation of powers and proceeds
to lay down that “the authorities under the Constitution are preclud-
ed from delegating their attributes.” In other words, under the
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Brazilian Constitution, both the Federal Congress and the Legis-
latures of the States are not competent to delegate their powers of
legislation to any person or body of persons, whether subordinate or
otherwise. The reason for this express prohibition is to be found
in the fact that under the previous constitutions there was a con-
siderable abuse of delegation, and all important legislative measures
were carried out by the exccutive in exercise of delegated powers.
The prohibition is, however, subject to Article 87 which canfers on
the President of the Republic “the exclusive prerogative” to issue
decrees and regulations for the faithful execution of laws. On the
other hand, there is no provision in the Constitution of the United
States containing any prohibition against delegation of legislative
powers, but the rule has been deduced from the doctrine of separa-
tion of powers which is a basic fieature of the political organization of
the United States. As Harlan J. has rightly observed in Field v. Glark,
143 U.S. 649, that the Congress cannot delegate legislative power to
the President is a principle universally recognized as vital for the
integrity and the maintenance of the system of government establish-
ed by the Constitution. However, as Willoughby points out, there
are three main exceptions to this general rule. The first exception
relates to the delegation of legislative power to local authorities for
the purposes of local government. It has been held that such dele-
gations are permissible because of the Anglo-Saxon practice prior
to the Constitution. The second exception relates to conditional legis-
lation. This arises when a law provides that the prescriptions: cone
tained therein shall only be applicable in the event of a specified
contingency and authorizes the executive to decide whether or not
such a contingency exists and thus to determine whether or not the law
should be brought into force. In this case the exccutive anthority does
not enact a law but merely determines the existence of facts on which
depends the enforcement of the law. Thirdly, & law which lays down
a nile of conduct may also authorize the executive to issue regu-
lations for the effective execution of the provisions of the law. But
for the constitutional validity of such a delegation it is essemtial that
the law must lay down the policy as well as the standard, (Schechter
0. United Stales, 295 1.5, 495).

A different view has been taken both in Canada and Australia.
The locws dlussicus is Hodge v. Queen (1884) 9 App. Cas, 117, where the
question was whether the Provincial Legislature of Ontario could
validly enact a law creating an executive body and empowering it to
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pass resolutions regarding tavern licences and to impose penalties
for the breach of such resolutions. The law was challenged on the
ground delegatur non potest delegare. This contention was rejected by
Their Lordships of the Privy Council who held that within the limits
prescribed by the Canadian Constitution the Legislatures of the
Pravinces of Canada had plenary pawers of legislation. They said:
“Within these limits of subjects and arca the local Legislature is
supreme, and has the same authority as the Imperial Parlinment, or
the Parliament of the Dominion of Canada would have had under
like circumstances to confide to a municipal institution ar body of
its own creation, authority to make bye-laws or resalutions as to sub-
jects specified in the enactment, and with the object of carrying the
enactment into operation.” The same principle has been followed
by the High Court of Australia. In Dignan’s case, 46 CL.R. 73,
Evatt, J. pointed out that the theory of separation of powers on
which the rule against delegation was based, did not apply under the
Australian Constitution, He was; therefore, of the view that the “true
nature and quality of the legislative power of the Commonwealth
Parliament involves, as part of its content, power to confér law-
making powers upon authorities other than the Parliament itself”,
but the extent of the power granted was often a material fuctor in
determining the validity of the legislation.

This may be compared with the position under Article 76 of the
Constitation of Italy which expressly grants the power of delegation.
This is no doubt a recognition of the theory which prevails on the
continent of Europe that the power of delegation is inherent in legis-
lative power. Article: 76, however, subjects the power to certain
conditions and lays down as follows: “The excrcise of legislative
function cannot be delegated to the Government except after the
seitlement of the directive principles and criteria and only for a limi-
ted period and for definite objects.'” The question of the piecise
significance of this provision was raised before the Italian Constitu-
tional Court in the case of Ents Colonizzazione Delta Paduno, (1957)
Giur. cozst., p. 68+. The Court held that legislative function does not
congist exclusively in the enactment of general and abstract rules of
law but may also comprise regulations such as have been recognized
by the Constitution. It s this secondary legislation which comes
within the purview of delegation, for the formulation of such legisla-
tion may depend on technical knowledge. Therefore, Section 5 of
Statute No. 230 of 1950 was not constitutionally invalid in so [ar
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as it merely authorized the Government o extend the application of
the provisions of the law to such areas as the Government may con-
sider necessary and desirable. The Court emphasized the fact that
the principles for the exercise of the discretion of the Government
had been clearly laid downin the law,and, therefore, held that the Taw
did not contravene the provisions of the Constitution.

There is no express prohibition against delegated legislationin the
Indian Constitution. Nor is there any specific recognition of the
doctrine of separation of powers. The question, therefore, arises
whether the rule against delegated legislation is consistent with the
basic principles of the Indian Constitution and to what extent
itisapplicable. At the outset itisnecessary todistinguish between two
aspeets of the question. Delegation of legislative power may mean
transfer of the righi to cract laws to another authority or body of per-
sons. Insuch a case the legislature divests itself of the authority vested
in it, either generally orin respect of specified matters. Secondly,
delegation may also mean the frangfer of bhe exercise of legistative fune-
tion. In this case the legislature does not transfer its title, nor does
it totally abdicate its function. As regards the first, it is abundantly
clear that neither the Union Parliament nor the Legislatures of the
States can transfer their title to legislative power, Here lies the cssen-
tial point of difference betweenthe British Parliament and the Legis-
latures of the Indian Republic. The British Parlinment is sovercign
in every sense of the word, because it posesses not only plenary powers
in respect of legislation but also enjoys and can exercise constituent
powers. In other words, it can create new legislative organs and
vest its power, ¢ither partially or totally, insuchnewly created organs.
On the other hand, the Indian Constitution isa “controlled"” consti-
tution and the Union Parliament has no constituent powers eseept
in the circumstances specified in Acticle 368. Nor such constituent
powers can be claimed by the Legislatures of the States. This dis-
tinction was clearly recognized by Mukherjea, J. (aferwards C.J.)
when he rightly observed that *as regards constitutionality of the
delegation of legislative powers the Indian Legislature cannnt be
in the same position as the ommipotent British Parlinment.” [ re
Article 143, Comstitution of India and Delhi Laws Aet, ALLR, (1951)
5.C. at p. 404]. The position under the Indian Constitation is, therc-
fore, clear, Unlike the British Parliament, the Indian Parliament
cannot divest itself of its legislative power and transfer it to any other
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organ or-authority. The same rule is more clearly applicable to the
Legislatures of the States,

The pasition is, however, different in regard to the second aspect
of the queston, i.e. to what extent the exerrise of the power to enact
laws can be delegated to another body. The question has been exa-
mined at length in various judgements of the Supréme Court, and
the following rules appear to beclearly established. In the first place,
to use the words of Mukherjea, J. in the above mentioned case, “the
Legislature must retain inits own hands the essential legislative func-
tions which consist in declaring the legislative policy and laying down
the standard which is to be enacted into a rule of law.” In other
words, the conditinn precedent to the validity of delegation is that
the law must lay down the policy as well as the standard. Secondly,
“the legitimacy of delegation depends entirely upon its being used
asan ancillory measure which the Legislature considers 1o be neces-
sary lor the purpose of excreising its legislative powers effectively
and completely,” In other words, as the learned Judge points out,
“what can be delegated is the task of subordinate legislation which
by its very nature is ancillary to the Statute which delegates the power
to makeit."" In Ediward Mills Co, v, State of Ajmer; A TR, (1955) S.C,
25, the same learned Judge observed that “‘the primary duty of law-
making has to be discharged by the legislature itself but delegation
may be resorted to as a subsidiary or ancillary measure.” These two
rules are also to be found in the judgement of Mahajan, C.J. in
Harishunkar Basla v. Madhya Pradesh, ALR. (1954) S.C. 465, where
the learned Chief Justice observed as follows: “The Legislature can-
not delegate its function of laying down legislative policy in respect
of a measure and its formulation as a rule of conduct, The Legisla-
ture must declare the policy of the law and the legal principles which
“are to control any given cases and must provide a stundard to guide
the officials or the body in power to excoute the law. The essential
legislative function ¢consists in the determination or choice of the
legistative policy and of formally enacting that policy into a binding
rule of conduct.”

It is, thercfore, obvious that the test in every case must be whether
or not the delegating law purports to transferan essential legislative
funetion, I it does not and the power delegated relates to subordinate
or ancillary legistation, the law is valid and must be sustained, A
typical instance is to be found in the recent case of B, N, Ghosh p.
Additional Sessions Judge, A1.R. (1959) Cal. 208, where the validity
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of Section 9 of the Coal Mines Provident Fund & Bonus Scheme Act,
1948 was challenged on the ground that it constituted undue dele-
gation of legislative power. The Section provided that any scheme
framed under the Act may prescribe that any person who contra-
venes any of the provisions thereof shall be punishable with imprison-
ment for a term which may extend to six months or with fine amount-
ing to Rs 1,000 or with both. Dealing with this plea the Court
observed: “Prescribing an offence and ite punishment ic essentially a
legislative act. But provided that this can be attributed to the legisla-
tive body, the actual working out of it can be delegated to a non-legis-
lative body, ....The legislative body, instead of prescribing the
precise penalty, may also lay down the limit or standard, leaving it to
the non-legislative body to prescribe the penalty within such limita-
tion or in accordance with the standard laid down. In such a case
where the non-legislative body avails itself of the power, it cannot be
said that it has created the offence or prescribed the penalty." The
Court, therefore, held that the delegation embodied in the impugned
statutory provision was permissible.! This makes it clear that the
question must depend on the circumstances of the case and the word-
ing of the delegating legislation.

The application of the rule to a particular picce of legislation is
not, however, always free from difficulties. Two important points
have, however, been placed beyond doubt by the decision of the
Supreme Court in the Delhi Laws Act case, ALR. (1951) $.C. 332,
The first is “that to repeal or abrogate anexisting law is the exercise
of an essential legislative power™ and such a power cannot, therefore,
be delegated. The question was: specifically raised in Harishankar
Bugla v. State of Madhya Pradesh, ALR. (1954) 8.C, 465, In that case
the validity of Section Gof the Essential Supplies [ Temporary Powers)
Act, 1946 was challenged on the ground that it was in contravention
of the rule against delegated legislation, Section 3of the Act authoriz-
ed the Central Government to issue orders for regulating or prohibit-
ing the production, supply and distribution of an essential commodity
and trade and commerce therein. Section 4 empowered the Central
Government to direct by notified order that the power to muke orders
under Section 3 may be exercisable also by an officer or authority

1 Irisinteresiing io note thatin s case where the fuous were: alemot similae the Supreme

Court of Argentina has held'thod it ia the muﬂ which seust lay dowen that the ja-
fringemmt of a regalation comitilules an o and muss also proscribe the penaliy.
{Pallos B8, p. 231},
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‘subordinate to the Central Government, or a State Government or
officer or authority snbordinate to a State Government. Section 6
‘provided that an order made under Section 3 shall have effect not-
withstanding anything inconsistent therewith contained in any
enactment other than the Essential Supplies Act, 1946. 1t was con-
tended that Section 6§ autharized an executive government oran officer
subordinate to it to repeal laws inconsistent with the provisions of
orders issued by the executive government or the officer concerned.
In rejecting this plea, Mahajan, C.J. observed as follows: “Section
6 does not cither expressly or by implication repeal any of the provi-
sions of pre-existing laws; neither does it abrogate them: Those laws
remain untouched and unaffected so far as the statute book is con-
cerned. The repeal of a statute means as if the repealed statute was
never on thestatute book. It is wiped out fram the statute book. The
effect of Section 6 certainly is not to repenl any one of those laws or to
abrogate them. Its object is simply to bye-pass them.” This argu-
ment does not, however, appear to be sound. IT Section 6 of the Act
did not expressly or in effect repeal the provisions of pre-existing laws,
it did certainly suspend their operation in so far as they were inconsis-
tent with an arder issued under Section 3 of the Act. The suspension
of the operation of a law is as much an essential legislative function
as the repeal of the law, and could not, therefore, be delegated to an
exccutive authority without contravening the rule againg delegation
az laid down by the Supreme Court in the Delki Laws Act case. The
plea of the invalidity of Section 6 was also repelled by the learned
Chief Justice on another ground, He pointed out that even if the
plea of implicd repeal be accepted for the sake of argument, “the re-
peal is not by any act of the delegate, but the repeal is by the legis-
lative act of the Parliament itscl. By enacting Section 6 Parliament
itself has declared that an order made under Scotion 3 shall have
effect notwithstanding any inconsistency in this order with any enact-
ment other than this Act. This is not a declaration made by the
delegate but the legislature itself has declared its will that way in
Section 6. The abrogation or the implied repeal is by force of the
legislative declaration contained in Section 6 and is not by force of
the order made by the delegate under Section 3." The learned Chief
Justice, therefore, concluded that “there is no delegation involved in
the provisions of Section 6 at all and that Section could not be held
% be unconstitutional on that ground.” It is submitted that this
is the correct basic of the decision in that case,
12
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The question of the application of the rule has also arisen with
regard to the amendment of a law. Amendment or modification of a
law is held to be an essential legislative Runction and cannot, there-
fore, be validly delegated. In the Delhi Lo At case, ALR. (1951)
S.C. 332, a distinction was, however, made by Mukherjea, J. (after-
wards C.].) between “amendment" and “modification”. According
to the learned Judge “modification” did not “mean or involye any
change of policy but is confined to alteration of such a character
which keeps the policy of the Act intact and introduces such changes
as are appropriate to local conditions of which the executive govern-
ment is made the judge.™ His view, therefore, was that a modifica-
tion of this character did not fall within the meaning of essential legis-
lative function. Bose, J. was equally emphatic on the question: *“The
power to ‘restrict and modify” does not import the power to make
-essential changes.... Toalter the essential character of an Act or to
change it in material particulars is to legislate, and that, namely the
power to legislate, all authorities areagreed, cannot be delegated by a
legislature which is not unfettered.” The majority view in that case,
therefore, was that a statutory authorization to repeal laws already in
force and to substitute in their places other laws with or without modi-
fication was repugnant to the Constitution. The position is, therefore,
clear. Amendment or modification of the essential character of a law
‘amounts to legislative function and cannot, therefore, be delegated.
This view has been endorsed by the Supreme Court in Rajnarain
Stngh v, Chairman, Patna Adwinistration Committee. ALK, (1954) S.C,
969 where the Court has laid down that “an executive authority can
be authorized to modify cither existing or future laws but not in any
cssential feature,"

Construction of Legislative Grant. Under the Indian Consti-
tution, the content as well as the extent of the power of the Legis-
latures depend primirily on the Legislative Lists embodied in the
Seventh Schedule. The interpretation of the entries in these lists
is, therefore, a matter of immediate concern, The question has been
dealt with by the Supreme Court in several cases and the canons of
interpretation relating to it are now beyond dispute. In the first
place, as indicated by the Court in $r Ram Ram Narain v, State of Bom-
bav, A.LR. (1959) 5.C. 49, “it is well settled that these heads of
legislation should not be construed in a narrow and pcdanﬂc SCnse
but should be given a large and liberal interpretation.” In laying
down thisrule, the Court cited with approval the dictum of the Privy
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Councilin British Coal Corporation v, The King, (1935) A.C. 500, that
“in interpreting a constituent or organic statute such as the Act, that
construction most beneficial to the widest possible amplitude of its
powers must be adopted.” The Court alto referred to the judgement
of the Federal Court in the United Provinces v. Atiga Begum, A.LR.
F.C. 16, where it was held that none of the items in the Legislative
Lists is to be read ina narrow or restricted sense and that cach general
word should be held to extend to all ancillary or subsidiary matters
which can fairly and reasonably bé said 10 be comprehended in it
The opinion expressed by the Court in Nevinchandra Mafatlal o. Com-
missioner of Income Tax, Bambay, A.LR. (1953) 5.C. 58 was also to the
effect that in construing an entry in any of the Legislative Lists the
widest possible construction according to their ordinary meaning
must be given to the words used in such an entry so that the legisla-
tive grant may have effect in its widest amplitude.

Another canon of construction is the rule of reconciliation. This is
based upon the assumption that the respective spheres of legislation
are not intended to be in conflict and do not in fact contradict one
another. In Citizens Tasurance Company v. Parsons, (1881) 7 A.C, 96, the
rule was thus stated by the Judicial Committes of the Privy Council ;
“It could not have been the intention that a conflict should exise :
and in order to prevent such a result, the two sections must be read
together and the language in one interpreted and, where necessary,
modified by thatof the other, Inthisway, it may, in most cases, befound
possible to arrive at a reasonable and practical construction of the
language of the sections so as to reconcile the respective powers they
contain, and to give eflect to all of them.” This rule was adopted
by Gwyer, C. J. in interpreting the entries in the Legislative Lists
under the Government of India Act, 1935 in the e of C.P. & Berar
Sales of Motor and Spirit Lubricants Taation Act, 1938, A.LR. (1939)
F.C. 1. In dealing with the question of interpretation of two entries,
one of the Federal List and the other of the Provincial Tist, the learn-
ed Chiefl Justice observed that a reconciliation should be attempted
between two apparently conflicting jurisdictions by reading the two
entries together and by interpreting and, where necessary, modifying
the language of one by that of the other. He further observed: “If
indeed such a reconciliation should prove impossible, then and only
then will the non-obstante clause operate and the federal power
prevail; for the clause ought to be regarded as a last resort.” The
same view was expressed by Lord Simonds in Governor-General in
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Council ». Province of Madras, ALR. (18451 P.C. 98. There the
question was whether the Madras General Sales Tax Aet, 1939,
which purported to levy a tax on first sales in Madras of goods manu-
factured or produced in India, came within Entry 48 of the Provincial
Legislutive List or was covered by Entry 45 of the Federal List of
the Government of India Act, 1935. While upholding the validity of
the legislation, Lord Simonds observed as follows: “It is right first
to consider whether a fair reconciliation cannot be efiected by giving
to the language of the Federal Legislative List a meaning which; if
less wide than it might in another context bear, is yet one which can
properly be given to it; and equally giving to the language of the
Provincial Legislative List a2 meaning which it can properly bear.” As
a result of the application of the rule of reconciliation, it was held that
the legislation in question eame within Entry 48 of the Provincial
Legislative List and not under Entry 45 of the Federal Legislative

List. Tt is also well established that for the purposes of reconciling
two conflicting entries, reference to legislative practice is permissible
for cutting down the meaning of a word or expression, as was done
in the C.P. & Berar Sales Tax case, A1.R. (1939) F.C. 1, or for enlarg-
ing its ordinary meaning, as in State of Bombay ». Balsara, ALR. (1958)

3.C. 318. The rule of reconciliation as well as its corollary were

endorsed by the Supreme Court in Navinckandra Mafatlal's case, A.I.R.

(1953) §.C. 58, but the Court refused to accept the argument that the

word “income’ should be interpreted in the restricted sense which it
had acquired in legislative practice in England and held that the word

should be given its widest connotation in view of the fact that it
occurs in an entry conferring legislative power.

Perhaps the most important canon of construction is the rule of
pith and substance. This was evolved by the Judicial Committes
of the Privy Council in dealing with cases arising under the Canadian
Constitution, and is generally followed in interpreting the grant of
legislative power under Sections 91 & 92 of the British North Ame-
rica Act, 1867. The rule was thus stated by Lord Atkin in the Irish
case of Gallagher v. Lynn, (1937) A.C. 863: *“Itis well established that
you are to look at the ‘true nature and character’ of the legislation,
the ‘pith and substance’ of the Iegialatiun. If, on the view of the
statute as a whole, you find that the substance of the legislation is
within the express powers, then it is not invalidated if incidentally
it affects matters which are outside the authorized field” A recent
llustration of the rule is to be found in Muwphy v, Canadian Pacific
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Railrogys, (1956) 1 D.L.R. 197, where the validity of the Canadian
Wheat Board Act was questioned on the ground that the legislation
did not fall within the competence of the Dominion Parliament. The
Act vested in the Canadian Wheat Board as agent of the Crown in
right of Canada exclusive control over the inter-provincial and export
marketing of grain and generally restricted the movement of grain in
so far as the use of railways and elevators was concerned. The Court,
while apholding the validity of the legislation, observed as follows:
“What has 1o be determined is the true intent or aim of the law in
question. The expression most commonly used is the *pith and sub-
stance’ of it. The Act purports to regulate a sector of Canada’s trade
and commerce, namely, the grain trade, and authority for this is
specific.. ... The point is that the Parliament of Canada is justified
in taking such steps as it considers necessary to effect the result which
it has the nght to attain. It seems to me that the Act is designed only
to accomplish the object. . . . . ; in other wards, that the pith and sub-
stance of the Act is the regulation of trade and commerce,”

The doctrine of pith and substance has been adopted by the courts
in India. Thus, in Dwarkadas Shrinivas v. Sholapur Spinning & Weaving
Co., ALR. (1954) 199, Mahajan, J. (afterwards C, ].) has laid down
that “the Court has to look behind the names, forms and appearances
to discover the true character and nature of the legislation.” The
rule was thus stated by Gwyer, C. J.in Subramanyam Chettiar o. Mutha-
siwami Goudan, ALLR. (1941) F.C.47: “It mustinevitably happen from
time to time that legislation though purporting to deal with a subject
in one list, touches also upon a subject in another list, and the differ-
ent provisians of the enactment may be so closely intertwined that
blind adherence to a strictly verbal interpretation would result in a
large number of statutes being declared invalid, beeause the legis-
lature enacting them may appear to have legislated in a forbidden
sphere. Hence the rule has been evolved by the Judicial Committee
whereby the impugned statute is examined to ascertain its ‘pith and
substance’ or its ‘true nature and character’ for the purpose of deter-
mining whether it is legislation with respect to matters in this list
or that," Similarly, in fa re Rupendra Prashad Saigal, A.L.R, (1958),
Andhra 63 where the proviso to Section 8 o the Bar Council Act,
1926 wis challenged on the ground thar the provision prescribes the
payment of stamp duty which was not within the legislative compe-
tence of the Union Parliament, it was held by the High Court that
the pith and substance of the legistation was to prescribe a machinery
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for constituting Bar Councils for the enrolment of advocates and for
taking proceedings for professional misconduct against them, and
the payment of stamp duty was merely incidental to this object;
and, therefore, it could not be said that the Union Parliament
had purported to make & law in respect of an item beyond its
competence,

The Effect of Unconstitutionality of Laws. It is almost an
axiom of constitutional law, as pointed out by the Supreme Court of
Mexico, that *‘the unconstitutionality of a law emanates from the con-
flict betweenitand the constitution or a certain constitutional precept.”
(Iis re Antonio Tarres, Sem, jud. XXIX, p.1611). Similarly, the Supre-
me Court of Argentina has laid down that “a judicial authority,
which takes cognisance of a case, cannot declare a law unconsti-
tutional unless there exists a clear and unquestionable opposition
between it and the constitution under the authority of which it has
been enacted.” (Servicio dereo 0. Municipalidad de Burnos Aires, Fallos
226, p. 688). In other words, a law is unconstitutional if it directly
contradicts any express provision of the Constitution or is repugnant
to amy rule or principle which flows from it by necessary implication.
Four different classes of cases of unconstitutionality arise under the
Indian Constitution. In the first place, a law enacted by the Union
Parliament or the Legislature of a State may transgress the limits of
the sphere of legislation demarcated by the Constitution. In such a
case the Legislature concerned has no constitutional power to enact
the law. Thus, under Articles 245 and 246 the power of the Umon
Parliament, although plenary, must be exercised within the ambit
preacribed by the Constitution, Similarly, the Legislature of a Sta
although supreme within its sphere, is subject to the constitutiona
grant. In both cases the law is unconstitutional if it purports to go
beyond the constitutional limits. Secondly, under Clause (1) of Article
13, all laws in force immediately before the commencement of the
Constitution, in so far as they are inconsistent with any provision
relating to fundamental rights, arc void to the extent of such inconsis-
tency. Similarly, under Clause (2) any law enacted by the Union
Parliament or the Legislature of a State which infringesin any manner
any fundamental right is void to the extent of such infringement.
Any such laws are, therefore, unconstitutional. Thirdly, as we have
already seen, if there 15 a repugnancy between a federal law and a
State law, the federal Jaw prevails and the State law i void to the
extent of the repugnincy, Here again the law of the State which is
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repugnant to a federal law isan unconstitutional law. Fourthly, any
law, whether enacted by the Union Parliament or the State Legisla-
ture, which is contrary to any provision of the Constitution, either
express or implied, is an unconstitutional law.

The guestion now arises: what is the effect of the unconstitution-
ality of a law. As regards cascs where unconstitutionality arises
from lack of legislative power, the position appears to be clear
beyond doubt. A law which a legislature has no power to enact
is no law at all and is, thercfore, void ab initre. Is the same rule
applicable to other cases of unconstitutionality? The point was
specifically dealt with by the Supreme Court in Behram Khurshid o.
State of Bombay, ALR. (1955) $.C. 123. The view of the majority .
of the Court was that a declaration of unconstitutionality brought
about by lack of legislative power does not stind on a diffevent
footing from a declaration of unconstitutionality brought about
by reason of abridgement of fundamental rights. In dealing
with this issue, Maliajan, C. J. observed as follows: **We think that
it is not a correct proposition that constitutional provisions in Part
I1I of our Constitution merely operate as a check on the exercise of
legislative power. [t is axiomatic that when the law-making power
of the State is restricted by a written fundamental law, then any law
enacted and opposed to the fundamental law is in excess of the legis-
lative authority and is thus a nullity. Both these declarations of un-
constitutionality go to the root of the power itself and there is no real
distinction between them. They represent but two aspects of want
of legislative power.” The lcarned Chief Justice further pointed out
that the legislative power of the Union Parliament and of the Siate
Legislatures as conferred by Articles 245 and 246 of the Consutution
stands curtailed by the provisions of the fundamental rights, and that
the wording of Article 13 {2) is sufficient to indicate that neither the
Union Parliament nor the Legislature of a State is competens to make a
law which infringes any fundamental right conferred by the Constitu-
tion. Following the decision of the Court in Retava Madhara Menon's
ease, A.LR. {1951) 8.C, 128, the majority of the Court laid down the
following propositions in respect of & law whichis in conflict with a
fundamental right. First, any law enacted after the commencement of
the Constitution which infringes any fundamental right is governed by
the American rule thatif a statute is repugnant to the Constitution, the
statute is void from its birth, Second, a law enacted before the com-
mencement of the Constitution, whichis inconflict with Part 111 of the
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Constitution, is not void ah iritio and for all purposes, because Article
13 has no retrospective effect. But after the commencement of the
Censtitution, “the effect of Article 13 (1) on such repugnant laws
was that it nullified them, and made them ineffectual and nugatory
and devoid of any legal foree or binding effect. In other words, the
result is that the part of an existing laow which is unconstitutional
being in conflict with a fundamental right is not law and is null and
void, Mahajan, C.J. thus stated the proposition: “For determining
the rights and obligations of citizens the part declared void should
be notionally taken to be obliterated from the section for all intents
and purposes, though it may remain written on thie statute book and
be & good law when a question arises for determination of rights and
obligations incurred prior to 26 January, 1950 and also for the
determination of rights of persons who have not been given funda-
mental rights by the Constitution.”

This view of the matter appears to have been substantially modi-
ficd by the majority of the Supreme Court in Bhikaji Narsin Dhakras
v. State of Madhya Pradesh, AR, (1955) 8.C. 781. In that case the
impugned Act was an existing law at the time of the commencement
of the Constitution, It was impugned on the ground that it imposed
on the exercise of a fundamental right guaranteed to the citizens of
India restrictions which could not be justified as reasonable. The law,
therefore, became void to the extent of the inconsistency. In the
meanwhile the provisionof the Constitution which was in conflict with
the law was amended by the Constitution (First Amendment) Act,
1951. The question, therefore, was what was the effect of the constitu-
tional amendment on the impugned provision of the Act, It was held
by the majority of the Court that the impugned Act ceased to be
inconsistent with the fundamental right as soon as the constitutional
amendment came into force and it became opérative again cven as
against the citizens. In delivering the judgement of the majority,
Das, A.C.J. observed as follows: “Article 13 (1) by reason of its
language cannot be read as having obliterated the entire operation
of the inconsistent law or having wiped it out altogether from the
statute book. Such law existed for all past transactions and for
enforcement of rights and liabilities acerued before the date of the
Constitution, as was beld in Kesara Madhava Menon's case. The law
continued in force, evenafter the commencement of the Constitation,
with respect to persons who were not citizens and conld not elaim the
fundamental night." The view was that the impugned law became,
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as it were, eclipsed, for the time being, by the fundamental right. The
law was not dead for all purposes. It existed for the purposes of pre-
Constitution rights and liabilities and remained operative, even after
the Constitution, as against non-citizens. It was only against the
citizens that the law remained in a dormant or moribund condition,
butafter the constitutional amendmentit became fully operative. The
learned Chief Justice also pointed out that the American authorities
refer only to post-Constitution laws which were inconsistent with the
provisions of the Constitution.’ Such laws never came to life but were
still-born. Therefore, the American authorities cannot fully apply to
pre-Constitution laws which were perfectly valid before the Constitu-
tion, He also expressed the view that eéven apart from this distinction
between pre-Constitution and post-Constitution laws, the American
authorities can have no application under the Indian Constitution.
It will be noticed that although the actual decision in the case
related to an existing law, the views expressed by the learned Chicef
Justice covered both pre-Constitution and post-Constitution laws.
These views were followed by Chagla, C.J. in Readymongy Ltd, ¢,
State of Bombay, A1R. (1958) Bom. 181. In that case the impugned
legislation was a post-Constitution law, but Chagla, C.J. held that
the same rule was applicable, In dealing with the issue he observed:
“The law as now formulated by the Supreme Court in Bhikas’s
case is clear and that is that where you are dealing with a pre-Consti-
tutionor a post-Constitution Act, if the Act has been passed by a com-
petent Legislature and the constitutional infirmity only arises by
reason of the fact that it is inconsistent with Part 111 of the Constitu-
tion, to the extent of that inconsistency, the Act is moribund and
cannot be given cffect to, but if the provision of the Act at any time
ceases to be inconsistent with the fundamental rights, then it becomes
revived or revitalized and can have full force and effect.” Inother
words, according to this view, a law which infringes a fundamental
right is not “void" despite the express wording of Clause (2) of Article
13, but is merely inoperative so long as the inconsistency exists.
The following conclusions clearly emerge from the two decisions
referred to above. First, the unconstitutionality of a law which
results from lack of legislative power has not the same effect as the
unconstitutionality which results from a conflict between a liw and a
fundamental right. In the first case, the law is null and void and has

» This fx not entierly accurate, See, for instance, Umited States 2. Villats, 2 Dall. 370,
I L. ed, 419,
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no effect whatsoever, Secondly, where the unconstitutionality of a
law arises from a conflict between a law and a provision of the
Constitution relating to a fundamental right, the law does not
become void but its operation is merely suspended 50 long as the
inconsistency continues. In other words, it comes into force and
effect as soon as the inconsistency is removed by a valid legislation.
It is evident that the views expressed in these two cases are dia-
metrically opposed to the earlier decision of the majority of the
Supreme Court in Behram Kurshid v, State of Bombey, ALR. (1954)
5.C, 123, Indeed, Chagla, C. J. has held that the earlier decision of
the Supreme Court has been overruled, if not expressly, by implica-
tion by the later decision of the Supreme Court in Bhikeji's case. It is
difficult to accept this view as the principle of stare decisis is generally
acceptable in all such cases and the earlier decision of the Supreme
Court could not be overruled by mere implication. However, it is
necessary to examine the retio deadendi of the judgement of the majo-
rity of the Supreme Court in Bhikaji Narain Dhakras v. Stateof Madhya
Pradesk, A.LR. (1955) S.C. 38! and of the Bambay High Court in
Readymoney Ltd. v, Stale of Bombay, A.LR. (1958 Bom. 181, An ex-
amination of the judgement of the Supreme Court in Bhikaji's case
doesnat, however, reveal any detailed argument in support of the con-
clusion arrived at by the Supreme Court, While Das, A.C.]. asserted
that Article 13 (1) cannot by reason of its language be read as having
obliterated the entire operation of the inconsistent Law, he did not
give any reason why the langunge of Clause (2) of the same Article
should be construed not according to the primary and natural mean-
ing of the words but in a restricted and artificial sente. Chagla,
C. J., on the other hand, has set forth two arguments in support of
the later judgement of the Supreme Court. He asserts that a disting-
tion betweeen a law which is bad on the ground that it is ulira mres
of the Legislature and a law which is invalid as contravening funda-
mental rights is vital and fundamental; According to him, in the first
case the law is a nullity, is bad from 1ts inception and nothing can be
done to cure that law. In the second case, he points out, the position
is different. *“In the case of a violation or infraction of fundamental
rights, before it is decided that there has been such violation or in-
Fraction, an investigation has to be held because whether a restriction
is reasonable or not has been made justiciable and the Court has to
decide after consideration of various circumstances whether the res-
trictionimposed by the Legislature 1% justifiable or not."" 1t is submitted
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that this argument will not bear scrutiny. In fact, the position is
the same in both cases, as the allegation of unconstitutionality has
to be examined by the Court in either case and an investigation
is necessary whether a law is impugned on the ground of wifra vires
or on that of infringement of a fundamental right. The second argu-
ment advanced by the learned Judge is that “in the case of a law
which is passed by a Legislature which is incompetent, the law is
totally void from its inception. In the other case, where the law is
passed by a competent Legislature contravening fundamental rights,
the law may still be good in case of those fundamental rights which
are only guaranteed to citizens, as regards non-citizens.” It is sub-
mitted that this argument is equally unsound. All fundamental rights
under Part 111 of the Indian Constitution are not exclusively intended
for citizens only, Some of them are available to all persons, whether
citizens or not, as, for instance, under Article 14 of the Constitution.
Is it intended that such cases, where the entire provision of a law is
affected, should be differentiated from other cases of infringement of
fundamental rights which are available to citizens only ? IT the answer
is in the affirmative, then it leads to an absurdity. If, on the other
hand, there is to be no distinction between these two classes of funda-
mental rights, then there is no substance in the argument advanced
by the learned Judge, for, strictly speaking, there can be nodifference
between a law which is ultra vires and a law which infringes any
fundamental rights available to all persons: in both cases, if the laws
are post-Constitution laws, they would be totally void. Thirdly, the
learned Judge argues that a petitioner who comes to court
complaining of violation of his fundamental rights must establish
his case as at the date of petition, whereasin the cascof anincompetent
legislation no rights whatever can flow from that legislation,
This argument, it is obyvious, is also devoid of any substance. The
distinction which' the learned Judge makes between the two cases
has no relation whatsoever to the effect of the unconstitutionality
of a law. If, in the first case, the petitioner has to establish the factum
of violation of his fundamental right, in the second case he has also
to establish that the rights claimed by the opposite party arise under
a legislation which is alfra vires, There is, therefore, no difference
between the two cases in point of law or substance.

There is another conclusive argument against the views expressed
in the two cases relerred to above. The conclusion drawn by Das,
A. C.J. and Chagla, C. J. of the Bombay High Court may be accep-
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ted as consistent with the wording of Clause (1) of Article 18 of the
Counstitution, but it totally disregards the clear and emphatic text of
Clause {2) of the same Article. As Mahajan, G, J., has rightly pointed
out in Bekram Khurshid’s case, “a mere reference to the provisions of
Article 13 (2) and Articles 245 and 246 is sufficient to indicate that
there is no competency in Parliament or a State Legislature 1o make
a lawwhich comes into clash with Part T11 of the Constitution ufter the
coming into force of the Constitution, Article 13 (2} is in these terms:
‘the State shall not make any law which takes away or abridges the
rights conferred by this Part and any law made in cotravention of
this Clause shall, to the extent of the contravention, be void®, Thisis
a clear and uncquivocal mandate of the fundamental law prohibit-
ing the State from making any Taws which come into conflict with
Part I1I of the Constitution.”” In the face of the elear wording of the
Clause, the view expressed by the learned Chief Justice that both
kinds of declarations of unconstitutionality go 1o the root of legislative
poweritseif and that there is no real distinction between them, cannot
legitimately be challenged. In other words, itis absolutely clear that
the conclusion reached by Das, A. C. J. in Bhikaji's case and the deci-
sion of the Bombay High Court in Readymona’s case are not consistent
with the express provisions of the Constitution.. Furcher, the term
used in Clauses (1) and (2) of Article 13 is “void™ and it must acedrd-
ing to its ordinary sense mean a nullity or having no legal force what-
soever, If, however, the word is 1o be interpreted in a restricted sense,
then there must be substantial reasons for such a narrow interpreta-
tion. Moreover, the universally accepted role is that every inter-
pretation must be pre libertatis, but the construction which has been
placed upon the word “void'" in Bhikaji's ease by the majority of the
Supreme Court and by the Bombay High Court in Readymoner's case
is clearly in contravention of this well-established rule of interpreta-
tion since it operates against the fundamental right of an individual,
It is no doubt true that the word **void' has sametimes been interpre-
ted in a restricted sense as, for instance, in Valentini 2. Candli, {1489)
42 QuB.D. 166, wheie the word was held to mean “voidable™ in the
interest of justice, But “in all these cases the intention of the legisla-
ture was comsidered as completely carried out by the restricted
scope given to its enactments.” (Maxwell, op. cit., p- 212). Where,
however, the policy of an enactment is clear as is also the language,
the word “void" must receive its primary and natural meaning:
Pearse v, Morrice (1834) 2 A & E. 84. In the present case the policy of
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the Constituent Assembly is clear bevond doubt and the wording of
Clauses (1) and (2) of Article 13 is equally elear and emphatic. There
is, therelore, no justification for adopting a restrictive interpretation.

Analogous Law. We have already seen that Das, A.C.J. asserted
in Bhikaji's case that the American rule does not apply under the
Indian Constitution, but no rcasons were advanced by him in support
of this opinion. Under the Constitution of the United States, an
unconstitutional law is deemed to be one which is in violation of any
provision of the Constitution and has, therefore, been held to be en-
tirely null and inoperative. In Norion v. Shelby County, 118 U.S. 425,
the rule was thus stated by the Supreme Court: “"An unconstitu-
tional act iz not a law. It confers no rights; il imposes no duties; it
affords no protection; it creates no office. 1tis, inlegal contemplation,
as inoperative as though it had never been passed.” But this rule is
subject to the exception that if a statute which hasonce been declared
to be invalid by the final court, is held to be valid by a subsequent
decision, the statute is revived and must be treated as having been
constitutional [rom its inception. It has further been held that a
law which was unconstitutional at the time of its enactmentcannotbe
revived by a subsequent change in the Constitution, but if the
legislature desires it to be in force it must be re-enacted: Stockyards
National Bank of South Omaka #. Baumann, 5 F. 905, Like the Constitution
of the United States, the Commonwealth of Australia Act does not
contain any express provision regarding this matter. However, the
generally aceepted viewis that alaw, whether enacted by the Common-
wealth Parliament or a State Legislature, is ultra vires and void if it is
contrary to the provisions of the Constitution. But although the law
becames a dead letter, “in the event of a subsequent suit being brought
under the enactment and the Court’s not following its earlier judge-
ment, the statute will stand in full force and effect because it has nover,
legally, been repealed.” (Wynes, op. cit., pp. 38-39), There is, how-
ever, nodirect decision on this point, but reference has been madeto the
judgement of the High Court of Australia in Carter 0. Egg & Egg Pulp
Marketing Board, 66 C.L.R. 557. In that case one of the questions
raised was whether the provisions of two statutes of the State of
Victoria were inconsistent with a Commonwealth statute, and al-
though the Court held that there was no incomistr:ncy, two of the
judges expressed their views regarding the precise effect of inconsis-
tency between a federal law and a State law. Thus, for instance,
Latham, C.J. observed as follows in regard to the scope of Section
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109 of the Australian Constitution: “The word ‘invalid’ in this
section cannot be interpreted as meaning that a State law which is
affected by the section becomes alira vires in whole or in part: I the
Commonwealth law were repealed, the State law would again be-
come operative, . .. Thus, the word *invalid’ should be interpreted
as meaning ‘inoperative’. This is, [ think, made clear by the provi-
sion that the Commonwealth law ‘shall prevail*—that is, the Com-
monwealth law has superior authority and takes effect to the exclu-
sion of the inconsistent State law.” A similar observation was made
by Williams, J.: “If there is any inconsistency between the rights of
the Commonwealth and of the Board with respect to these eggs, the
two laws will then come into collision and the Commonwealth law
will prevail. This will not effect a repeal of the Victorian Acts. They
could only be repealed by the Victorian Parliament. But so long as
the inconsistency exists the Victorian Acts will be inoperative.” It
will be noticed that these obiter dicta refer exclusively to a case of in-
consistency between a Commonwealth law and a State law and has,
thercfore; no bearing on other cases of unconstitutionality. On the
other hand, the Supreme Courts of Argentina and Mexico have
followed the American view and held that an unconstitutional law
is null and void and has no legal effect whatsoever.

We have so fur been dealing with constitutions which do not con-
tain any cxpress provision regulating the matter. The position under
the Italian Constitution is somewhat different, Article 134 of the
Caonstitution authorizes the Constitutional Court to adjudicate upon
all controversies relating to the constitutional validity of a law,
whether enacted by the State or by a Region. Moreover, Article
136 lays down that “when the Constitutional Court declares the
constitutional invalidity of a rule of law or of a regulation having the
force of law, the rule ceases to have any efficacy from the date follow-
ing the publication of the decision.™ The question was examined
by the Constitutional Court in the very first case which came before it,
and the following pertinent observation was made by the Court on
the subject: “The two legal institutions of repeal (abrogazine) and
constitutional invalidity of laws are not identical; they aperate on
different planes, with different effects and with different Jurisdiction.
Besides, the ficld of repeal is more restricted in comparison with that
of constitutional invalidity, and the conditions necessary for repeal on
grounds of incompatibility according to the general principles are
much more limited than those which authorize the declaration of
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constitutional invalidity.” (/i re Enzo Caftani, 1956, Judgements of
the Constitutional Court, No. 1). The following principles have been
deduced from this decision of the Constitutionnl Court. First, the
conflict between the Constitution and a law, whether enacted before
or after the Constitution, 1s always a case of constitutional invalidiry.
Second, where a law was enacted before the Constitution, the con-
fhict may be considered as a case of repeal on the ground of incom-
patibility in accordance with the general principles. Third, the
notion of repeal on the ground of incompatibility is always implicitin
the much larger concept of constitutional invalidity. It has been
argued that a decluration of constitutional invahdity by theConsti-
tutional Court does not lead to the pullity of the impugned legisla-
tion, which continues to remain alive, only losing its efficacy.® The
precise effect of Article 136 was examined by the Supreme Court
(Corte di Cassazione) in Ente provinciale Turismo Vercelli v, Societa Fila,
Giur. Cost, 1958, p. 1089, It was held by the Court that a declara-
tion of constitutional invalidity must be understood to mean that it
leaves untouched all effects which were irrevocably brought about
on the basis of the law declared to be unconstitutional but affects all
legal situations which have not yet been completed. In other words,
matters which have been finally decided by a court of law on the
basis of the impugned legislation are not affected by a declaration of
unconstitutionality. The correct view, therefore, appears to be that
once the Constitutional Court has declared that a law is constitu-
tionally invalid, whiether enacted before or after the commencement
of the Constitution, the law ceases 1o be operative for all purposes
and cannot be revived by a constitutional amendment,
Conclusions. Article 245 of the Indian Constitution expressly
lnys down that the legislative power of the Union Parliament and of
the State Legislature, is “subject to the provisions of this constitu-
tion™, In other words, the grant of legislative power does not autho-
rize cither the Union Parliament or the Legislature of a Stawe 1o
contravene any provision of the Constitution, although the power is
plenary within: the ambit demarcated by the Constitution. It is,
therefore, clear that the constitutional prohibitions are an abridge-
ment of the legislative power, Consequently, whether a law violates
any prohibition or transgresses the limits prescribed by Articles 245
and 246, it is always a question of lack of power. The result is that

t Esponito, Mo timild Cotitazionals E Abropasionr, Glur. Cont. 1958, p. 829.
% Petrucci; La Corde Goibifusionals, Commentario siscematico, Vol. I, at p. 486,
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when a legislature enacts a law beyond its power or in excess ol power,
the law is a nullity a# inilia, and if it is null and void at its very incep-
tion, there can be no question of its revival by a constitutional amend-
ment. This legal consequence must ensue whether the law contra-
venes the limits imposed by Articles 245 and 246 or infringes any
other prohibition embodied in the Constitution including the provi-
sions in Part IT1. This is because the umiversally accepted rule is:
defectus polestatis nullitas mullitatem. 1t would accordingly follow that
the view expressed by Das, A, C. J. in Bhikaji's case is directly opposed
1o this basic principle. The principle was clearly recognised by
Mahajan, C. J. in Behram Khurshid’s case where the learned Chief
Justice laid down that a declaration of the unconstitutionality of a law,
whether on the ground of lack of power or that of infringement of a
fundamental right, goes to the root of the power itself and there is no
real distinction between the two cases as they merely represent two
aspects of want of legislative power. Itisclear that the same view has
beenadopted by the Supreme Courtof the United States, for ithas held
that alaw which is unconstitutional at the time of its enactment cannot
be revived by a subsequent change in the Constitution. (See Bau-
mann's case cited above). The same rule would appear to obtain under
the Constitution of Argentina which has been held by the Supreme
Court to embody “asvstem of government the essence of which is the
limitation of the powers of the various organs and the supremacy of
the Constitution.” It has also been held that the provision in res-
pect of a fundamental right is “una clawsuls especial limitativa del poder'
(Fallos 137, p. 47). The common consensus of juristicopinion appearsto
be that if a law infringes a fundamental right or transgresses the grant
of legislative power, it is always a question of lack of power and such
a law, being uneonstitutional, is null and void. The conclusion is
inescapable that the decision of the Bombay High Court in Ready-
money's ease 15 both logically and legally unsound.

The following propositions clearly emerge from the foregoing
discussion. First, il a law, whether federal or State, contravenes the
provisions of Articles 245 and 246, or infringes any provision of Part
11 of the Constitution or any other provision, it is a nullity at its
inception if enacted after the commencement of the Constitution, and
cannot be revived by subsequent constitutional amendment, Second,
if & law, enacted before the commencement of the Constitution, in-
fringes any provision of the Constitution, it becomes inoperative to
the extent of the infringement after the commencement of the Cons-
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titution. In such 2 case, however, the unconstitutional law is not void
butinoperative and can berevived if the defect is removed by subse-
quent constitutional amendment, because the legislature concerned
had the power to enact the law at the time of its enactment. The judge-
ment of the majority of the Supreme Court in Bhikaji's case doss,
however, lay down that the rule of revival or the doctrine of eclipse
applied to both post-Constitution and pre-Constitution laws. This
view has been rejected by the majority of the Supreme Court in Desp
Chand v. State of U.P,, ALR,(1959) S.C.648. In that case it has been
held thatthere is a clear distinction between the two clauses of Article
13. Clause (2] of the Article states in clear and unambiguous terms that
no State shall make any law which takes away or abridges any funda-
mental rights. Therefore, dissenting from the views expressed by
Das, C.], in Bhikaji's caer, the majority of the Court has held that
“the doctrine of eclipse has no application to post-Constitution laws
infringing the fundamental rights as they would be ab initio void
tols or to the extent of their contravention of the fundamental rights.*
On the other hand, the majority has also laid down that *“under
Clause (1) a pre-Constitution law subsists except to the extent of
its inconsistency with the provisions of Part 111, and, therefore, the
doctrine of eclipse is applicable and a pre-Constitution law, which
15 void on the ground of its infringement of a [undamental right, can
be revived if the constitutional defect is removed. “The doctrine of
cclipse can be invoked only in the case of a law valid when made,
but a shadow is east on it by supervening constitutional inconsistency
Or suptrvening statutory inconsistency; when the shadow is removed,
the impugned Act is freed from all blemish orinfirmity.”

The correctness of the decision may, however, be seriously
questioned. Both Clauses (1) and (2) of Article 13 expressly declare
that a law which contravenes any provision of Part Il of the
Constitution is void. The word “void"” must bear the same
meaning, whether the question arises under Clause (1) or under
Clause (2) of the Article, We have already pointed out that the word
must be given its full and natural meaning so far as Clause (2) of the
Article is concerned. It must, therefore, be given the same meaning
when a question arises under Clause (1). Inother words, in both cases
the conflicting law must be a nullity, As the Ttalian Constitutional
Court has rightly pointed out, “it is inconceivable that the legislature
should use in the same Article the same technical expression in two
different senses.” (Sociela Squinzano v, Ministero Finanze, Giur, Cost,

13
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1958,, at p. 533), Morcover, according to the generally accepted
judicial view, the word “‘void™ must be given its primary meaning
unless there are strong reasons justifying a parrower interpretation.
The conclusion is, thercfore, irresistible thatif a law infiinges any
fundamental right, it is a nullity to the extent of the infringement,
whether it was enacted before or after the commencement of the
Constitution. The same rule, it is submitted, is applicable to other
cases of unconstitutionality,

We have already discussed the rule of severability in conmexion
with the paramountcy of federal legislation. The rule is equally
applicable to other cases of unconstitutionality. As regards breaches
of fundamental nights, the rule of severability has been made ex-
pressly applicable by the wording of Article 13 of the Indian Consti-
tution which declares that a law which violates a fundamental rightis
void only to the extent of the violation. The rule of severability also
applies to cases where the unconstitutionality of a Law arises from lack
of legislative: power. [Gopalan v. State of Madras, A1.R. (1950) S.C.
27]: As we havealready indicated, the rule of severability lays down
that when a provision of a statute is contrary to a provision of the
Constitution, the entire statute is not unconstitutional but only the
provision which contravenes it provided that such a provision can be
separated from the other provisions of the statute. But a statute is
void in its entirety if “all the provisions are connected in subject
matter, depending on each other, operating together with the same
purpose, or otherwise so connected together in meaning that it can-
not be presumed that the legislature would have passed the one
without the other.” (Cooley, op. cit,; pp. 246-7). Therefore, if the
invalid provisions of a statute “'are essentially and inseparably con-
nected in substance” with the valid provisions, the question of the
‘application of the rule of severability does not arise. Thus, where
a law purports to authorize the imposition of restrictions on-a funda-
mental right in language wide enough to cover restrictions both with-
in and without the limits of constitutionally permissible legislation,
the law cannot be upheld so far as it may be applied within the
constitutional limits as it is not severable, [Ramesh Thapar v, State
of Madras, (1950) 8.C.J. 418]. Similarly, the rule is not applicable
where the valid portions of a statute are merely ancillary to the invalid
portions. In other words, in every case of unconstitutinnality the
question to be determined is what is the intention of the legislature.
It has been suggested that the test of seyerability is “whether the
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Statute with the invalid portions omitted would be a substantially
different law as to the subject matter dealt with by what remains
from what it would be with the omitted portions forming part of it.”
{per Griffiths C.J. in Whybrow's Case, 11 C.L.R., at p. 27.) This
test of novelty is now generally accepted.  Thus, the Supreme Court of
India has held that as the omission of the unconstitutional section of
a statute did not “change the nature or the structure or the object
of the legislation”, the unconstitutionality of the section did not
affect the validity of the rest of the Act. [Gopalan v. State of Madras,
ALR. (1950) 5.C. 27].



CHAPTER VII

EXECUTIVE POWER OF THE UNION AND
STATE GOVERNMENTS

The Meaning of Executive Power, We have already seen that
the doctrine of separation of powers has been translated into a
positive rule of the technique of constitution-making since the
Declaration of Rights made by the French Constituent Assembly in
1789; and that every constitution now embodies the tripartite divi-
sion of powers into the legislative, executive and judicial. The co-
existence of two sets of co-ordinate and equal governments in a fede-
ral State, thercfore, necessarily implies not only the distribution of
legislative power, but also the partition of executive power between
the central government, on the one hand, and the component units,
on the other.

We have already discussed the principles in accordance with which
legislative power in a federal State is diswributed. Before we survey
the various systems of division of executive power, it is necessary to
examine the exact import and significance of the term. The founders
and protagonists of the doctrine of separation of powers have always
emphasized the intimate relation between legislative and executive
powers. Locke, forinstance, describes executive power as *'the power
1o exccute laws”. Montesquieu speaks of **la puissunce executrice’™.
This view has generally been accepted by modern publicists with
or without amendment, Thus, Vittario Orlando, one of the leaders
of the [talian School, draws a distinction between the power to
declare juridical norms which should regulate both public and
private relations, and the power to secure, even by means of external
force, the due observance of those norms. (Op. ait., p- 81) This view,
however, is not entirely accurate. Strictly speaking, exccutive power
includes two distinct and scparate elements: the first relates to the
legislative content of executive power, and the second deals with
those discretionary and mandatory acts which pertain to government,
using the word in its strictest sense. Kant, for instance, defines
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executive power ( polestas rogatoria) as “*government in conformity with
law*. Jellinck follows the same principle and distinguishes between
the executive clement of administration and its governmental
element, (See Villeneuve, op. cit., p. 88)

The legislative content of executive power may be analysed as fol-
lows. The first is collaboration with the legislatare in the making of
laws. This may take the form either of legislative initiative, as in the
United Kingdom, or of recommendations to the legislature, as in the
United Statesol Americi. In England legislative initiativeis tdday the
monaopoly of the executive, and parliamentary initiative has become
arelic of the past. Legislative initiative of the executive authority is
also preponderant under the French constitutional system. In Argen-
tina and Brazl the initiative has been expressly conferred on the exe-
cutive authority by the Constitution. The position in India corres-
ponds to the practice prevailing in the United Kingdom. Second, the
power to promulgate laws. In several constitutions this power has
been expressly conferred on the executive, as under the Italian
Constitution of 1947, It is almost a universal rule of constitutional
law and practice that no law can come into operation until and un-
less it has been promulgated. (See, for instance, the decision of the
Court of Cassation of Rome in Folpicelli ¢, Aliberti, Giur. it. 1919, L,
840; secalso the judgement of the Supreme Court of Mexico in In
re Manual Perez, Sem. jud. XXXV, p, 1125). Thirdly, application or
enforcement of laws. This is the most impaortant clement of the legis-
lative content of executive power. 1t authorizes the government not
only to enforce laws but also to issue directions and to make rules and
regulations lor implementing the execution of laws. This poder regu-
lamentor, as it has been called by constitutional jurists in the Latin
American States, is in the nature of legislative power. It derives its
source either from express provisions of the Constitution, as in Argen-
tina and Brazil, or is an implied result of the constitutional grant of
powers. To these elements may also be added what has been called
the ordinance-making power (dinitlo di ordinanza) of the executive
government. This power is sometimes expressly conferred by the
Constitution, as in India and Brazil, or is considered to be an ancil-
lary power of the executive authority, as in the United States of
America.

The “*governmental element’ of executive power comprises, in the
first place, direction and control of internal affairs of the State. This
includes (7} formulation of policies; (77) appointment and dismissal
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of State functionaries; (iif) issue of directions and orders to subordi-
nate functionaries; (ir) command of the entire power of the State, both
army and police; and (z) the grant of pardon. Secondly, it embraces
direction and control of the external relations of the State. This
includes (f) the making of war and peace; (i) the appointment of
diplomatic and other agents; (iif) the conclusion of treaties and
conventions; and (iv) representation at international conferences.
The System of Co-extensive Powers. The foregoing analysis
of executive power clearly indicates the importance of the connection
between legislative and exccutive powers. It follows, therefore, that
the partition of executive power between afederation and its member
States is conditioned by the distribution of legislative power. An
examination of federal constitutions shows that three different
solutions have been found to. this important problems. According
to the first, the executive authority of the central government is
co-extensive with its legislative power. The exccutive power of the
constituent units is also governed by the same principle. Thus,
Section 61 of the Commonwealth of Australia Act defines the ambit
of the executive power of the Commonwealth by expressly declaring
that it “‘extends to the execution and maintenance of this Constitu-
tion and the laws of the Commonwealth." It has been laid down by
the High Court of Australia that *‘the mere fact of the creation of the
executive Government carries with itsome constitutional consequence,
unwritten, it is true, but nevertheless very real, that Courts recog-
nize, and they are included in the terms *maintenance of the Con-
stitution™.” (Wynes, op. cit,, p. 318) The second source of the exe-
cutive power of the Commonwealth is derived from Commonwealth
statutes, It should, however, be remembered that it is not entirely
accurate to assume that the executive power of the Commonwealth
is co-extensive with its legislative power, because this principle is
strictly limited to cases of exclusive grant: and in respect of con-
current powers executive authority is retained by the States until
ousted by Commonwealth legislation. Under the Canadian Consti-
tution, there is no express provision'regarding this matter: it is, how-
ever, true to say that in Canada the executive power of the Dominion
is co-extensive with its legislative power, and this embraces the fields
of exclusive and concurrent powers, as residuary powers are retained
by the Dominion Government and the Provinces have no power
other than those expressly conferred on them. (Lefroy, op. eit.,
p. 24) The American Constitution also contains no EXDTCSS provision
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regarding the extent of the executive authority of the Federal
Government. Article 2, however, vests the executive power of the
Federation in the President of the United States. Under the same
Article, he is required to take the oath thar he will “faithfully execute
the office of the President of the United States, and will to the best
of my ability, protect and defend the Constitution of the United
States.,” Section 3 of this Article imposes the further obligation on
him that he shall take care that “the laws be faithfully executed”.
These provisions make it quite clear that the executive power of the
Federal Government embraces the eative ficld of its legislative power.
There is, therefore, in the United States of America, as in Australia
and Canada, a hierarchy of executive agentsarmed with the power to
enforce federal laws,; administrative decrees and judgements directly
against individual citizens. The raison d'&re of this system is to be
found inthe judgementof Marshall, C. J. in McCullock v, Maryland,
4 Wheat. 316, where it was laid down that there can be “*no depend-
ence of the Government of the Union on the Government of the States
for the execution of the great powers assigned to it.” However,
during the Second World War and the critical period immediately
preceding it, a large number of federal regulations were executed by
the administrative agents of the States, and what is more remarkable
is that under a system of federal subvention the Union authorities
were invested with the power to inspect and supervise the use of the
financial concessions granted by the Union Government; in other
words, while the administration was vested in the States, it was
subject ta the regulation of the federal authorities. Thus, without
any formal change, there was introduced a system of federal super-
vision and inspection contrary to the general practice obtaining
under the Constitution,

The same method has been adopted in Argentina and Brazil.
Under the Brazilian Constitution, the executive power of the Federa-
tion is excrcised by the Presidentwho has expressauthority to execute
the laws of the Federation. There is, therefore, an organized system
of federnl authorities enforcing lederallaws throughout the territory
of the Union. But under Clause(3) of Article 18 of the Constitution,
the Union Government may entrust the execution of federal laws to
officials of the State Governments. Article 110 of the Constitution of
Argentinaspecifically states that *'the Governors of the Provinces are
the natural agenis of the Federal Government for the ‘enforcement
of the Constitution and the laws of the Nation.” In fact, however,
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the exccution of federal laws is exclusively earried out by officers of
the Federal Government throughout the territaries of the Federation,
without any interference by the authorities of the States,

The Method of Mediatised Administration, Under thissystem
executive power is co-extensive with legislative authority but the
actual exercise o executive power is shared by the Federation with the
constituent units but subject o its control, This method, is, however,
prevalent only in regard to certain specified subjects within the
exclusive legislative competence of the federal govermment; and in
regard to other matters the administration remains exclusively vest-
edinthe hands of the federal authorities. We hiave already seen that
during the Second World War this method was partly adopted in the
United States af America. The same svstem obtains under the Swiss
Confederation as well as under the Soviet Constitution. Under
Article 102 of the Swiss Constitution, the Federal Exccutive is re-
quired to provide for “the execution of the laws and decrees of the
Confederation and the judgements of the Federal Tribunal, and also
the compromises or decisions in arbitration upon disputes between
Cantons.” The Constitution, however, introduces the second system.
in regard to two spocific matters. In the first place, Article 20 pro-
vides that whereas the laws relating to the organization of the army
are within the competence of the Confederation, the execution of
such laws vested in the Cantonal authorities “within the limits pres-
cribed by federal legislation and under the supervision of the Con-
federation.” Secondly, under Article 69 (a) the Cantons have been
entrusted with the execution of the laws enacted by the Confedera-
tion in regard to food-stuffs, household commodities and articles of
general use in so far as they may be dangerous tohealth or life. Apart
from these specific instances of mediatised administration, in actual
practice the exercise of the authority of the Federal Exccutive has
also been confined to a limited number of subjects, such as organizi-
tion of railways, posts, customs, and monopoly of alcohol, leaving the
execution of all other federal laws in the hands of the Cantonal
authorities. The administrative agents appointed for these p :
and created by Cantonal laws are deemed to be Cantonal func-
tionaries and not directly subject to the control of the Federal
Government.

The Constitution of the U.S.8.R. has adopted a similar pattern of
distribution, The Praesidium of the Supreme Soviet, which i a
collective body, corresponds to the Head of State undes other Con-
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stitutions, and #hjoys exccutive powers analogous to those whick are
usually vested in the Head of State. Itis not, however, a purely exe-
cutive body but possesses judicial powers in respect of federal Taws:
a relic of the Constitution of 1924 which was founded upon the
principle of "*dimension of power” under which all forms of power,
whether executive, legislative or judicial, were vested in cach organ
of the Soviet syslem.’ The real executive authority has, under the
Soviet Constitution, been conferred on the Council of Ministers,
which is declared to be “‘the highest executive and administrative
organ’ of the Soviet Union. Under Article 66, the Council of Mini-
sters issues decisions and orders on the basis, and in pursuance, of the
laws in operation, and supervises their execution; in other words, the
executive authority of the Soviet Union is co-extensive with its legis-
lative powers. Butin respect of the actual exercise of the executive
power, two different methods have been adopred, as under the Swiss
Confederation. The Council of Ministers consistsof two different
kinds of Ministers: all-Union Ministers and Union Republican
Ministers. The all-Union Ministers direct the branches of adminis-
tration entrusted to them throughout the werritory of the U.S.S.R.,
either directly or through authorities appointed by them. On the
other hand, the Union Republican Ministers divectly administer
only a definite and limited number of enterprises, the remaining
being administered through the Ministers of the Union Republics. 1t
would, therefore, be clear that there are two distinet typesof admi-
nistration. In the first place, there are subjects like foreign trade,
railways, posts and telegraphs, and telephones which are directly
administered by the Union authoritics throughout the territories of
the Union. Secondly, there are subjects like public health and
agriculture which are administered by the Union authorities
through the authorities of the constituent Republics,

The Method of Separation. According to this method, legis-
lative competence in regard to particular subjects is vested in the
Central Government, but executive power in respect of such matters
belongs exclusively to the organs of the constituent States; in other
words, the executive authority of the federal government is nal co-
extensive with its legislative authority, This exceptional procedure
was to be found in the Austrian Constitution of 1934, Thus, Article
36 of the Constitution specifically stated that the Federation shall

% See Yaneff, op. cit., p. 41,
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be competent to prescribe the general principles of%aw in respect of
the matters specified in the Article, but the Statesshall have the power
to decide the details of the execution and enforcement of the Jaws and
regutations enacted by the Federation. It should be noticed that in
all these cases the administration of the State Governments was
independent and not subject to the control and supervision of the
Federation.. These matters included such items as poor relief, insti-
tutions for convalescence and medical assistance, regulation of the
right to labour and protection of labour engaged in agriculture and
exploitation of forests, and land reform in respect of agricultural and
forest cconomy. Similarly, under Article 37 (2}, general legislation
in respect of matters specified therein fell within the competence of
the Federation, whereas the enforcement and application of the laws
pertained to the States. These included schools and educational in-
stitutions not falling within the exclusive competence of the Federa-
tion, or within that of the States, supervision of such schools and in-
stitutions, conditions of service of the teaching personnel of primary
and complementary schools as well as of other schools belonging
to the States and local authorities, The only restriction which was
imposed on the authority of the States under these Articles was that
the details of the execution of the laws in question preseribed by the
States had to canform to the general principles of the laws established
by the Federation.

This position has, however, been modified by the Constitutional
Law of the 1st May, 1945, which has revived the Federal Consti-
tution of the 1st October, 1920, This Constitution distinguishes bet-
ween four different categories of subjects. The first category com=
prises those matters in respect of which both legislative and executive
powers vest in the Federation. The second category includes those
subjects which fall within the legislative and exceutive competence of
the States. Thirdly, there are subjects in respect of which legislative
authority belongs to the Federation and exceutive authority vests
in the States, Fourthly, the Constitution also enumerates matters
in respect of which the Federal Legislature has power to lay down
the general principles of legislation, whercas supplementary legisla-
tion and execution belong to the States, For instance, Article 1]
provides that executive power in respect of specified matters shall
appertain to the States, although they fall within the legislative
sphere of the Federation. The execution of laws relating to these
subjects is entirely carried out by the autharities of the States which
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are not subordinate to the Federal Government. However, the
authority of the Statesin thismatter; although “*autonomous™ accord-
ing to the Constitution, i not completely independent in actual
practice; and the Federal Administration is generally accorded the
right of inspection and supervision.

Distribution of Executive Power under the Indian Consti-
tution. The provisions of the Indian Constitution relating to the
distribution and exercise of executive power prescribe five distinetand
separate rules. The first rule is that the executive power of the
Union is co-extensive with its legislative authority. This is the general
rule obtaining under the Constitution of the United States, but
whereas under the American Constitution there is no express pro-
vision regarding this matter, and the rule is deduced from the power
granted to the President to exccutive federal laws, the Indian Con-
stitution contains a specific provision. Article 73 expresslystatesthat
“the executive power of the Union shall extend (4] to the matiers
with respect to which Parliament has power to make laws and (§) to
the exercise of such rights, authorityand jurisdiction as are exercisable
by the Government of India by virtue of any treaty or agreement.”
The first clause of the Article merely states the rule of co-extensive
powers we have discussed above. The second clause has been inter-
preted to mean “implementation of treaties and agreements™. This
interpretation, however, is not correct, for the clause does not refer
to any obligations arising under treaties or similar agreements. It
only speaks of rights. An illustration of such rights is to be found in
the Treaty of 1950 between the Republic of India and the Protecto-
rate of Sikkim.

The second rule is a corollary of the first. Article 162 of the Con-
stitution provides that the exccutive power of the States shall extend
to the matters with respect to which the Legislatures of the States have
power to make laws. There is an apparent contradiction between
these two rules because the Union Parliament as well as the legisla-
tures of the States have power to make laws with respect to any matter
included in the Concurrent List. This apparent contradiction has,
however, been solved by the provision that the executive power of
the Union shall not extend in any State to matters with respect to
which the Legislature of the State has also power to make laws. The
net result of the ruleis that whereas the Union Parliamenthas power
to legislate in respect of any matter included in the Concurrent List,
the executive power in respect of such matter continues to be vested
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in the States unless the Union Parliament otherwise provides. This
carresponds to the rule of law obtaining in the Commonwealth of
Australia, although there is no specific provision regarding this matter
in the Australian Constitution. The position appears to have been
the same under the Weimar Constitution of Cermany, Article 14
of the Constitution provided that the laws of the Reich are carried
into exccution by the authorities of the States, unless these laws
otherwise decree. This, however, did not refer to the exclusive legis-
lative power of the Reich, as the exccutive power in respect of the
exclusively federal matters was specifically vested in the Reich. The
Indian Constitution also contains another limitation on the executive
power of the Union Government. Under Article 73 {2}, until other-
wise provided by the Union Parliament, a State and any authority
of a State may continue to exercise in matters with respect to which
Parliament has power to make laws for the State, such executive
powet or functions as the State or authority could exercise immediate-
ly before the commencement of the Constitution.

The third rule is that the Union Government is competent o
delegate the exercise of its executive power o a constituent State.
This may be effected in two different ways. Firstly, under Article
258 (1), the President may, with the consent of the Government of a
State, entrust either conditiopally or unconditionally to that Govern-
ment or to its officers functions in relation to iny mitter to which,
the executive power of the Union extends. This provision is appli-
cable not only to matters within the exclusive legislative competence
of the Union, but also to cases of concurrent powers where, by virtue
of a Unionlaw, exccutive power has become vested in the Union. An
analogous provision of this character was to be found in the Austrian
Constitution of 1934 whichspecifically authorized the Federal Govern-
ment ta entrust what was called “indirect federal administration’ to
the Governor of a State or to officers subordinate to him. Article 6
of the Constitution of Brazil is to thesame effect. Secondly, the exers
cise of the executive power of the Union Government may also be
delegated by the Union Parliament 1o 2 constituent State, Article
258 (2), which provides for this type of delegation, reads as follows:
“A law made by Parliament which applies in any State may,
notwithstanding that it relates to a matter with respect to which the
Legislature of the State has no power tomake laws, confer powersand
‘impose duties, or authorize the conferring of powers and the imposi-
tion of duties, upon the State or officers and authorities thereof.”,



Exccutive Power 201

1t is obvious that a law of this character may directly delegate the
exercise of executive authority to a State or authorize the Union
Government to effect such delegation whenever the occasion arises.
This provision relates to the exclusive legislative powers of the
Union, as the wording makes it abundantly clear; butit may also
be applicable to cases of concurrent powers.

The fourth rule is that the executive power of the Union Govern-
ment extends to the giving of directions to the Governments of the
States. The Constitution expressly provides for two cases where the
issue of directions is permissible, In the first place, such directions
may be given in order to secure compliance with the Union laws by
the Governments of the States. Article 256 of the Constitution im-
poses an obligation on the State authorities to see that the executive
powes of the State is 5o exercised as to ensure compliance with the
laws made by the Union Parliament and any existing laws which
apply in that State; and the Union Government is authorized to give
such directions as may appear to be necessary for this purpose.’
Secondly, Claase(1) of Article 257 authorizes the Union Government
to issue directions to a State in the event of the executive power of
the State being so exercised as to impede or prejudice the exercise of
the exceutive power of the Union. 1t should be noticed that these
provisions do not apply to cases where the exercise of the executive
power of the Union Government hasbeen delegated 1o the authorities
of the State, for in such cases the State authorities act as agents of
the Union Government and are, therefore, subject to their control
and supervision.

The question may here beraised as to what istheexact significance
of Glause (1) of Article 257. Does it embody the rule of immunity
of instrumentalities established in the United States by judicial
interpretation? The underlying principle of the American rule is
that it is of the essence of a federal constitution that the Central and
State Government are each entitled within the ambit of their autho-
rity to exercise their legislative and executive powers in absolute
freedom, and without any interference. It follows, therefore, that, as
was laid down by Marshall, C. J. in the leading case of McCulloch

. *The manginal dote of thia Article reads asfullows : “Dibliganion of States and the Unlon."
This appears to be a minake a5 the Article in guestion does not impose mx:ht'ﬁigzﬁm of
the Union. ‘The mistake has probably arisen ars temilt of the et that this i partially

Seetinn 122 of the Governmeni of Indis Act, 1935, which did provide that in
the cxercise of the excoutive sutharity of 1he Federatlon Vregard shall be bad™ o the
interesty of the Provioces or States.



202 The Indian Constitution

v. Maryland, 4 Wheat. 316, “the States have no power, by taxation or’
otherwise, to retard, impede, burden, or in any manner control, the

operations of the constitutional laws enacted by Congress to carry

into execution the power vested in the general government.” Con-

versely, the rule means that there is a reciprocal prohibition on inter-

ference by the Federal Government with the exercise by the States

of the powers assigned to them by the Constitution. Tt will also be

noticed that the rule covers the exercise not only of legislative and

executive powers but also of taxing powers. The effect of Clause (1)

of Article 257 of the Indian Constitution is, however, considerably

limited. Itis only applicable to the exercise of excentive power and

does not extend to cases of legislative or taxing powers, Moreover, -
unlike the corresponding provision of the Government of India Act,

1933, it does not impose any reciprocal obligation on the authorities

of the Umon.

Two further observations may be made in this connection. In
the first place, it is the Union which decides as to whether in a parti-
cular case the executive power of a State s being s0 exercised as
to impede or prejudice the exercise of its executive power. Therefore,
if the Union considers that the authorities of a State have failed 10
obscrve the obligation imposed by this Article, it may require the
State Government to amend or alter the rules and regulations under
which the executive power of the State was being exercised in order
to conform to this provision of the Constitution. Further, in the
event of a dispute between the Union and State Governments on any
Justiciable issue arising under this Article, the matter would undoubt-
edly fall within the competence of the Supreme Court. As regards
the non-gbservance of Union laws, cases may arise in respectol many
matters included in the Union List. For instance, the Union Parlia-
ment has exclusive and complete legislative authority in respect of
the highways within the territories of the constituent States declared
by or under a law made by the Union Parliament to be national
highways; and, in the exercise of this legislative power, the Union
Parliament may enact laws which may ultimately affect the control
of traffic on such highways. The control of traffic being within the
executive power of the States, the authorities in charge may fail to
comply with the provisions of the Union law. In such a case, the
Union Government will, under the Constitution, be competent to
issue directions to the State concerned.

The Constitution also provides for the issue of directions in two
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other cases. In the first place, the Union Government may direct
the authorities of a State to control and maintain means of communi-
cation within its territories declared in the direction to be of national
or military importance, Secondly, the executive power of the Union
also extends to the giving of directions to a State as to the measures
to be taken for the protection of the railways within the State. In
both these cases, the State suthorities are entitled to be re-imbursed
by the Union Government in respect of the extra cost so incurred by
them. These last two provisions are of an exceptional character and
appear to have been made ex magna cantela, for the Union Parliament
has complete legislative authority in respect of communications of
national and military importance as well as in respect of railways,
and could, therefore, impose on the State authorities, by virtue of a
Union law, the necessary obligations, Here, however, the authority
has been conferred on the Union Government, and the sanction
of the Union Parliament has been dispensed with.

The Rule-Making Power of the Executive. This is a problem
of considerable practical importance, and has given rise to a great
deal of controversy amongst constitutional jurists, particularly in
the United States of America. In order to appreciate the various
solutions of the problem 1o be found i different constitutions, it is
necessary to distinguish between two kinds of executive regulations:
administrative regulations or what is known as Verwallungsverord-
rungen in German constitutional law, i.e. regulations which deal with
the relations between the State and its organs and agents; and regu-
lations of a general character, designated as Rechtsoerordnungen by
German jurists, i.c. regulations which govern the relations between
individuals inter s¢ and between them and the State. The first category
deals with the internal organization of the executive departments of
the State, and it is, therefore, generally concluded that the executive
authorities have an inherent power to issue such regulations. This is
the rule of the constitutional laws of France, Germany and Italy.'
The same rule also obtains in the United Kingdom. In the United
States of America, on the other hand, some of the publicists contend
that there is no such inherent power of the executive. As Willoughby
points out, originally the President of the United States was con-
sidered to be the political head of the government and not the high-
est administrative authority having power to superintend and control

% Hoc Santi Romano, op. <it., pp. 283-89,
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the acts of federal administrative agents. This original conception has,
however, undergone a considerable change and the President has
now become the head of the federal administration, The Congress:
has, therefore, been obliged to confer on him large powerstelatingtoa
number of federal services; and this has naturally led to the pro-
mulgation of a large body of executive rules and orders.* However,
the rules and orders promulgated by the President or by the authori-
tics subordinate to him relating to the conduct of public business or
other administrative matters do not have the same effect as federal
laws, although they are binding for the purposes of the internal
control and government of the State Departments® On the other
hand, the Indian Constitution has made the position clear beyond
doubt by cxpressly conferring on the President of the Republic the
power 1o “make rules for the more convenient transaction of the
business of the Government of India, and for the allocation among
Ministers of the said business.” There is a similar grant of power
to the Governors of the States. The first categoryof executive regu-
lutions does not, therefore, raise any difficulty. '
The position is, however, entirely different with regard (o executive
regulations which are generally applicable to individual citizens and
have, therefore, the force and effectof law. The Constitution of the
United States of America expressly provides that the executive power
of the Federation vests in the President of the United States. It also
imposes the obligation on the President to take care that the laws of
the Federation are faithfully executed. It is, however, generally
held that these provisions do not confer on the President the power
to make general rules and regulations even for the purpose of imple-
metnting the exccution of lederal laws. { United States v. Western Unian
Telegraph Co, 272 F. 511) Willoughby contends that the duty of the
President to take care that the laws of the United States are faithfully
exccuted is an obligation which does not by itself canfer any right
on him; it is'an obligation which he must fulfil by the execrcise of
those powers which the Constitution and the Congress have deemed
it necessary to entrust to him.® Similarly, under the laws of the
United Kingdom, the executive has no inherent POWES 10 issue regu-
lations of a gencral character binding on individual citizens. Accord-
ing 1o the common law, the power to execute laws docs not imply

! Coneiifitional Love of the United Statis, Vol. 11, p. 1156.
& See Black, op. cit., p. 141,
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any power to make rules and regulations for implementing the laws,
unless the laws themselves have expressly conferred such power.
"The power of subsiduary and subordinate legislation can, therefore,
be exercised by the executive authorities only by virtucofl delegation
under the Statutes of Parlinment, either in the form of Orders in
Council or as Statutory Rules and Orders; but this subsiduary legis-
lation must conform to the enactments under which it is exercised.”
The same rule prevails under the Swiss Constitution which does not
confer on the Federal Council the power to make regulations, and the
castom has now been established to delegate the necessary power to
the Federal Council, and all federal laws contain the general formula:
“The Federal Council shall fix the datc of the entry into foree of
the present law and shall issue the necessary regulations for its
execution.™

The weight of authority on the continent of Europe as well as
in same of the Latin American States is, on the other hand, in favour
of the view that the rule-making power is an inherent attribute of the
exeentive. Thus, the French Conseil d'Etat has laid down in an im-
portant decision that “under Article 3 of the Constitutional Law
of the 20th February, 1873, the President of the Republic supervises
and ensures the execition of laws, and it is to him, therefore, belongs
the right to issue at all times indispensable regulations which the exe-
cution requires; according to the necessities resulting from the cir-
cumstances and in conformity with the object which the legislature
has proposed.” "This view of the matter has been accepted by judi-
cinl tribunals and almost all eminent publicists in France, although
there is  tendency to extend the scope of the authority of the Presi-
dent to matters not covered by laws? The same view prevails in
Germany and Italy. According to Orlando, “the executive power
has its own will, which finds legal expression in the right Lo issuc
regulations and decrecs, or in a more general phrase, the right to issue
ordinances. The ordinance is, therefore, the expressionof the will of
the executive power as law is the expression of the will of the legisla-
tive power.” He further emphasizes the point that the power arises
from the very nature of executive authority to which belong the app-
lication of laws, and, therefore, the selection of the means for securing

i See Keeton, The Pasiing of Porliammt, ﬂhl% 15
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this object.’ In Argentinaand Brazil the Constitution expressly con-
firs on the President of the Republic the power to issue decrees and
vegulations for the execution of federal laws. Thus, Article 86 of the
Argentine Constitution lays down that the President of the Republic
has the power to issue *“the instructions and rulings that may be
necessary for the execution of the laws of the Nation taking carc not
to alter the spirit thereof”. Judicial decisions have made it clear that
this power only extends to the making of rules and regulations for
the execution of federal laws and must, therefore, conform strictly
to the provisions of such laws. (Fallos 115, p. 189) In Brazil, however,
it has been argued by De Castro, a leading constitutional jurist, that
the rule-making power of the President is not limited to the exccu-
tion of laws. De Castro accepts the views of the constitutionalists of
France and Italy and contends that the head of the executive in
Brazil has inherent power to issue rules and regulations of a general
character.® InSoviet Russia the matter is covered by express provi-
sions of the Constitution. Article 49 authorizes the Praesidium of the
Supreme Soviet not only to interpret the laws of the Union but ulso
to izsue decrees. Similarly, under Article 66, the Council of Ministers
has the power to issue *decisions and orders on the basis and in
pursuance of the laws in operation™.

it is, however, obvious that under the Indian Constitution there
cannot be any presumption in favour of an inherent power of the
executive to make rules and regulations applicable to individual
citizens. The general principle of the Indian Constitution is that
legislative power resides in the Union Parliament or in the Legisla-
tures of the States and not in the executive authorities of the Union
or of the constituent units. Therefore, under the Indian Constitution,
the power to execute laws, which is a necessary inadent of executive
power, docs not imply the power to make rules and regulations for
implementing laws, unless the laws themselves have expressly
conferred such power. This view of the matter is further supported
by the fact that the principles of the common law form an integral
part of the juridical order of the Republic, and these principles are,
as we have already scen, directly opposed to the theory of inherent
rule-making power of the executive. Therefore, the fifth rule of

¥ Op. cif., po 224, Sov alw Santi Romano, op. ¢it., fu
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distribution of executive power under the Indian Constitution is
that the grant of exceutive power does not ipse faclo confer the power
to mike rules and regulations generally binding on the community as
a whole.

Express Powers of the President of the Union. We have
already dealt with the legislative content of executive power; it now
remains to examine what has been called “governmental element’
of executive power, i.e. executive powers properly so called, Almost
all federal constitutions contain specific grants of such powers, as,
for instance, the Constitutions of the United States of America and
Argenting. Under the Indian Constitution, on the other hand, some
of these powers have been expressly conferred on the President of
the Union and the Governors of the States; others are to be deduced
from the general scheme of distribution of la putssance dutigue. The
express powers of the President of the Indian Union are the follow-
ing. The first is the power to appoint executive officers and func-
tionaries, Under Article 75, it is the President who appoints the
Prime Minister and, on the recommendation of the Prime Mimister,
other Ministers. Further, the Constitution expressly provides that
the executive power of the Union is vested in the President, and is to
be exercised by him, either directly or through officers subordinate
to him. The President has, thercfore, the power to appoint sub-
ordinate officers for the exercise of the executive power vested in him.
He has also been authorized by the Constitution to appoint Gover-
nors of the States, Judges of the Supreme Court and of the High
Courts of the States as well as members of the Election Commission
and the Union Public Service Commission, These powers are analo-
gous to those of the President of the Argentine Republic. In the
United States of America, on the other hand, the appointing power
of the President can only be exercised with the consent of the Senate
excepl in cases where the Congress has made him the sole appointing
authority, Sccondly, the supreme command of the Defénce Forees
of the Union is vested in the President and is exercised by him in
accordance with the laws enacted for the purpose. This provision
dots not, however, transfer to the President any functions conferred
by any existing law on the Government ol a State orother authority;
nor does it prevent the Unpion Parliament from conferring func-
tions on authorities other than the President. Under the American
Constitution, the President is the *' Commander-in-Chicf of the Army
pnd Navy of the United States, and of the militia of the several States,
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when called into actual service of the United States™. Similar pro-
visions exist in the Constitutions of Brazil and Argentina, In all
these cases, the Federal Congress cannot by rules and regulations
impair the authority of the President to act as Commander-in-Chief,
whereas the Indian Parliament can by law reduce the authority of
the President to the minimum, leaving only the formal vestige of
power in his hands. Thirdly, under the Indian Constitution, the
President has the power to grant pardons, reprieves, respites or re-
missions of punishment or to suspend, remit or commute the sentence
of any person convicted of any offence in all cases where the punish-
ment is by a court martial, or in all cases where the punishment or
sentence isfor an offence against any law relating to a matter to which
the executive power of the Union extends, or in all cases where the
sentence is a sentence of death. This provision does not, however,
affect the power conferred by law on any officer of the Armed Forces
of the Union to suspend, remit or commute a sentence passed by a
court martial. Nor does it affect the power to suspend, remit or com-
mute a sentence of death exercisable by the Governor of a State under
any law for the time being in force. The pardoning power is consider-
ed to be an essential attribute of the Head of State and finds expres-
sion in almost all constitutions. For instance, Article 86 of the Argen-
tine Constitution reads as follows: “He may grant pardons or com-
mute penalties of erimessubject to federal jurisdiction, after obtaining
4 report from the Tribunal in question except in cases of impeach-
ment by the Chamber of Deputies.” In the United States the power
is restricted to the grant of reprieves and pardons for offences against
the United States excepr in cases of impeachment, It should be
observed that in all these cases the power of the Head of State cannot
be affected or prejudiced in any manner by a law of the federal
legislature. In Switzerland, on the other hand, the pardoning power
belongs to the Federal Assembly and not to the Federal Executive.
Under the Constitution of Soviet Russia, the power is exercised by
the Praesidium of the Supreme Soviet which is a collegiate Head of
State and has also judicial and legislative powers.

Implied Powers of the President. We haye already seen that
the Indian Constitution expressly provides that the executive power
of the Union extends to all matters ineluded in the Union List: Ttis
obvious that this wording has a much wider connotation than the
words “the power to execute laws™ used in other federal constitu-
tions. Therefore, there areseyeral clements of executive power which
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vest in the Union asg a logical and natural consequence of the general
schome of distribution of powers. This must be distinguished from
the pattern of many federal constitutions which contains a double
grant of powerin favour of the central legislature. In the first place,
there is a list of specific powers which the federal legislature isautho-
rized to exercise. The powers soconferred are not, however, entirely
legislative. Thus, for instance, Section 8 of Article | of the Constitu-
tion of the United States empowers the Congress, inter alia, “to borrow
money on the credit of the United States™, “to coin money", “to
establish post offices and post-roads”, and “to declare war™. Tt will
be naticed that all these are in essence executive powers except to the
extent that their exercise may also involve legislation. Similarly,
Article 67 of the Argentine Constitution confers on the National Con-
gress such exccutive powers as establishment of a national bank, con-
tracting of “loans on the Nation's credit”, approval or rejection of
treaties concluded with other nations, and authorization of the
txecutive power Lo declare war or make peace, Article85 of the Swiss
Constitution also contains grant of executive powers to the Federal
Assembly which include intervention in Cantons, amnesties and
pardons, and control of the Federal Army. Secondly, cach of these
constitutions confers on the federal legislature a general power of
fegislation. Thus, Clause 28 of Article 68 of the Argentine Constitu-
tion authorizes the Congress “to make all laws and regulations which
may be advisable for exercising the foregoing powers and all other
powers granted by this Constitution to the Government of the
Argentine Republic.”” There is an exactly similar provision in the
American Constitation. Similarly, Article 85 of the Swiss Constitu-
tion provides that ‘‘laws and decrees dealing with matters which
the Constitution assigns to the Federal authorities” fall within the
competence of the Federal Assembly.

This dual grant of power is not, however, to be found in the Indian
Constitution. Like the Commonwealth of Australia Act, 1900,
and the British North America Act, 1867, the Indian Constitution
merely provides that the Union Parliament shall have “'power to
make laws" with respect to the matters specified in the Union and
and Concurrent Lists; in other words, the Constitution does not con-
fer on the Union Parliament any power other than a purely legislative
power. To this power of legislation must also be added the power to
control the acts and policies of the Union Executive which flows from
the rule that the Union Cabinet is collectively responsible to the
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House of the People. Tt would, therefore, be obvious that subject to
this grant of power, all powers of governance other than judicial are
covered by the term “exceutive power”, and vest in the President of
the Union. The question of the extent of the authority of the Presi-
dent particularly arises in connection with the domain of external
affairs. We have already seen that the Union List specifies this item
as follows: *Foreign affairs; all matters which bring the Union info
relation with any foreign country; diplomatic, consular and trade
representation; United Nations Organization; participation i
international conferences, associations and other bodies and imple-
menting of decisions made thereat; entering into treaties, agreements
and conventions with forcign countries; war and peace.” As the
Union Parliament has only the powerto make lawsin respectof these
matters, the entire exccutive power in relation to them is vested in the
President of the Republic; and it follows as i necessary constquence
that the President is entitled to exercise the following powers: (i)
appointment and removal of diplomatic and consular representatives;
(i) reception of representatives of foreign States; (i) negotiation and
conclusion of treaties and conventions; and (iz) declaration of war
and conclusion of peace; Two other reasons may be adduced in
support of the contention that these matters fall within the ambit of
executive power, Tn the first place, as Santi Romane rightly points
out, “it is a function essentially execative by means of which the
State enters into and maintains relations with the other subjects
of the international community, also when by the exercise of this
function, the State agrees to constitute, for example, by stipulating
a treaty, the juridical order of that community: the relative acts,
from the point of view of international law, might give rise to rules,
but, since these acts as such are not also the sources of the law of the
State, their character because of this is not legislative but exceutive
in the sense that the preparation and deliberation of these acts are
inclucled in the political function of the exeeutive authority.” (Op,
cit., p. 298) Sccondly, the general principle accepted by both
maonarchical and republican constitutions is that the competence 1o
represent the State in international affairs belongs to the Head of
State. It is true that the Indian Constitution, unlike other constitu-
tions, doos not expressly provide that the President of the Indian
Republic is the Head of State, but this follows ipse facte from the
position which the President occupies under the Constitution. In
other waords, itis the President of the Indian Republic who possesses
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jus repraesentationis ommimodae. It would, therefore, be clear that the
President of the Republic has the right to appoint and remove
diplomatic and consular representatives as well as to receive the
representation of foreign States by virtue of the fact that he is the
Head of State.

The treaty-making power of the Head of State is, however, of a
complex character, and three different systems have been adopted
in modern constitutions. According to the first system, which obtains
in the United Kingdom, the constitutional organ in which the treaty-
minking power resides is the Crown. *“Itis the Crown which in virtue
of the royal prerogatives issucs Full Powers for the negotiation and
signature of treaties and ultimately ratifics them when that is neces-
sary.”* In other words, in the United Kingdom it is not necessary
for the executive government to secure the authorization of Parlia-
ment for the ratification of treatics, but its interyention is required
when the execution of a treaty involves legislation, as, for example,
in the case of additional expenditure or cession of territory forming
part of the dominion of the Crown. The second system requires the
collabaration of the executive and the legislature for the conclusion
of an international convention or treaty. Thus, under Article 2 ol the
Constitution of the United States, the President of the American
Federation has been authorized to make treaties but only “by and
with the advice and consent of the Senate’, provided two-thirds of
the Senators present concur. In actual practice this limitation on
the authority of the executive has often amounted o a virtual para-
lysis of American foreign policy, and recourse has been had to the
power of the President to conclude international executive agree-
ments. A similar rule obtains under the Constitution of Argentina.
Clause (14) of Article 86 provides that the President of the Argentine
Republic has the power to conclude and sign treaties, concordats
and agreements required for the maintenance of good relations with
foreign powers. But under Article 68 the Federal Congress has been
authorized to approve or reject treaties and concordats concluded
by the President. Under the third system, the entire power ol making
treaties has been vested in the legislature. Thus, under Article 85 of
the Swiss Constitution alliances and treaties with foreign States as
well a8 confirmation of treatics made by the Cantons between them-
selves or with foreign States fall within the competence of the Federal

' McNair, The Lawe of Treatier, Chiap. I1.
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Assembly. The position is the same under the Constitution of the
Republic of Austria. As the Indian Constitution does not confer on
the Union Parliament any power other than the power to make laws
ins respect of entering into and implementing of treaties and inter-
national agreements, it is clear that the first system obtains in the
Indian Republic. This means that the President of the Indian Re-
publiclias the power to conclude treatiesand conventions with foreign
States without the intervention of the Union Parliament except in
cases where the execution of a treaty necessitates legislation of any
kind. This is analogous to the rule of constitutional law prevailing
in the United Kingdom as well as in France and Italy, For instance,
under the French Constitution of 1946, “‘treaties relating to inter-
national organization, peace treaties, commercial treaties and treaties
which commit the finances of the State, those which copcern the
personal status and property rights of French citizens abroad, those
which affect internal French laws, and those which carry with them
the cession, exchange or acquisition of territory are final only after
having been ratified by a law.” The treaty-making power of the
President of the Indian Republic is, however, subject to two limit-
ations, In the first place; the Union Parliament may regulate the
exercise of this power by virtue of its authority to make laws in res-
pect of the entering into and implementing of treaties. Sccondly, as
the Union Executive is responsible to the House of the People, the
power of the President to conclude treaties is subjeet to its eriticism
and control,

As regards declaration of war or conclusion of peace, the same
general principles would apply. According to the schome of distri-
bution of power under the Constitution, the executive power of the
Umon Government certainly includes the power to declare war or 1o
conclude peace, since the power of the Union Parliament is limited to
the power to make laws with respect to war and peace. 1t should be
observed that the position is different in other constitutions, For
instance, under the Constitution of the United States of America, the
power to declare war vests in the Federal Congress. Similarly, the
Argentine Constitution provides that the Argentine President can
declare war “*with the anthonzation and approval of (}mgrcn;" In
Soviet Russia the power belongs to the Supreme Soviet, but may be
exercised by the Praesidium when the Supreme Soviet is not in ses-
sion. According to the Swiss Constitution, declaration of war and con-
clusion of peace entirely belong to the Federal Parliament. Therefore,
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the position in respect of this matter under the Indian Constitution
differs: substantially from the provisions of other constitutions, but
it should be remembered that politically no executive would take
the responsibility to exercise the power to declare war or to conclude
peace without the assent and approval of the Parliament,



CHAPTER VIII

EXTRAORDINARY POWERS OF THE UNION

Federal Intervention in Cases of Non-compliance with
Federal Laws. It has already been indicated that the relations bet-
ween the central government and the member States of a federation
fall under three different categories, the most important of which
have been deseribed as the relations of *'supra- and sub-ordination.
Under the Indian Constitution, these relutions are of an extreme
character. Article 254 (1) prescribes the rule of supremacy of federal
laws, as in other federal constitutions. Articles 256 and 257 provide
[or the supremacy of the Federal Executive. As we have already seen,
under Article 256, the President of the Union has the power 10 issue
dircctions to the authorities of a State in the event of non-compliance
with Union laws. Similarly, under Article 257, which bears the signi-
ficant marginal note “control of the Union over States”, the Union
Executive is competent to give directions to the authoritics of the
States in cases where the executive power of a State is being so exer-
cised as to impede or prejudice the exercise of the exccutive power of
the Linion.

The guestion, therefore, arises: what is the effect of the failure on
the part of the authorities of a State to comply with the directions
issued by the Union Executive? This point is covered by Article 565
which prescribes that where a State has failed to comply with the
directions given under any provisions of the Constitution, the Presi-
dent shall be competent to hold that a situation has arisen in which
the government of the State cannot be carried onin accordance with
the provisions of the Constitution. Such a contingency is deemed
under Claude (1) of Article 256 to be a failure of the constitutional
machinery, and the President may in such an event by proclamation
() assume to himself all or any of the functions of the government of
the State and all or any of the powers vested in or exercisable by the
Governor or any body or authority in the State other than the
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Legislature of the State; and (8) declare that the powers of the Legis-
lature of the State shall be exercisable by or under the authority of
the Union Parliament. The President is also authorized to makesuch
incidental and consequential provisions as may appear to him to be
necessary or desirable for giving effect to the objects of the proclama-
tion, including provisions for suspending, in whole or in part, the
operation of any provisions of the Canstitution relating to any body or
authority in the State. When the proclamation declares that the
powers of the Legislature of the State shall be exercisable by or under
the authority of Parliament, the Parliament may confer on the Presi-
dent the power of the Legislature of the State to make laws and
authorize him to delegate the power to any other authority to be
specified by him in that behalfl Itisfurther provided that the Parlia-
ment or the President or any other authority in whom such. power
has been vested is competent to make laws conferring powers and
imposing duties, or authorizing the conferring of powers and the
imposition of duties upon the Union Government or its officers and
authorities,

These extraordinary powers of the Union Government are, hows-
ever, subject to two limitations, In the first place, every proclamation,
which has to be laid before cach House of Parliament, ceases
to be operative at the expiration of two months unless it has been
approved by both Houses of Parliament before the expiration of the
period. A proclamation, which has been approved by both Houses

_of Parliament, ceases to be in force on the expiration of a period of
six months from the date of the passing of the second of the resolutions
approving the proclamation. The maximum period for which such
proclamations can remain operative has, however, been limated o
three years. It is, on the other hand, provided that any law made in
exercise of the power of the Legislature of the State by Pacliament or
the President or any other anthority invested with such power shall,
to the extent that itis beyond the competence of the Legislature of &
State, continue to have effect for a period of one year after the procla-
mation has ceased to be operative. Secondly, apart from the limit-
ation of lime, the power of the President to suspend the provisionsof
the Constitution relating to the Statesisalso limited by the provision
that he is not authorized to assume to himsell any of the powers
vested in or exercisable by the High Court of the State, or to suspend,
inwhole or in part, the operation of any provision of the Constitution
relating to the High Court. In other words, the only provisions af
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the Constitution which are excluded from the suspending power of
the Head of State are those relating to the judiciary,

Analogous Law: Provisions of the Austrian Constitution.
It would be obvious that, in spite of the limitations, these provisions
present a formidable picture of federal intervention. They are
particularly striking when compared with the scheme of distribution
of powers in other federal constitutions, as, for instance, the Constitu-
tion of the Republic of Austria. The Austrian Constitution dots not
provide for any extra-legal remedies for the failure on the part of 2
State to comply with the provisions of the Constitution or of laws
enacted by the Federal Parliament. On the other hand, it confers
jurisdiction on the Administrative Court and the Constitutional
Court to deal with disputes of this character. For instance, it express-
ly provides that the Federal Executive represented by a competent
Federal Minister is entitled toseek the assistance of the Administrative
Court against an unlawful administrative act on the part of an autho-
rity of a State, when the act in question has been performed in
execution of a federal law of which the administration belongs to the
State or of a federal law on general principles. Similarly, the Consti-
tutional Court is authorized to deal with conflicts of competence
between a Federal authority and the States or between the authori-
ties of the Federation and those of the States. Tt will be noticed that
these provisions of the Austrian Constitution are entirely consistent
with the general scheme of distribution of powers under a federal
consttution, .

The Law of the United States. 1t is also clear that such extra-
otdinary powers are not to be found in the Constitution of the United
States of America. Bryce, for instance, accepts the view set forth by
President Buchanan that the Federal Government in the United
States has no constitutional power to coerce a recaleitrant State,
Referting to Judge Hare's American Constitutional Law, he says: “He
argued that because the Constitution did not provide for such co-
ercion, & proposal in the Convention of 1787 to authorize it having
been ultimately dropped, it was legally impossible. The best answer
to this contention is that such a provision would have been super-
fluous, because a State cannot legally act against the Constitution.

All that is needed is the power, unquestionably contained in the
Comstitution, to subdue and punish individuals guilty of treason
against the Union.” (Op. cit,, Vol. 1, p. 337) The remedy suggested
by Bryce is not, however, available in cases of disobedience of the
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Constitution or federal laws, for treason, as defined in the Constitu-
tion, refers only to levying war against the United States or adber-
ing to the enemies, or giving them aid and comfort. This definition
would not, therefore, cover cases where the authorities of a State
defy the directions issued by the Federal Government. A solution of
the problem is to be found in Article 8 of the United States Constitu-
tion, which authorizes the Congress “to provide for calling forth the
militia to exccute the laws of the Umion'”. But in such a case, the
States concerned may refuse to place the militia at thedisposal of the
Federal Government, as happened at the outbreak of the War of
1812 when the Governors of Massachusets and Connecticut refused
to allow their militia to leave the States in compliance with a requi-
sition made by the President under the authority of an Act of Congress
on the ground that the requisition was unconstitutional, The same
power was recently used by President Eisenhower in the case of Little
Rock. The ultimate remedy in such cases, however, lies in the use
of federal troops under Section 4 of Article 4 of the Constitution.
It is true that under Article 4, the armed forces of the Federation
can only be used against domestic violence on the application of the
Legislature of the State or of the Executive when the Legislature is
not in session. But, in fact, the power has been used in the past, as
in 1894 by President Cleveland, without a requisition from the
Governor or Legislature of a State.

The Law of the Latin American Federations. In Argenting,
two general principles have been established by the Supreme Court.
The first is that *‘the authorities of the Provincial Governments can-
not exercise any power in respect of matters which have been delegat-
ed to the public authorities of the Nation; nor can the exercise of
power by the Provincial authorities impede or render inefféctive the
exercise of those powers which belong to the National authorities.”
(Fiseal o. Prior Convento Santo Dominge, Fallos 10, p. 380) Sccondly,
“the Federal Government cannot impede or opposc the exercise by
the Provinces of those powers which have not been delegated to the
Federation or which have been reserved to the Provinces.” (Bance
della Provincia de Buenos Aires v. Gobierno Nucional, Fillos 186, p. 171)
Under Article 31 of the Constitution, the authorities of cach Provinee
are bound to conform to the Constitution, the national laws and the
treaties with foreign States which arc *‘the supreme law of the
Nation”. Any dispute arising betweenthie Central Governmentand a
Province in respect of the non-observance of federal laws fulls within
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the jurisdiction of the Supreme Court. In addition, asin the United
States, the Federal Congress is competent to authorize the summon-
ing of the militia from all the Provinces or from one of them when it
is necessary to ensure the exccution of federal laws. Apart from this
specific provision, there is nothing in the Constitution which autho-
rizes the Central Government to exercise coercive power against a
recalcitrant State. Much less is the power which has been conferred
on the Federal Government under the Constitution of Mexico. The
Mexican Constitution specifically provides that the Governors of the
States are bound to publish and exceute federal laws: Besides, the
President of the Federation has authority not only to execute the laws
made by the Federal Congress but also to provide for their exact
observance in the administrative sphere. Any dispute arising between
the Central Government and a State falls within the jurisdiction of
the Supreme Court. It would, therefore, be clear that apart from the
implied power of the President to use federal forces for intornal
security, there is nothing in the Mexican Constitution which autho-
rizes the intervention of the Central Government in any constituent
State. The earlier Constitution of Hrazil, on the other hand, had
presented a totally different picture because 1t contained detailed
provisions relating to federal intervention, Under Article 6; the
Federal Government was authorized to intervene in the affairs of
individual States for the purpose of “*ensuring the execution of federal
laws and judgements.” It was further provided thar the National
Congress had exclusive power to decide upon intervention in the
States in order to ensure respect for the constitutional principles of
the Union; and it was the exclusive power of the President of the
Republic to intervene when the Congress had so decided or when the
Supreme Federal Court had asked for it or when the established
public authorities had sought for intervention, and independently
of any request in all ‘other cases falling within the purview of the
Constitution. Further, the Constitution had conferred on the Supreme
Court the power to require the executive authority of the Federation
to intervene in the States in order to secure the exccution of federal
judgements, This position has, however, been substantially modified
by the Constitution of 1946 and is now in accord with the law of the
other Latin American Federations. There is only one exception. The
Constitution expressly provides that the Federal Government has
;l;fl:ght to intervene with force to ensure the execution of a judicial
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The German and Swiss Constitutions. The law of Germany

under the Weimar Constitution was similar to the earlier law of
Brazil. Article 48 of that Constitution provided that “in the event
of a State not fulfilling the dutics imposed on it by the Constitution
or the laws of the Reich, the President of the Reich may make use of
the armed forces to compel it to do so.”" This Article reproduced the
doctrine of Bundesexekution which was generally accepted in Germany
and was originally incorporated in the Constitution of the German
Empire. It has been regarded by several German jurists as consti-
tuting a veritable dictatorship of the President.' Article 37 of the
Constitution of the West German Republic has embodicd the same
principle: “Ifa State fails to fulfil its obligations to the Federation
under the basic law or any other federal law, the Federal Govern-
ment may, with the approval of the Bundesrat, take necessary measures
to compel the State by way of federal compulsion (Bundesexekution)
to fulfil its duties.”” The provisions of the Swiss Constitution are of a
similarcharacter. Under Article 102, the Federal Council is required
to ensure “the observance of the Constitution and the laws and
decrees of the Confodération™, and has authority to take necessary
mieasures to this end. 1tis further prescribed that the Federal Couneil
is competent to “*provide for the execution of the laws and decrees
of the Conlederation, of the judgements of the Federal Tribunal
and of agreements and arbitration awards in disputes between
Cantons.” Finally, in cases of urgency, the Federal Council is
empowered to call out troops and to employ them as it may think
necessary, when the Federal Assembly is not insession. Itis, however,
required to convene the Assembly immediately il the number of troops
called out exceeds two thousand, or if they remain mobilized for
more than three weeks.

From the foregoing discussion it is abundantly clear that the powers
which have been conferred by the Indian Constitution on the Presi-
dent of the Republic for the purpose of ensuring the observance of
federal laws and executive direction, is much more extensive and
far-reaching than the powers conferred on the central authority
under any other federal constitution. No other federal constitution
authorizes the Central Government to suspend the constitution of a
State and to assume to itself all powers which have been conferred on
the States by the Constitution. In other words, the power vested in

1 Corl Schimint, Die Dikieter, Musich and Leipelg, 1928, Appendix,
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the President of the Indian Republic leads ultimately to the negation
of the Constitution itself. Even in Germany under the Weimar
Constitution, the “‘constitutional dictatorship” of the'President did not
entail such an extensive and significant power.

Federal Intervention in Cases of Aggression and Distur-
bance. Under Article 355 of the Indian Constitution, the Union
Government is under the obligation to protect every State against
external aggression and internal disturbance and to ensure that the
government of every State is carried on in accordance with the
provisions of the Constitution. Thisnecessarily implies the correlative
right of the Union Government to intervene in the affairs of the con-
stituent States in three specific cases. In the first place, the Union
Government is competent to intervene when a State is attacked by a
foreign State. Secondly, the Union Government has authority to
intervenc in the affairs of a State to protect it against internal dis-
tarbance, and the term *“internal disturbance™ obviously means riots,
strikes and uprisings which disturb the public peace of the State.
It should be pointed out that the right of the Union Government
may arise even if there is actually no external aggression or internal
disturbance provided there is an imminent danger of it, because the
obligation rests on the Union Government to protect a State against
any such event, and, therefore, the Union Government has the right
to intervene before any such event takes place, Thirdly, the Union
Government is also competent to intervene to ensure that the govern-
ment of a State is carried on in accordance with the Constitution.
Twa important points emerge from this provision. We have already
scen that the Union Government has authority, under Article 365
read with Article 356, to intervene in the affairs of a State when it
fails to comply with or to give effect to any directions issued by the
Union Government. Article 355 authorizes the Union Government to
intervene in cases where no such directions have been issued, but
where the administration of the State is being carricd on in contraven-
tion of the provisions of the Constitution. Such cases mayarise when
as 4 result of the fragmentation ol political parties, no stable govern-
mient can be secured for the administration of the State in accordance
with the Constitution, Similarly, it may al¥o arise when there is a
struggle between the various organs of State authority with the in-
evitable result that the government of the State cannot be carried on
in consonance with the principles prescribed by the Constitution,
Sccondly, in the event of an intervention under this Article,
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the Union Government is authorized to take action under Article
356, either proprio motu or on the report of the Governor of the State
if the circumstances so demand, and thus suspend the operation of
the provisions of the Constitution relating to the State.

Analogous Law. Similar obligations have been imposed on the
Federal Government under the Constitution of the United States of
America as well as under the Commonwealth of Australia Act.
Under Section 4 of the American Constitution, the United States ia
under the obligation to guarantee to cvery State in the Union a re-
publican form of government, and to protect each of them against
invasion and against domestic violence, on the application of the
legislature or of the executive, if the legislature cannot be convened.
According to the Supreme Court, the power conferred by this seetion
appertains to the Congress which must decide whether or not a
republican form of government exists in & State and adopt such
measures as it may consider necessary to restore it. Once & decision
has been taken by the Congress, it cannot be challenged in a
court of law. Similarly, in cases of domestic violence, it is for the
Congress (o determine “the measures which should be adopted to
make the guarantee effective’, (Luther v. Borden, 7 How., at p. 42)
It was further held in Texas v, White, 7 Wall, 700, that the power to
enforce the guarantee clause is primarily a legislative power and
resides in the Congress. It is therefore, clear that in both cases
legislative sanction is an essential prerequisite to executive action.
Section 119 of the Australian Constitution Act similarly imposes an
oliligation on the Commonwealth Government to protect a State
against invasion and domestic violence; but the power conferred by
this section has been construed as a purely exceutive power subject
to legislative sanction. (See Section 51, Defence Act, 1903)

The same provision is to be found in Article 122 of the Consti-
tution of Mexico which reads as follows: “The authorities of the
Union have the obligation to protect the States against every invasion
or externul violence, In each case of uprising or internal trouble they
equally protect them if so required by the Legislature of the State or,
if the Legislature is not in session, by the Executive,” Article 6 of
the Constitution of Argentina provides that “‘the Federal Govern-
ment may intervene in the territories of the Provinees to guarantee the
republican lorm of government or to repel external invasion and, upon
the requisition of their constituted authorities, to help to re-establich

them if they have been repulsed by insurrection or by invasion from
13
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another Province.” The Supreme Court of Argentina has, in one
of its carliest decisions, held that the power under this Article can
anly be exercised after authorization by a Federal law, but *hational
intervention in the Provinces in all cases authorized or preseribed by
the Constitution is, as has been said, an act of a political character
the confirmation of which belongs exclusively to the political authori-
ties of the Nation.” Hence, it cannot be challenged in a court of law.
(Joaquin M. Cullen v. Baldomero Llerena, Fallos 53, p. 420) Article 16
of the Swiss Gonstitution contains the same principles. It authorizes
the Federal Government to intervene in cases of internal disorder
or of threatened danger from another Canton. The right of the
Federal Government to intervene suo malu is, kowever, restricted to the
case where the Cantonal Government is not in a position to summon
assistance from the Federal authorities. Inthe case of external danger,
the Cantonal authorities are required by the Constitution to invoke
the assistance of the Confederation, but the right of the Federal
Government to intervene sus motu has not been conceded. It should
also be pointed out that when the Federal Government intervenes in
cases of internal disorder or of threatened attack from another
Canton, it has no right to dispense with the constitutional guarantees
in respect of the liberty and rights of the people, the constitutional
rights of the citizens, and the rights and powers conferred by the
people on the authorities,

Conclusions. From the foregoing discussion it would be elear
that there are two points of remarkable dilference between the pro-
visions of the Indian Constitution and those of other feders constitu-
tions. In the first place, intervention of the Union Government in
a State under Article 353 of the Indian Constitution may ultimately
Izad to the suspension of the provisions of the Constitution in relation
to the State under Article 356. In the United States of America, on
the other hand, the main purpose for which intervention is authorized
by the Constitution is to support the authorities of the State and to
maintain its Constitution. (Luther v. Borden, 7 How. 1) Thisisalso the
position in the Federal States of Latin America as well as under the
Constitution of the Swiss Confederation. (See, for instance, the dis-
senting judgement of Vrela, J. in Cullen ». Llerena, Fallos 53, p. 420)
Secondly, under the Indian Constitution, the Union Government has
the right to intervene proprio motu in the event of internal disturbance.
The position is exactly the reverse in the United States of America
and in Argentina, Brazil and Mexico. Inall these States, the Central
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Covernment can intervene in the event of domestic violence only if
required to do so either by the Legislature of the State or by the
Execative, if the Legislature is not in session. In Switzerland, the
right of the Federal Government to intervene directly without the
request of the Canton concerned accrues only when the State is not
in a pasition to invoke the assistance of the Federal Government
or where the inteérnal disturbance entails a danger to the Confedera-
tion itself.

Emergency Powers of the Union. Article 352 of the Consti-
tution declares that if the President issatisfied that & grave emergency
cxists whereby the security of India or any part of the Indian territory
is threatened, whether by war or external aggression orinternal dis-
turbance, he may, by proclamation, make a declaration to that effect.
The President is further authorized to issue a Proclamation of Emer-
gency before the actual occurrence of war or aggression or disturbance
if he is satisfied that there is imminent danger of such occurrence.
The authority of the President to issue a Proclamation of Emergency
15, however, subject to two restrictions. In the first place, the
Proclamation has to be laid before each House of Parliament. The
Constitution does not, however, specify any period during which this
abligation has to be fulfilled. Secondly, the Proclamation ceases to
be operative at the expiration of two months unless, before the ex-
piration of that period, it has been approved by resolutions of both
Houses of Parliament,

The issue of a Proclamation of Emergency has a two-fold con-
sequence. In the first place, it virtually amounts to a negation of the
federal character of the Constitution in so far as the States affected
by the Proclamation are reduced to the status of a province of a uni-
tary State, We have already scen that the Constitution expressly
empowers the Union Parliament to invade the sphere of legislative
authority assigned to the States while a Proclamation of Emergency
is in operation. Under Article 353, the exccutive power of the States
is brought directly under the control and supervision of the Union
in the eventof an emergency. The Union Parliament isalso authorized
Lo entrench upon the executive power of the States by virtue of a
law enacted for the purpose and to confer powers and duties on the
Union officers and authorities. In other words, the antonomy of the
constituent States is reduced to the vanishing point and they become
parts of & decentralized unitary State. Further, Article 268 abridges
the financial powers of the States in so far as it authorizes the President
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to subject the operation of the provisions dealing with the fimancial
powers of the States tosuch exceptions or modifications as he thinks fit,
and the abridgement thus effected may last till the expiration of the
financial year in which such Proclamation ceases to operate. It
clearly emerges from the foregoing provisions that the power of the
constituent States can, during a period of emergency, be completely
destroyed and  the federal character of the Constitution totally
negatived, so far as the States affecred by the Proclamation of
Emergency are concerned,

Abrogation and Suspension of Fundamental Rights. Under
Article 358, while a Proclamation of Emergency is in foree, the Union
Government may make any law or take any executive action indero-
gation of the rights conferred on the citizens of India under Article
19 of the Constitution. The rights which may thus be abrogated
are: freedom of speech and expression; assembling peacefully and
without arms; formation of associations or unions; free movement
throughout the territory of India; residence and settlement in any
part of the territory of India; acquisition, holding and disposal of
property; and practice of any profession, or carrying on any oceupa-
tion, trade or business. 1t should be noticed that this authority does
not extend to the provisions of the Constitution relating to protection
in respect ol conviction for offences under Article 20, protection of life
and personal liberty under Article 21 and protection against arrest
and detention in certain cases under Article 22: nor does it extend
to the right of freedom of religion, cultural and educational rights and
the right to property. Butunder Article 359, the President is authoriz:
ed to suspend the right to move any Court for the enforcement of
these rights as well as of the rights under Article 19 for the period
during which the Proclamation of Emergency is in force or for such
shorter period as may be specified in the order. There is still another
consequence of the issue of a Proclamation of Emergency. The
President may in a particular case, in the event of an emergency,
consider that the government of a State affected by the Proclama-
tion cannot be carried on in accordance with the provisions of the
Constitution and, therefore, suspend the provisions of the Constitution
relating to the State and assume to himself all or any of the functions
pertaining to the State under the Constitution.

Thelegal consequence of a Proclamation of Emergency may, there-
fore, be summarized as follows; (i) it may lead to the suspension of
the provisions of the Constitution relating to the legislative, executive
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and financial powers of the States affected by the emergency:
(i) it may lead to the suspension of fundamental rights within the
State; and (#if) it may also lead to the suspension of the Constitution
of the State concerened.

Analogous Law: the Law of the United States. Such wide
and extensive powers of the exccutive are not to be found in any
federal State where the system of common law prevails. It may be
argued in support of these provisions of the Indian Constitution what
a famous Spnniﬂh jurist, Donoso Cortes, has said on thisissue: ‘“The
legislator who aspires to govern in accordance with the common law
in times of disturbances and uprisings is animbecile; he who aspires
to govern without any laws in times of disturbances and uprisings
is bald indeed. The common law is the ordinary law of human
beings in peaceful times. The exceptional law 1z the common rule
in exceptional circumstances.™ (Garcia-Pelayo, op. cit, p. 149)
The correct position in o democratic State has, however, been thus
set forth by the Supreme Court of the United States in Ex Parte
Milligan, 4 Wall. 2 “The Constitution of the United States is a law
for rulers and people equally in war and in peace, and covers with
the shield of its protection all classes of men, at all times, and under
all circumstances. No doctring invelving more pernicious conse-
quences was ever invented by the wit of man than that any of its
provisions can be suspended during any of the great exigencies of
government. Such a doctrine leads directly to anarchy or despotism;
but the theery of necessity on which it is based is false, for the
government, within the Constitution, has all the powers granted to
it which are necessary to preserve its existence,” The executive
authaorities of the United States are, therefore, confined to two speci-
fic measures for dealing with any emergency, The first is the suspen-
sion of the writ of habeas corpus, The Constitution expressly provides
that the writ may be suspended when the public safety requires it
m cases of rebellion or invasion. The effect of the suspension of
the writ mikes it possible for executive officers to arrest and
tetain undesirable or suspected persons, without any process of
luw, and 1o deprive them of the right to an immediate recourse to a
court of law and to be discharged il the cause of their arrest or de-
tention is found to be not in accordance with the law. This measure
was adopted by President Lincoln on his own responsibility, but it is
now a settled rule of law that it is the Congress alone which can
tecide upon such a measure, and the President can exercise it only
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when authorized by the Cangress to do so. The position is the same
under the constitutions of the component States of the American
Federation. The second measure is the declaration of martial law by
virtue of which the government of a region or a district is teraporarily
vested in military officers. The right of the executive authorities to
resort to the declaration of martial law is, however, subject to the
prescriptions laid down by the Supreme Court. In the case quoted
above, theSupreme Court laid down three general principles regarding
the declaration and enforcement of martial law. In the first place,
the measure can only be adopted in the case of invasions or civil war
when the ordinary courts are effectively deprived of their authority
and it is impossible to administer penal justiceinaccordance with the
law. Secondly, martial law can only be declared in the theatre of
active military operations where waractually prevails, the object being
to preserve the security of the army as well as of the community.
Thirdly, il necessity creates the regime of martial law so does it limit
its durittion; if it continues when ordinary courts have been restored,
it amounts to usurpation of powers. In other words, martial law is
legitimate when the situation does not permit the operation of the
ordinary laws; it is not legitimate when such operation is possible.
In a recent decision dealing with the legality of the enforcement of
martial law in the islands of Hawaii, the Supreme Court has held that
it is not necessary for the declaration of martial law that there should
be an effective war in the place where it is declared, but the cons
tinuation of martial law becomes illegal when the danger of war is
not imminent. (Duncon v. Kahanomoku, 327 U.S. 304) It should also
be pointed out in this connection that, apart from judicial control of
acts and operations during the currency of martial law, the military
are also subject to the control of the President as Commander-in-
Chief for excess of power or departure from rules or regulations.
The Doctrine of Notrecht in Switzerland. 1t is clear from the
foregoing that the discretionary power of the executive government
of the Upited States is substantially limited in t:trmpaﬁs_nn with the
powers which have been vested in the President of the Indian Union.
On the other hand, in Switzerland, in spite of the radically democratic
character of the Constitution, judicial and executive interpretation
of the inherent powers of the Confederation has gone beyond the
limits prescribed in the Indian Constitution. This enlargement of
the inherent powers of the executive government of the Confederation
is founded upon the doctrine of necessity (Nefreckt) borrowed from
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German jurists. According to this principle, when the existing order
of things is in danger, when the very existence, security and vital
interests of the State cannot be remedied in time by ordinary legal
means, the Federal Assembly may, by virtue of decrees of urgency,
either take itself, or authorize the Federal Council to take appropriate
and indispensable measures for the conservation and security of the
State, even if such measures are confra legem as well as contra constitu-
tionem, This principle has been accepted by the Federal Tribupal
and has thus led to the formation of a rule of customary constitutional
law, The justification for this extraordinary view has been found in
Axticle 2 of the Constitution which deals with the objectives of the
Swiss Confederntion. It has been argued that the principles embodi-
ed in the Constitution must be subject to the objectives contained in
Article 2. Further, it has been pointed out that the specific provisions
of the Constitution must be interpreted in the light of the general
principles which have been incorporated in the Constitution itself.
Thus arises the principle of necessity not only for the purpose of pre-
serving the Constitution but also for the maintepance of the funda-
mental principles embodied in the Constitution.” This interpretation
of the Swiss Constitution under the influence of German jurists has,
therefore, led to the establishment of a rule of law which is not to be
found in any other democratic country.

The Law of the Latin American Federations, The system of
emergency powers adopted in the Indian Constitution finds its closest
approach in the constitutions of some of the Latin American States,
particulurly in these of Argentina, Mexico and Brazil. As we haye
already pointed out, the similarity of historical antecedents has led
o the adoption of similar constitutional provisions in Indi and
Argentina. Alberdi, the great Argentine jurist whose project was the
foundation of the Constitution of 1853, desired to establish an executive
authority, republicanin form but monarchical in essence, derived from
the Viceregal power which had prevailed before the declaration of
independence. In India, the same two features are clearly noticonble
in the constitutional structure which has recently been established.
In the first place, the Indian polity of today is primarily republican
i character, There are also [caturesdirectly derived from the Vicere-
gal authority which wassupreme in India prior to the Independence
Actof 1947, Hence arises the close analogy between the extraordinary

' Favee, Lo diwit de socessité de I'Evat, Lansanne, 1937, p. 27,
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powers of the Indian Union and the system of efade e sitio
incorporated in the Constitution of Argentina. Article 23 of the Con-
stitution declares that a state of sicge may be declared ina Province
or territory where public order has been disturbed by internal
commotion or external attack imperilling the functioning of the Cons-
titution, and the constitutional guarantees may then be suspended.
As the Supreme Court of Argentina has aptly observed, “'the primor-
dial ohject of the estady de sitio is the defence of the Constitution and
of the authorities which it creates.” (In re Alem, Fallos 54, p. 432)
The power to declare such an emergency has not, however, been
vested in the President of Argentina. The Constitution differentiates
between two classes of cases where a state of sicge can be proclaimed.
In the event of external aggression, the President has been authorized
to issue a proclamation of emergency with the assent of the Senate
butfor a limited period only. The power todeclare a stateof siege in
the event of internal disturbances belongs to the Congress. The
President may in such a case issue the proclamation if the Congress
isnot in session, but the Congress has authority to approve or suspend
a declaration issued by the President. There is also a further limita-
tion on the power of the President. The Constitution expressly
provides that the suspension of constitutional guarantees does not
empower the President to pronounce any condemnation or to inflict
any penalty, his autharity being limited to the arrest of suspected or
undesirable persons and the transport of sich persons from one part
of the national territory to another if they do not desire to leave the
territory. Even this power of the executive has been strictly construed
by the Supreme Court, (Zavalia, op. cit., Vol, 1., at p. 295] The law
of Brazil is of a similar character, butdiffers on certain important
points. The power to declare a state of siege belongs to the Congress
whether it be in the case of war abroad or in the event of serious inter-
nal disorder or threat thereof, The President does, however, enjoy
the exclusive prerogative to decree a state of sicge when the Congress
iz not in session, but in such a case he must immediately convoke
the Congress to assemble within fifteen days for the purpose ofapprov-
ing or suspending the decree, Secondly, where a state of siege has
beendeereed inthe case ofinternal disturbance, it canuot be operative
for more than thirty days, nor can'it be extended At any one time.
L the third place, only some of the constitutional guarantees can be
suspended in the event of internal disorder. Fourthly, the Consti-

tution expressly provides that the partics aggricved by the failure to
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observe the constitutional prescriptions are entitled to seck judicial
remedies. The estado de sitio under the Constitution of Mexico [ollows
the same generdl principles, but there are two important points of
difference. In Mexico, it is the President of the Republic alone who
declares a state of siege, but he does so in agreement with the Council
of Ministers and with the approval of the Congress, and, when the
Congress is not in session, with that of the Standing Cammission.
Secondly, under the Mexican Constitution, there is no general autho-
rity for the suspension of constitutional guarantees, but only such
guarantecs may be suspended as impede the executive authorities in
dealing promptly and easily with the situation and such suspension
minst be for a limited penod.

Conclusions, The foregoing discussion makes it abundantly
clear that the emergency powers vested in the President of the Indian
Union substantially differ from similar powers under other lederal
constitutions in respect of many matters of considerable importance.
In the first place, as we have seen, the power to declare an emergency
is vested in the President of the Indian Union, whereas such a power
under other federal or unitary constitutions generally belongs to the
Parliament, and where the declaration is made by the Head ol State,
itis subject to the approval of the Parliament. Thus, in the United
States of America, the power to suspend the writ of habeas corpus
belongs to the Congress and it can only be exercised by the President
when expressly authorized by the Congress. The same rule obtains
in France, Under the law of the 8rd April, 1878, P'etat de sicge can
anly be declared by o law promulgated by the Legislature, but when
the Legislature is not in session, the President of the Republic has the
power to make such a declaration with the concurrence of the Coun-
cil of Ministers, but the Legislature must besummoned within a period
af twe days, and when the Legislature has been dissolved, a state of
siege cannot be declared, even provisionally; by the President of the
Republic except in the event of external aggression. In the federal
States of Latin America, as we have already seen, the power to
declare an emergency primarily belongs to the Legislature,

Secondly, the power of the Indian President to proclaim an emer-
gencey is purcly a discretionary power; in other words, itis not subject
1o review by any judicial authority, nor is it controlled by the Union
Parliament, at least for a period of two months. ‘The authority of the

U Articles 206 to 219 o6 the Constitution of 1946,
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Parliament only comes into play when the President desires that
the operation of the proclamation should be extended for a further
period. This is not the position in any other federal or unitary State.
As we have already seen, in Argentina and Brazil, even when an
eitada de sitio is declared by the Head of State, it is necessary to secure
the: approval of the Federal Legislature, and, therefore, the limited
authority vested in the executive is subject to what has been called
Juicio politico (political judgement) of the legislature.

Thirdly, under the Indian Constitution, the Proclamation of Em-
ergency issued by the President may lead not only to the suspension
of the legislative powers vested in the States but also entails com-
plete control of the executive power of the States by the authoritics
of the Union. Sucha provision is not to be found in any other federal
constitution. Indeed, where the federal authorities intervene in the
affairs of the member States they do so to protect the established
authoritics of the States and to maintain their constitutions. An in-
teresting example of this is furnished by the caseof the intervention of
the Swiss Confederation in the affairs of the Canton of Ticino. The
Federal Council of the Swiss Confederation declared in its message
of the 22nd September, 1890, that the first task of the Confederation
wits Lo suppress disorder and dissolve the rebel government and the
second duty was to restore the authorities removed by the rebellion
and to maintain the Cantopal constitution. (De Salis, op. cit.,
Vol. I, p. 120).

In the fourth place, under Article 358 of the Indian Constitution,
while & Proclamation of Emergency is in operation, any law may be
enacted by @ competent authority and any executive action taken in
total or partial disregard of the fundamental rights enumerated in
Article 19, and any law so made remains in force during the currency
of the Proclamation. Ttisalso provided that anything donein deroga-
tion of these rights by virtue of any law so made cannot be challenged
inany court, Further, Article 359 authorizes the President tosuspend
the right 10 move any court for the enforcement of the rights mention-
ed in Part 111 of the Constitution. 1t has been argued by no less an
uuthority than Sir Ivor Jennings that the meaning of these two Articles
of the Constitution is not clear. A carcful analysis of the provisions
does, however, indicate that they are clearly distinguishable. Under
the first Article, those fundamental rights which have been exclusively
conferred on citizens can be abrogated cither by law or by execu-
tive action. The second provision covers not anly the fundamental
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rightsof the citizens butalso those which are available to all persons,
citizens and foreigners, such as protection against arrest and deten-
tion and protection of life and personal liberty. In these cases,
the right to constitutional remedies is merely suspended and there is
no question of their abrogation or denial. In other words, if a° per-
son is arrested and detained in contravention of Article 22, such
arrest and detention continue to be illegal, but the person aggrieved
cannot seek any constitutional remedy for the enforcement of his right
for the period specified in the order of the President. On the other
hand, a law may be enacted denying freedom of expression to citizens,
and 4 person may be arrested for the violation of the law, Such
action on the part of the authorities would be lawfuland could not be
challenged eéven when the Proclamation of Emergency ceases to be
operative, It would, therefore, be clear that the powers conferred
on the authorities in respect of abrogation and suspension of lunda-
mental rights are extremely wide and extensive. This is not the case
under other constitutions, Aswe have alreadyseen, under the Mexican
Constitution, the power to suspend constitutional gnarantees refers
only to such rights as it may be found necessary to suppress for the
purpose of dealing with the emergency. In France, on the other hand,
Section 11 of the Statute of 1849 expressly declares that notwith-
standing the state of siege, the citizens continue to exercise the rights
guaranteed by the Constitution except freedom from house-search,
freedom of speech and freedom of assembly. In Argentina the
suspension of constitutional guarantees confers on the executive
authorities no power other than that of arrest and transportation
from one part of the territory to another.

Finally, there is a fundamental difference between the emergency
powers of the Indian President and the systemof estade de sitio, Under
the Indian Constitution, the President may suspend the constitu-
tional provisions reliting to'a State if he is satisfied that the govern-
ment of the State cannot be carried on in accordance with the pro-
visions of the Constitution. In other words, in the event of an emer-
gency, not only the legislative and executive power of the member
dtates may be curtailed and controlled by the Union authorities,
but the President may also suspend the operation of a substantial
portion of the Constitution. Such a vast and extensive power i3 not
1o be found in any other canstitution. Neither the President norany
other federal authority has any power under any other constitution
to suspend or abrogate the rights of the member States. The only
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example to the contrary was to be found in Article 48 of the Weimar
Constitution which has been regarded by almost all German jurists as
laying the foundation of German dictatorship, On the other hand,
it has been held by the Supreme Court of Argentina in the famous
case of In re Alem, Fallos 54, p. 432, that even during estado de sitio
the executive authorities of the Republic had no power to suppress
the public authorities of the States. In that case the petitioper, a
Senator, had been arrested during a state of siege for having insti-
gated the armed forees to rebel. The Supreme Court made thefollow-
ing observation: “°A state of sicge, far from suspending the public
authorities, must serve to protect them againse dangers of internal
troubles or external attacks. Every measure which directly or in-
direcily alfects the existence of these public authorities and which
has been adopted by virtue of the powers conferred by a state of
siege must be deemed to be contrary to the essence of the institution
itself and violates the spirit of Article 23 of the Constitution.™ It
would, therefore appear that unlike all other federal constitutions, the
Constitution of India contains provisions which not only enable the
Union authorities 10 abrogate the foderal character of the Constity-
tion itself, but also to establish a virtual dictatorship of the President
of the Union.

The Ordinance-Making Power of the Executive.' Strictly
speaking, this is not an exclusive power of the Union but also belongs
to the States. The Constitution authorizes not only the President of
the Union but also the Governors of the States to entrench upon the
powers conferred on the Legislatures. We have already scen that
executive authority does not merely mean the power to execute laws.
In modern democratic States, the executive has also come to secure
the virtual monopaly of legislative initiative, There is, besides, the
power of the executive authorities to make rules and regulations.
According to Leon Duguit, this power of the head of the executive
falls under five different categories. Strictly speaking, there are,
however, only three. First, there is the power to make rules for col-
onial territories, as, for example, the power of the British Crown to
make rules for British Colonies or the power of the President of the

4 The term has alio been wand in the United Staves of America, hut theee 1t focans the
pewes of the executive to supplewent or camplete a leginlative meurm enacted by the
Congress. I other words, it cefers to what continental Jurlsis have cslled #ihe '
and demvative power of legialation™. S0¢ Hart, Tar Orstinirce Making Powoees of the President
of the United Statey, Baltbinore, 1925, “The Trulian Caastitigthon, on the mhrrﬁrh:ml. drals
with the independent and original Iegislative autharity of the Head of the Exscutive,
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French Republic to issue similar regulations, Secondly, the power of
the Head of State to make rules and regulations, as, for instance,
under express constitutional provisions. Finally, there is the power
of the Head of State to make rules delegated to it by the legislature.
{Manual de dyoit constitutionnel, pp. 521-23).

The provisions of the Indian Constitution, however, go beyond
these limits. Under Article 123, if at any time, except when both
Houses of Parliament are in session, the President is satisfied that
circumstances exist which render it neesssary for him to take im-
mediate action, he may promulgate such ordinances as the circums-
tances appear to him to require. The power of the President to make
ordinances under the Article covers the entire legislative field of the
Union Parliament. There is, however, one limitation. The Constitu-
tion requires that any ordinance promulgated by the President shall
be laid before both Houses of Parliament and shall cease to aperate
at the expiration of six weeks from the re-assembly of Parliament,
unless it i¥ approved by both Houses before the expiration of that
period, Similar powers have been conferred on the Governors of
the States.

Both these grants are of an extraordinary nature and do not find
any precedent in any other constitution, It is true that under the
doctrine of necessity, which is acceptod as valid in some of the coun-
tries of continental Furope, the Head of State is deemed to have
inherent power to legislatein the event of & grave crisis or cmergency.
But the principle of Notrechi does not extend to the powers which
have been conferred on the head of the executive under the Indian
Constitution. Thus, in Ttuly, for instance, the Court of Cassation of
Rome has repeatedly laid down that the executive authority of the
Stateis competent to enact laws in exceptioni] eases of urgency and
indispensable necessity. (Sce, for instance, Santagele v, Bz, Foro
it. 1924, I, 1781) But, as Orlando points out, the necessity which
justifies such action must be absolute; mere convenience does not
afford any protection; nor does it justify the executive authorities
1o claim that expeditious legislation was more useful. (Op. cit., pp.
228-229) It has also been held that a legislation enacted by the exe-
cutive authority is subject to judicial review if it constitutes a simple
act of government, but not when it has the imprint of an extra-
ordinary legislative act, in which case the court can intervene only if
the conditions of necessity and urgency do not concur. Further, even
in cases of urgency the validity of the legislation of the extcutive
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authority must be negatived when it comes into conflict with the
right ofan individual.' This position has been stabilized by Article 77
of the Constitution of 1947 which authorizes the executive to issue
decrees in extraordinary cases of necessity and urgency, but requires
that such decrees must be immediately transmitted to the Legisla-
ture for their conversion into laws. I[ they are not so converted within
a period of sixty days from the date of their issue, they become void
ab initio. The Supreme Court has, however, held that Article 77
has not abrogated the right under the previous law of necessity.
(Guarino, op. cit., at p. 217) It is doubtiul whether this conclusion
will be endorsed by the: Constitutionsl Court, as the proposition
docs not appear to be defensible on logical or legal grounds.

The position is different under the Indian Constitution. The
authority of the President or the Governor of a State is under the
Indian Constitution purely discretionary and not subject 1o judicial
review. Nor is it necessary that the power vested in the President
or the Governor of a State should be exercised only in cases of ex-
treme urgency. Indeed, the power of the President to legislate has,
since the commencement of the Constitution, been exercised to cover
nearly every kind of legislation, particularly legislution of an econo-
mic character where there was no immediate necessity. The power
of the President of the Indian Union would, therefore, appear to be
larger than that permissible under the doctrine of Nolrecht. Almost
all eminent jurists in Germany, where the doctrine was first pro-
pounded, agree that the system of Notrecht only applies in cases of
grave emergency. Laband, for instance, contends that the right of
the Kaiser to legislate under the Constitution of 1871 could only be
invoked after a declaration of war. The only parallel is to be found
in Article 14 of the Austro-Hungarian law of 1867 which authorized
the Austrian Emperor to legislate when the Reichrat was not in
session. Similar provisions were to be found in the constitutions of
the German principalities before the Schlussakt of 1871, There 15,
however, no modern precedent with the possible exception of the
now defunct Constitution of Czechaslovakia which empowered the
executive authorities to enact “provisional legislation” during the
recess of the legislature. Here, again, we see evidence of the legacy
of the Viceregal regime, for the historical origin of the legislabive

authority of the President of the Republic is to be found in the Indian
Councils Act of 1861,

* Sex the cases cited in’ Parpagliolo, Codice Costituiziansly, o, 2829,



CHAPTER IX

FINANCIAL POWERS UNDER THE INDIAN
CONSTITUTION

The Problems of Federal Finance. It has already been indicated
that an essential feature of federations is the distribution of soverecign
powers between the central authoritics and the constituent units,
It follows. therefore, as a logical corollary that the financial powers
of every federal State must similarly be partitioned between the
central organization and the component States. Every federal State
is, therefore, led (o seck and establish an equilibriumin the financial
relations of its diverse organs. Contribution to the expenditure of
the federation and participation in its resources: in other words,
division of the financial sovercignty of a federal State constitutes an
intricate and complex problem. 1t has been asserted that financial
sovereignty is not sovercignty as it appears from the constitution but
as it exhibits itself in the working.® This is only partially true, for the
division of financial sovereignty must in all essentials correspond to
the distribution of legislative and executive powers as embodied in
the constitution. Indeed, several eminent authors have held that the
equilibrium of financial relations or finanzausgleich, as it is called by
German jurists, must depend on the solution of the problem of divi-
sion of sovereign powers. Thus, according to Jessen, *“‘the object of
the regulation established by finanzausgleich is to guarantee the satis-
faction of the financial needs of the constitutional entities establish-
ed in the State, but the financial needs are delimited by the extent of
the fields of their activity.” He, therefore, asserts that the establish-
ment of finanzausgleichk must **be conditioned by the obligations which
are incumbent, in point of law or fact, on the constitutional entities.”

Two factors of capital importance dominate the entire question of
federal finance. In the first place, as Delpech rightly points out, the

U Firws, Theery and Practice of Modon Goeernment, Vol l.._p.ﬂlﬁ,
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burden of public expenditure must be distributed in such 3 manner
that, from all territorial points of view, the incidence must be equal
without cases of fiscal oasis or of double taxation. Secondly, the re-
sources of a federal State must be distributed in such a maomer as to
enable each of the federal units to fulfil its obligations with the means
placed at its disposal and without thie taxpayers having to suffer from
the co-existence in the same territory of several authorities hayving
concurrent powers but with different aims and needs. These two
factors make the problem of fluanzawsgleich extremely intricate and
difficult of solution.

Viner contends that although there may be a large variety of
methods of distributing taxing power, these are all applications of
three basic methods: (a) the States and the federation may each have
their separate sources, insulated and exclusive, or concurrent; (6)
the lederation may levy all taxes and only assign the yicld of some of
them to the States; ar () the States may levy all taxes and assigna
portion of the return to the federation. (Op. cit,, p..315) This state-
ment is obviously erroncons. In the first place, it is not true of any
existing federation; there is no federal constitution, either extant or
defunct, in which Finer's second or third method of distributing
revenues has heen completely adopted, Secondly, there is a clear
confusion in the statement between taxing power and the yield of
taxation. The methods of partitioning taxing power are entirely
distinot and separate from the question of distribution of the yield
of taxation. The classical German school of jurisprudence has rightly
pointed out that the financial sovercignty of a State embraces two
distinct elements; objekishokeit or the sovercign power of taxation,
and ertragshokeit or the right to the yield of taxation, The problem of
federal inance, therefore, resolves itselfinto two clear and different
issues: (1) how is the taxing power (ebjekiskokeit) partitioned between
the federation and the States? and (2) is the yield of a tax, whether
imposed by the federation or the States, distributed between the States
and the federation? To these must be added a third important
question: does the federation grant any subsidy to the States or do
the States make any contribution to the federal exchequer? Every
federal constitution must be examined from these three distinet and
separate points of view. Every system of federal finance must be
analysed with a view Lo ascertaining how these three problems have
been solyed.

Partition of the Power of Taxation. The problem of the dis-
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tribution of the taxing power of a federal State has been solyed in
different ways in different constitutions. Generally speaking, these
solutions range from the system of rigid separation or what has been
called by German jurists the Tremmumgsspstem, on the one hand, to one
of concurrent powers or the Mischungsiystem, on the other. The first
system prescribes a clear-cot demarcation between the two fields
of taxing power. This is of two types. According to the first type,
specified matters are placed within the exclusive competence of the
lederal government, while residuary matters lie entirely at the dis-
posal of the constituent units. The seecond type contains a simple
enumeration of thematters in respect of which the constituent States
have exclusive power to levy taxes, while all other matters belong
exclusively to the federal sphere. An interesting illustration of the
first type is to be found in the Constitution of Switzerland which con-
tains &n express enumeration of matters falling within the sphere of
the Confederation. These include military exemption taxes, federal
customs dutics, revenue from posts and telegraphs, revenue from
the gunpowder monopoly, stamp duties, taxation on alcoholic beve-
rages, and taxes on commercial and industrial professions. The
Cantons, on the other hand, enjoy a separate field of taxation in view
of the fact that, in accordance with the general principle laid down
in Article 3 of the Constitution, residuary powers of taxation are
vested in them. Another instance of the Trenmungssystem is furnished
by the Clonstitution of Argentina. Under Article 4 of the Constitution,
the revenues of the Federal Exchequer comprise the yield of import
and export duties, the receipts from the sale or lease of national pro-
perties, the revenue from posts, public loans and credit operations,
and such other taxes as may be levied by the Federal Legislature.
These provisions must, however, be read with Clauses (1) and (2) of
Article 67 which make it quite clear that the Federal Legislature is
entitled to levy direct taxes only and for a limited period. Outside
this clearly defined federal sphere, the Provinces enjoy residuary
powers of taxation by virtue of the provision embodied in Article 104
of the Constitution. This position has been made abundantly clear
by a decision of the Supreme Court in which it has been laid down that
“the imposition of taxes, the selection of taxable matters and the for-
malities of their collection belong to the exclusive sphere of the
Provinces whose powers within their respective jurisdiction are as
ample as their legislative power,” (Fallos 105, p. 273).

The second type of the Trennungssystem is to be found in 'the

16 -
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Constitutions of Burma and Canada. Clause (1) of Section 96 of the
Burmese Constitution provides that the constituent units shall have
power 1o levy taxes in respect of matters enumerated in the Fourth
Schedule to the Constitution, while Clause (2] lays down that all
other sources of revenue are assigned to the Union. The Canadian
Constitution Act confers specific powers of taxation on the Provinces,
and these include direct taxation within the Province for provincial
purposes and the power to grant licences in respect of shops, saloons,
taverns, and auctioneers, etc., for the raising of revenues for provin-
cial, local or municipal purposes. These items constitute the entire
ficld of provincial taxation. Subject to this grant, the Dominion
Parliament has power to raise money by any mode or system of
taxation. It should also be noted that the Parliament of Canada is,
in addition, entitled to levy direct taxes for non-provincial purposes;
and this is the only element of the second system in the financial
organization under the Canadian Constitution. [Caron 9. Ths King,
(1924) A.C. 999].

The Mischungsyystem or the system of concurrent powers permits
the federal government as well as the government of the constituent
States to levy taxes in respect of the same subject matters. A typical
instance in point is to be found in the Constitution of Mexico. The
financial system under the Mexican Constitution has been thus des-
cribed by the Supreme Court of Mexico: “The National Constitution
does not prescribe a delimitation of the federal and State competence
in respect of the imposition of taxes, but follows a complex system,
the fundamental premises of which are as follows: (4) concurrénce of
the taxing powers of the Federation and the States in regard to the
majority of the sources of revenue (Awticle 73, Clause VII and
Article 124); (b) limitations on the taxing power of the States by
express and concrete reservation of specified matters for the Federa-
tion (Article 73, Clauses X and XXIX); and (¢) express restrictions
on the taxing power of the States (Article 117, Clauses IV, V, V1 and
VIT and Article 118)."" Similar examples of the system of con-
current powers arc to be found in other federal constitutions, For
instance, the Constitution of the West German Republic contains
financial provisions which are primarily based on the concurrence of
the taxing powers, Clause (2) of Article 105 of the Constitution lays
down that the Federation shall have concurrent powers in respect of

1 I re Canstrucciones Alpha, Scm. jud., App, Vol, ITT, at p, 1026,
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excise duties and taxes on business transactions; taxes on income,
inheritance and gifts; and taxes on immovable propertics and busi-
ness. This is the ficld of taxation which is shared by the Federation
with the constituent units. But apart from this-sphere of concurrent
powers, Clause {1) of Article 105 also recognizes the exclusive power
of the Federation in the matter of customs and financial monopolies.
A similar type of distribution of the taxing. power is to be found in
the Australian Constitution Act. Section 51 (i) provides that the
Commonwealth Parliament shall have power to make laws with
respect to taxation, *'but so as not to discriminate between States or
parts of States™. Subject to the prohibition against discrimination,
the taxing power of the Federation is, therefore, unlimited and abso-
lute. But this is not an exclusive power, for under Section 107 a con-
stituent State enjoys every power whch it had at the establishment of
the Commonwealth, unless it has been expressly vested in the Federal
Legislature or withdrawn from the Legislature of the State. In other
words, the entire field of taxation is shared between the Common-
wealth and the constituent States. The only exception to this general
rule is that the levy of customs and excise dutics belongs exclusively
to the Federal sphere. The effect of these provisions has been thus
stated by an eminent jurist: “The Federal Parliament could impose
taxation in every shape and form, direct and indirect, to the mono-
poly of all sources of revenue and to the exclusion and eventual des-
truction of the States, The gradual extension of Federal taxation and
its infringement on the original tax-gathering preserves of the States
is shown in the exclusive Federal control over customs and excise
duties and in the double land tax (Federal and State}, in the double
income tax (Federal and State), in the double death and succession
duty (Federaland State). The Federal Parliament has also anticipat-
ed the States in imposing an Entertainment Tax.™ This statement
emphasizes the danger inherent in the Mischungigyatem which has been
primarily responsible for the weakness of the financial position of the
States in Australia. The same system of concurrent powers prevails
under the Constitution of the United States. Article 1 of the Consti-
tution authorizes the Congress “tolayand collect taxes, dutics, imposts
and excises, to pay the debts and provide for the common defence
and general welfare of the United States’’. This power of the Federal
Legislative, is not, however, exclusive and the entire field of taxation

tq&k,mlqﬁldﬁcfmﬂfrhﬂmm&Mlhwuu"dmdﬁ,np.is.
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equally falls within the legislative competence of the States. The
only restrictions on the taxing power of the States is that they cannaot
levy any customs and excise duties or duties of tonnage. Subject to
this exclusion, the taxing powers of the Federation and the States are
concurrent.

Between these two forms of distribution of taxing power, there are
various combinations of the Trenmungssystem and the Mischungssystem.
An interesting instance in point is furnished by the latest Constitu-
tion of Brazil. The method of distribution adopted in the Constitu-
tion recognizes not only the system of rigid separation but alse that
of concurrent powers. Article 15 lays down that it is the prerogative
of the Union to levy taxes on the import of merchandise of (oreign
origin, the consumption of goods, the production and distribu-
tion as well as the import and export of lubricants and com-
bustible liquids, imcome and profits of any nature, transference of
funds abroad, and affairs relating to the economic life of the Union
and acts and instraments regulated by Federal laws. The field of
Federal taxation is, therefore, clearly demarcated. On the other
hand, Article 19 specifies the matters which fall exclusively within the
taxing power of the States. Thisis not, however, the complete picture,
Article 21 adopts the Mischungssystem and lays down that “the Union
ant the States have power to levy taxes other than those authorized
by this Constitution, but the Federal tax shall exclude the identical
State tax.”

Taxing Power under the Indian Constitation. The financial
provisions of the Indian Constitution clearly show that the Constity-
tion follows primarily the principle of rigid separation [ Day Trennung-
ssgpitém) in the matter of distribution of the taxing power between the
Union and the member States. The two fiscal spheres are distinet
from each other; whatever the Constitution allots to the States is
withdrawn from the hands of the Union; on the other hand, the
States are not entitled to encroach on any fiscal mater which the
Constitution has not particularly assigned to them, for all mutters not
specifically earmarked for the States by the Constitution fall exclusively
within the sphere of the Unon. Thus, under the Union List, the
following matters fall exclusively within the competence of the Union+
taxes on income other than agricultural income; corporation’ lax;
taxes on the capital value of the assets exclusive of agricultural land,
of individuals and companies, and taxes on the capital of companies;
terminal taxes on goods or passengers, carricd by rail, sea or air, and
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taxes on railway fares and freights; taxes other than stamp duties on
transactions in stock exchanges and futures markets; taxes on the
sale or purchase of newspapers and on advertisements published
therein, customs duties including export duties; excise duties on
tobacco and other goods manufactured or produced in India except
alcoholic liguors for human consumption and opium, Indian hemp
and other narcotic drugs and narcotics, but including medicinal and
toilet preparations containing alcohol or any other excluded subs-
tance; estate duty and succession duty in respect of property other
than agricultural land; returns of stamp duty in respect of bills of
exchange, cheques, promissory notes, hills of lading, letters of credit,
policies of insurance, transfer of shares, debentures, proxies and
receipts. In addition, the Union has residuary powers in the matter
of taxation, for, under Entry 97 of the Union List, any tax not
mentioned in the State or Concurrent List falls within the exclusive
competence of the Union,

Outside the clearly demarcated sphere of the Union, the States
enjoy exclusive taxing power in respect of the following items: land
revenue; taxeson agriculturalincome ; estate duty and succession duty
in respect of agricultural land; mmonhxndsandbuﬂdjugs taxeson
mineral rights subject to such llmllatmms as may be imposed by the
Union Parliament; taxes on the entry of goods into a local area for
consumption, use or sale; taxes on the consumption or sale of electri-
city; taxes on the sale or purchase of goods other than newspapers;
taxes on advertisements other than advertisements published in the
newspapers; taxes on goods and passengers carried by road or inland
waterways: taxes on vehicles suitable for use on roads, including
trimears; taxes on animals and boats; tolls; taxes on professions,
trudes, callings and employment; capitation taxes; taxes on luxuries
including taxes on enterfainments, betting and gambling; excise
duties on alcohiolic liguors for human consumption, and opium, Indian
hemp and other narcoties manufactured or produced in the Suste
(but not including medicinal and toilet preparations containing alco-
hol or any such substance) and countervailing duties at the same or
lower rates on similar goods manufactured or produced elsewhere in
India; retirns of stamp duty in respect of documents other than those
specified in the Union List; and fees other than court fees in respect
of any matter included in the State List.

The system embodied in the Indian Constitution is not, however,
one of rigid separation, for the Constitution expressly recognizes the



549 The Indian Constitation
comcurrent powers of the Union and the States in regard to two sub-
ject matters of taxation. These are: stamp duties other than duties or
fees collected by means of judicial stamps, but not including rates of
stamp duty; and fees in respect of any matter included in the Con-
current List, but not including fees taken in any Court.

Express Limitations on the Taxing Power. Under the Indian
Constitution. the taxing power of the Union as well as of the States
is subject to specific limitations. Apart from these limitations, the
power is plenary and absolute, The first limitation which the Con-
stitution expressly seis forth is that no tax shall be levied or collected
except by authority of law. This provision is applicable to any and
all authorities including the Union and State Governments which
exercise any taxing power under the Constitution or by virtue of a
law made therennder. The prohibition is as old as the Magna Carta,
and *“by the statute | W. & M., usually known as the Bill of Rights,
it was finally settled that there could be no taxation in this country
except under authority of an Act of Parliament.” [per Parker, J. in
Bowles v. Bank of England, (1913) 1 Ch. av p.84] The limitation has
sometimes been expressly embodied in the constitution, as in Article
265 of the Indian Constitution, Article 84 of the Japanese Constitu-
tion similarly states that “no new taxes shall be imposed or existing
ones modified except by law or under such conditions as law may
prescribe.” Under other constitutions the limitation has been evolved
by judicial interpretation: For instance, in the United States of
America, where no such constitutional provision exists, it has been
held that the power of taxation is exclusively a legislative function
and must, therefore, be exercised in the same manner as a legislative
power. (Green v. Fragier, 253 U.S. 233) Section 51 (if), read with
Section 55, of the Australian Constitution Act makes it quite clear
that the power of taxation can only be exercised by the legislature and
in the form of a legislative enactment, This rule of the common law
has also been adopted in other constitutions. Thus, the Supreme
Court of Mexico has laid down that “in order that the collection of
a tax may be well-founded it is necessary that there must be a law
imposing it and that the fiscal authority in ordering its collection must
conform to all the precepts of the law; otherwise, the order for the
collection is neither well-founded nor justified.” (In re Redon 7.
Nestow, Sem. jud., Vol. XXXIV., p. 2035), '

The second limitation on the taxing power is that neither the
Union nor the States can levy any tax on the income and property ol
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the other. This does not, however, affect the validity of any tax to
which the property of the Union was liable before the commencement
of the Constitution until the Union Parliament otherwise provides
by law. Nor does it prejudice the right of the Union to impose any
tax in respect of a trade or business of any kind carried on by, or on
behalf of, the Government of a State or any operations connected
therewith, or any property used or nccup:cd for the  purposes of such
trade or business; or any income accruing or arising in connection
therewith, The Union Parliament has, however, the authority to
declare by law that any class of trade or business carried on by, or
an behalf of, the Government of a State is incidental to the ordinary
functions of government and to exempt such trade or business from
any taxation. It will be noticed that this imitation on the taxing
power of the Legislatures of the Union and the States is a partial
recognition of the Amenican doctrine of the immunity of instrumental-
ities. This lays down thatneither the Federation nor a constituent
unit can so exercise its power of taxation as to curtail the legitimate
powers of the other, or to interfere with the discharge of its constitu-
tional functions or to obstruct its legitimate operations. The reason
of the rule was thus stated by the Supreme Court in McCulloch ».
Maryland, 4 Wheat. 316: ““that the power to tax involves the power
to destroy; that the power to destroy may defeat and render useless
the power to ereate; that there is a plain repugnance in conferring on
one government @ power to control the constitutional measures of
another, which other, in respect to those very measures, is declared
to be supreme over that which exerts the control.” The doctrine has
also been adopted in other canstitutions. For instance, the Supreme
Court of Argentina has held that neither the Federation nor a Pro-
vinee can impede or prejudice the exercise of the legitimate powers
of the other by virtue of its legislative or taxing powers. (Banco de la
Nacion Argentina v. Provincia de Mmdoza, Fallos 226, p. 408) Section
114 of the Commonwealth of Australia Act prescribes a narrower
limitation, It provides that a State shall not impose any tax on pro-
perty of any kind belonging to the Commonwealth without the con-
sent of the Commonwealth Parliament, nor shall the Commonwealth
impose any tax on property of any kind belonging to a State. It will
be noticed that this reciprocal obligation s only applicable to taxa-
tion of property and not to any tax on income or revenue. Moreover,
the statutory provision has been construed in a restricted sense. The
question of its interpretation was raised in Allorney-General for New
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South Wales v. Collectoraf Customs, 5 C.L.R. 818, where the Government
of New South Wales contended that they were not liable to pay cus-
toms duties to the Commonwealth in respect of steel rails imported by
them for use in the construction of State railways. 1t was held by the
High Courtof Australia that a customs duty was not a tax upon pro-
perty but on the importation of property and that theward “tax™ in
Section 114 did not include indirect taxation such ascustoms dutics.
A similarly narrow provision is to be found in Article 125 of the
Canadian Constitution Act which provides that no lands or property
belonging to Canada or any Province shall be fiable to taxation.
Another limitation on the taxing power of the Indian Parliament is
contained in Article 291 of the Constitution which preseribes that the
peivy purse guaranteed or assured to the Ruler of an Indian State by
virtue of an agreement concluded before the commencement of the
Constitution is exempt from all taxation on income.

The other express limitations on the taxing power relate exclusively
to the States, Article 286 contains “four separate and independent
restrictions™ on the taxing power of the States. In the first place,
Clause (1) of the Article lays down that no State has authority 1o
impose, or authorize the imposition of, a tax on the sale or purchase
of goods where such sale or purchase takes place outside the State,
The explanation appended to this Clause states that a sale or purchase
shall be deemed to have taken place in the State in which the goods
have actually been delivered as a direct result of such sale or purchase
for the purpose of consumption in that State. It is obvious that this
limitation is an application of the general rule that the legislature of
a State cannot enact laws with extra-territorial operation. The pre-
cise effect of this provision was examined at length by the Supreme
Court in Bengal Immunity v. State of Bihar, A.LR. [1955) S.C. 661.
In an illuminating judgement, Das, A.C. . pointed out that the pro-
vision owed its origin to the fact that under a similar provision of the
Government of India Act, 1935 the State Legislatures had resorted
to the imposition of a tax on sale or purchase of goods on varipus
grounds of territorial nexus, and “this resulted in multiple taxation
which manifestly prejudiced the interests of the ultimate consumers
and also hampered the fiee flow of inter-State rade or commerce.”
It was held by the majority of the Court that the Explanation em-
bodied in Clause (1) of Article 286 was intended to shift the situs of 4
sale or purchase from its actyal situs under the general law to a fic-
tonal situs, and that this was only applicable to the case of sale or



Financial Powers 245

purchase of goods outside the Stawe, The point has been further clai-
licd by the decision of the Supreme Court in Ram Narain Sons Lid. v,
dssixtant Collector of Sales Tax, A.LR. (1955) 8.C. 705, where in the
course ol inter-State transactions goods manufactured in Madhya
Pradesh were actually delivered for the purpose of consumption in
Uttar Pradesh. The Supreme Court held that the Explanation in
Article 286 (1) (a) determined the State of Uttar Pradesh to be the
Statein which the salestook place and which alone was entitled to
impose a sales tax on these transactions.

The second mitation imposed by Clause (1) (b) of Article 286 on
the taxing power of the States is that the Legislature of a State cannot
impose, or authorize the imposition of; tax on the sale or purchase
ofgoodswheresuch sale or purchase takes place in the course of the
import of the goods into, or export of the goods out of, the territory
ol India. A similar provision is 1o be found in the Constitution of the
United States which lays down that “no State shall, without the con-
sent of the Congress, levy any imposts and duties on imports or ex-
ports, cxcept what may be absolutely necessary for executing its in-
spection laws.” Article 117 of the Constitution of Mexico similarly
imposes 3 ban on the States in respect of levy of any kind of tax or
duty on the impaort and export of goods. The precisc scope of this
restriction under Article 286 of the Indian Constitution has been
examined by the Supreme Court in several cases, and certain prin-
ciples may now be regarded as well established. In the firse place, it
hiss beon laid down that “a sale by export involves a series of integrat-
et activities commencing from the agreement of sale with a foreign
buyer and ending with the delivery of the goods to a common carricr
for transport out of the countrv byland or sea. Such a sale cannot be
dissociated from the export without which it cannot be effectuated,
and the sale and resultant export form part of a single transaction,
Ofthese two integrated activities, which together constitute an export
sale, whichever first occurs can well be regarded as taking place ‘in
the course” of the other." In other words, export-sales and import-
purchases of commodities lic outside the taxing power of the States
[State of Travancare-Cochin v. Bombay Company, ALR. (1952) S.C. 566)
This view was affirmed by the Supreme Court in the subsequent case
of State of Madras v. Guriviah Naidu & Co., Lid., A.LR. (1956) 5.C. 158,
Where Das A.C.]., delivering the judgement of the Court, held that
dealers who, after secking orders for supply of untanned hides and
sking to London buyers, went about purchasing untanned hides and
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skins in order to implement such orders, were liable to pay sales tax
on their purchases. The reason was thus stated by the learned Chief
Justice: “Such purchases were, it is true, for the purpose of export
but such purchases did not themselves occasion the export and con-
sequently did not fall within the exemption of Article 286 (1) (8) of
the Constitution," Secondly, the exemption does not cover “the
last purchase of goods made by the exporter for the purpose of export-
ing them to implement orders already received from a foreign buyer
orexpected to be received subsequently in the course of business, and
the first sale by the importer to fulfil orders pursuant to which the
goods were imported or orders expected to be received after the
import.” [State of Travancore-Cockin v, Shanmugha Vilas Cashewr Nut
Factory, A.LR. (1953) 8.C. 333] Patanjali Sastri, C. J. has thus ex-
plained the reason of the rule: “What is exempted under the clause
is the sale or purchase of goods taking place in the course of the
import of the goods into or expart of the goods out of the territory
of India. Tt is obvious that the words ‘import into’ and ‘export out
of” in this context do not refer to the article or commodity imported
or exported. ... The word ‘course’ etymologically denotes movement
from one point to another, and the expression ‘in the course of® not
only implics a period of time during which the movement is in
progress but postulates also a connected relation.” He, therefore,
held that a sale in the course of export must be understood as
meaning a sale taking place not only during the activities directed
to the end of exportation of goods out of the country but also as part
of or connected with such activities. Therefore, the Legislature of a
State can impose & tax in cases where goods are purchased in the
State for sale to dealers outside the State who in their turn export
them to foreign countries, becauge in such a case the transaction of
sale is not an integral part of export. [AMahadeo Ram Bali Ram v, State
of Bikar, A LR, (1959) Pat. 30] Thirdly, sale or purchase of goods
effected within the State by transfer of shipping documents while the
goods are in course of transit falls outside the taxing power of the
State, [Stateof Travancore-Cochin v, Shanmugha Vilas Casheo Nul Factory,
A LR, (1953) 5.C. 333)."

‘The third limitation on the taxing power of the States is that the
Legislature of a State is not competent to impose, or authorize the
imposition of, a tax on the sale or purchase of any goods where such

I See alw Appmdiz jv.
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sale or purchase takes place in the course of inter-State trade or
commerce. This limitation is, however, subject to the authority of
the Union Parliament to confer such power. It isobvious that this
ban an the taxing power of the States has been imposed in the inter-
est of the freedom of internal trade, as pointed out by Das, A, C. J.in
Bengal Immunity Co. v. State of Bihar, A.LR. (1955) §.C. 661. In that
case the appellant Company was carrying on the business of manu-
facturing and selling biological products and medicines as a registered
dealer in the State of West Bengal. It had no agent or manager or
any office in the State of Bihar, The Company, therefore, disputed
their liability to pay taxes under the Bihar Sales Tax Act, 1947, The
Supreme Court by a majority held that the Bihar Sales Tax fell within
the prohibition of Clause (2) of Article 286 in so far as the Company
was concerned as the State of Bibar could not impose sales tax “on
out-of-State dealers in respect of sales or purchases that have taken
place in the course of inter-State trade or commerce even though the
goods have been delivered as a direct result of such sales or purchases
for consumption in Bihar."”

Finally, the fourth restriction, which is contained in Clause (3)
of Article 286, lays down that no law made by the Legislature of a
State imposing, or authorizing the imposition of, a tax on the sale or
purchase of any such goods as have been declared by Parliament by
law to be essential for the life of the community shall have effect unless
it has been reserved for the consideration of the President and has
received his assent. Itis evident that in this clause “the Constitution-
makers' attention was rivetted on the character and quality of the
goods themselves and they placed a fourth restriction on the States’
power of imposing taxes on sales or purchases of goods declared to be
essential for the life of the community.” [per Das, A.C.]. in Bengal
Immunity Co. v. State of Bikar, A.LR. (1955) 8.C. 661] In this connec-
tion it is necessary to refer to the following observation made by the
learned Chief Justice in the above case: ““These several bans may
overlap in some cases but in their respective scope and operation they
are separate and independent, They deal with different phases of a
sale or purchase but, nevertheless, they are distinet and ane has nothing
to do with and is not dependent on the other or others. The States’
legislative power with respect to a sale or purchase may be hit by one
or more of these bans"

The Consitution prescribes two other restrictions on the taxing
power of the States. In the first place, Article 287 provides that no
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State can impose a tax on the consumption of electricity by the
Government of India, or on the sale of electricity to the Government
for its consumption or on the sale to the Government for consumption
in the construction, maintenance or operation of any railways. This
prohibition may, however, be amended or altered by the Union
Parliament by law, Secondly, Article 288 contains & prohibition on
the power of a State to impose any tax in respect of any water or
clectricity stored, generated, consumed, orsold by any authority estab-
lished umder any existing law or any law made by the Union Parlia-
mentfor reguiating or developing any inter-State river or river valley.
Implied Limitations on the Taxing Power. We have already
seen that under Article 265 of the Indian Constitution no tax can be
Jevied or collected except by anthority of law. In other words, before
a tax can be imposed it is necessary that the legislature should enact
a law authorizing such imposition, Moreover, the Indian Constitu-
tion does not contain a specific grant of taxing power apart from the
power to enact laws, The power to tax is, therefore; inscparably
connected with legislative power, although it bas been regarded as a
separate atribute of sovercignty. Therefore, as there cannot be any
taxation without legislation, alaw authorizing the imposition of a tax
necessarily stands on the same footing as any other law. The content
of the two laws is no doubt different, but the principles which are
generilly applicable to the exercise of legislative power must also be
applicable to the enactment of a taxing law. The natural and logical
consequence is that a law imposing a tax must strictly comply with
the constitutional provisions relating to the exercise of legislative
power. Under the Indian Constitution the question has been raised
with regard to the relation between the taxing power and the funda-
mental rights guaranteed by the Constitution, For instance, in Anan-
thakrishnan v. State of Madras, A.LR. (1952) Mad. 395, Venkatarama
Ayyar, ., indealing with the effect of Articlé 13 of the Constitution,
observed as follows : It does not apply to the Constitution
itselll 1t does not enact that the other portions of the Constitution
should be void as against the provisions in Part 111 and it would
be surprising i it did, sceing that all of them are parts of one Organic
whole. Article 13, therefore, cannot be read so as to render any
portion of the Constitution invalid. ‘T'his conclusion is also in accor-
dance with the principle adopted in nterpretation of statutes that
they should be so construed as to give effect and operation to all por-
tions thereof and that a construction which renders any portion of
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them inoperative should be avoided. For these reasons I must hold
that the operation of Part X11 is not cut down by Part 111 and that the
fundamental rights are within the powers of the taxation by the
State.,” This statement has recently been accepted as “apposite and
correct”” by Das, C. J. in M.S. M. Sharma v, Sri Kriskna Sinka, ALR.
(1959) 5.C.. 395. Itissubmitted that this is an erroncous view of the
matter. It is true that according to the generally accepted canons of
interpretation, a constitution like any other statute must be interpret-
cd as a whale and that all provisions must be given full effect and
operation. It does not, however, follow from this rule that “‘the
fundamental rights are within the powers of the taxation by the State,”
Article 265 of the Constitution lays down that the power to tax can
only be exercised by virtue of legislation, and the power to enact laws
is under Article 245 “subject to the provisions of this Constitution.”
Therefore, it necessarily follows that the power to tax must conform
to the provisions of Part 111 of the Constitution. In other words, a
law authorizing the imposition of a tax cannot transgress any of the
provisions embodied in Part 111 of the Constitution and cannot,
therefore, infringe a fundamental right guaranteed by the Constitu-
tion. There is, accordingly, no substance in the argument advanced
by the learned Judge that the fundamental rights are within the
powers of taxation of the State. On the contrary, it is clear that the
power of taxation is subject to the fundamental rights. Secondly, it
must also be pointed out that under no circumstances could it be said
that the fundamental rights are within the powers of taxation. Ry
its very nature the power to tax could not directly relate to a funda-
mental right. The matters which are within the taxing power of the
Union and of the States have been set forth in the Legislative Lists of
the Seventh Schedule. While the exercise of a fundamental right may
relate to any of these taxable matters and thus be affected by the
exercise of the taxing power, it could not be said that the right itself
is within the taxing power of the State,

A more correet view of the relation between the fundamental
rights and the power to tax is to be found in the judeement of
Rajamannar, C. J. in the same case. Tn dealing with this point the
learned Chief Justice observed as follows: “One way is 1o hold (hat
@ tax otherwise valid does not become invalid merely because it
abridged any of the fundamental rights. This way is really not a way
of reconciliation ; it practically makes the fundamental rights entirely
subject to the power of taxation. The other way is to hold any taxa-
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tion of the exercise of the fundamental 1ight which aims at unduly.
abridging or destroying such right as unconstitutional. Butif the
taxation is only for a legitimate revenue purpose, then, it isnot invalid
merely because it may adversely affect any fundamental rights.™
Two positive propositions emerge [rom this observation. The first
is that if a tax unduly abridges or destroys a fundamental right, it is
an unconstitutional tax and, therefore, invalid. As wehave already
seen, this is the proposition which inevitably flows from Article 265
read with Article 245 and must, therefore, be accepted as correct.
The second proposition is, however, not entirely accurate, Itisnot
correct to assert that a tax imposed for a legitimate fevenue purpose
can adversely affect any fundamental right without violating the
Constitution, for if it doesso it abridges the right and, therefore, falls
within the purview of the first proposition. The generally accepted
rule under all constitutional systems is that a taxing statute cannot
infringe anyfundamental right in the absence of any express grant of
power to do so. Thus, for instance, the Italian Constitutional Court
has laid down that the taxing power of a Region is not only subject
to territorial limitation but must also respect the prescriptions
embodied in the constitutional laws and the general principles of the
legislation of the Statc. (President of the Council of Ministers v. The
Region of Staly, Giur. cost. 1957, at p. 633).

Three specific cases of the application of the rule may now be
examined. Almost all modern constitutions recognize the principle
of equality before the law, and questions have, therefore, arisen as
to how far a taxing law can derogate from the rule of equality. The
point was specifically raised before the Supreme Court in Syed
Mokammad v. State of Andhra, AI1R. (1954) S.C. 314. In that case
Section | of the Madras General Sales Tax Act, 1939 was impugned
on the ground that the Section singled out for taxing purchasers of
specified commodities only, but left out purchasers of allother commo-
dities. The Supreme Court impliedly accepted the view that the law
would be void if it infringed the rule of equality embodied in Article
14 of the Constitution, but held that the guarantee of equal protec-
tion of laws did not require that the same law should be applicable
to all persons, The Court also pointed out that there was no material
on the record of the case that the purchasers of other commoditics
were similarly situated as the purchasers on whom the tax had been
imposed. The question was also raised before the Supreme Court of
Mexico in the case of the Mexican Fibre Co., Sem. Jud., Vol, CVL.,
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p. 1863, where the Court held that Article 13 of the Mexican Constitu-
tion, which gonarantees equality before the law, prohibited the im-
position of exorbitant and arbitrary taxation. The Constitution of
Argentina contains an express provision which lays down that equality
shall be the basis of taxation and public charges; and this has been
construed by the Supreme Court as prohibiting “‘arbitrary distinctions
inspired by a manifest intention of hostility against specified persons
or classes." (Fallos 132, p. 402) It has, therefore, been held that
where a tax entails the deprivation of a substantial portion of property
or ofincome from invested capital, it is not a tax but a spoliation and
15, therefore, contrary to the provision of the Constitution. (Fallos 137,
p-212) Similarly, under the Constitution of the United States, the rule
laid down by the Supreme Courtisthat theguarantee of equal protec-
tion extends to taxing laws, (Magoun o, Jllineis Bank, 170 1S, 283)."
Similar questions have arisen with regard to the right to property.
All modern constitutions contain a guarantee that the property ofan
individual shall not be acquired by the State except under the autho-
rity of a law and for public purposes on payment of compensation,
The issue which arises in this connection is : to what extent can the
taxing power of a State invade this fundamental right ? In the United
States of America it has been held that a taxing statute is unconstity-
tional ifit isso arbitrary as to make it clear that the tax was not design-
ed to raise revenue but to confiscate property. (Brushaber v. Union
Pacific Railway Co., 240 U.S. 1) The Supreme Court of Argentina
has gone further and held that the fact that a taxis exorbitant is suffi-
cient to render it unconstitutional as it entails an abridgement of the
right to property. Thus, in a case where the statute imposed a tax
of 50 per cent on all legacies it was held by the Court that the tax
amounted to ““a veritable exaction or confiscation which has imposed
excessive restrictions on the rights of property and the right to be-
queath which Articles 17 and 20 of the Constitution have guaranteed
to citizens as well as to foreigners inasmuch as it deprives a person of a
substantial part of his property or of his income from invested capital
over several years, The power to tax is subject lo cerfain principles
which constitute its very basis and one of these is that it must be justly

* In the recens case of Allied Stores of Okio r. Bewers, 358 U. 5. 527, the Supreme Court
has held that while the St bn the excreise of thelr taking power are subjeet to the
fequirtments of the equal protoction elanss, that claise imposes no iron rule of equality.
To avaid violation of the clause, u State must procced upon & rational bisis and may not
Tesorl to & classification that is palpably arbitrary.
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distributed; and taxes which do not conform to them are not taxes
but confiscation.” (Fallos 115, p. 1H1) Itis, however, clear that this
principle is not applicable under the Indian Constitution, for Clause
(5) of Article 51 expressly provides that the guarantee of the right to
property under Clauses (1) and (2) of the Article shall notaffectany law
which the State may make for the purpose of imposing or levying
any Lax.

The same question has arisen with regard 1o other fundamental
rights. For instance, under the Constitution of the United States of
Ametica it has been held that the imposition of an unreasonable and
disproportionate fee on periodical publications constitutes an infringe-
ment of the freedom of the Press and is, therelore, unconstitutional.
The guestion was raised for the first time in the case of Grospean v.
American Press Co., 297 U.S. 233. The impugned legislation in that
case purported to impose a licence fax of 2 per cent of the gross re-
ceipts on all persons selling or making any charge for advertising of
for advertisements in any journals or newspapers having a circulation
of more than 20,000 copies per week. 1t was held by the Supreme
Court that the tax in question was uniconstitutional because itabridged
the feeedom of the Press. Sutherland, J., delivering the judgement of
the Court, observed: ““The tax here involved is bad not because it
takes money from the pockets of the appellces, 1Tthatwercall, awholly
different question would be presented. It is bad because inthelight
ofits present setting it is seen to be a deliberate and caleulated device
in the guise of a tax to limit the circulation of information to which
the public is entitled in virtue of the constitntional guarantees.” In
Aurdoch v. Pennsyivania, 319 U8, 105, the impugned legislation pro-
vided that all persons canvassing for or soliciting orders for goods;
paintings, pictures, or merchandise of any kind shall be 1equired fo
procure & licenee on payment of certain fees. The Ordinance was im-
pugned by members of Jehovah's witnesses who went about distri-
buting literature and soliciting people to purchase certain religious
books. The Supreme Court rejected the contention that when a reli-
gious sect uses ordinary commercial methods to raise propaganda
funds it is proper for the State to charge reasonable fees, Douglas;
1., while delivering the opinion of the: Court, observed: “We have
here something quite different, for example, from a tax on the income
of one who engages in religious activities or a tax on property used
or employed in connection with those activities. It is one thing to
impose a tax on the income oF Property of 2 preacher. It is quite
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another thing to exact a tax from him for the privilege of delivering
a sermon, The tax imposed by the City of Jeannette is a flat licence
tax, the payments of which is a condition of the exercise of these con-
stitutional privileges.” The Court, therefore, held that as the tax
was laid specifically on the exercise of a fundamental right, it was
unconstitutional. As we have already seen, the point was raised
before the Madras High Courtin dranthalrichean v, Stale of Madras,
ALR. (1952) Mad. 395. In that case the Court did not accept the
plea that the impugned Act was unconstitutional, but following the
American decision, it Inid down that any taxation on the exercise
of a fundamental right which aims at unduly abridging or destroying
such a rightis unconstitutional. A different view was, however, taken
by the same Court in Viradachari o. State of Madras, A.1R. (1952) 764,
where it was held that “the licence fee must be reasonable, whereas
a taxneed not be.” It is submitted that there is no justification for
this distinction. A tax may interfere with the exercise of a fundamental
right as much as a licence fee, and in both cases, as pointed oot by
Rajamannar, C. J. in Ananthakrishnan's case, the test is whether the tax
or licence fee is reasonable or not. A licence fee or a tax is unconsti-
tutional if it amounts to an unrcasonable restriction on a fundmental
right. ‘This is the view that has also been taken under other constitu-
tional systems. For instance, the Federal Council of Switzerland has
held that if a tax makes it impossible to carry on a trade, it amounts
to a violation of Article 31 of the Federal Constitution and is, there-
fore, unconstitutional, (I re Othmer Braun, De Salis, op. cit., Vol I11.,
No. 787) The Supreme Court of Argentina has also adopted the same
principle. Thus, it has held that a tax of the Province of Tucuman an
the production of sugar wasso excessive as toinfringe the fundamental
right of the producers of sugar in the Province and was, therefore,
contrary to the provisions of the Constitution.' From the foregoing
discussion two conclusions may be drawn. First, there is no distine-
tion between a licence fee and a tax from the point of view of funda-
mental rights, Second, a tax as well as a licence fee interferes with a
fundamental right but constitutes a reasonable restriction unless they
abridge or destroy the right,

Distribution of Income from Taxation. The second question
relates to ertragshaheit or the right to the yield of taxation, This is in-
dependent of the method of distribution of taxing power. In the first

t Fallos 68, p. 20,
\7
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place, once the subject matters of taxation have been distributed
between the federationand the States, the proceeds of a tax, generally
speaking, belong exclusively to the authority levying the tax. Secondly,
afederal constitution may prescribe that the yield of a particular tax,
whether levied by the federation or the States, shall be distributed
between the States and the federation. For instance, under the Swiss
Constitution a tax is imposed on all citizens liable to military duty
who do not perform personal service with the army. Every able-
bodied citizen is under an obligation to go into camp for a certain
period with the armed forces and to be called out as oceasion requires.
Persons who do not pass the medical examination are required to
pay an exemption tax. Every Swiss citizen residing abroad 1s simi-
larly liable. The tax is collected by the Cantons but one half of the
gross receipts is assigned to the Confederation. Thirdly, it may be
provided in a federal constitution that, while the power to impose a
particular tax is vested in the federation, the proceeds of such a tax
shall be allocated to the States. For instance, under the Constitution
of the United States the Federation is competent to levy capitation
and other direct taxes but the yield of such taxes [exceptincome taxes)
has to be apportioned among the States on the basis of population,
Conversely, the States may have the power to levy a particular tax
but the receipts from the tax may under the constitution be assigned
to the federation: Thus, for example, the Brazilian States were for-
merly competent to impose import duties on foreign goods destined
for consumption within their territories but the proceeds of such duties
reveried to the Federal treasury, (Vide Clanse 3 of Article 9 of the
Constitution of 1891).

Distribution of Income under the Indian Constitution. As
we have already seen; broadly speaking, the general rule of federal
constitutions 18 that the proceeds of a tax belong to the authority
which levies it, Thus, if the Federition levies a tax in respect of a
matter assigned to its competence, it retains the proceeds acerning
from such a tax. On the other hand, the revenue from a tax lawfully
imposed by a component State attaches to the fisc of the State.
There are, however, four important exceptions to this general rule
embodicd in the Indian Constitution. In the first place, under Article
268, the proceeds of stamp duties and excise duties on medicinal and
toilet preparations as specified in the Union List are assigned to the
States, although they are levied under alaw of the Union Parliament.
This Article is borrowed from the Government of India Aet, 1935, and
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the rule was justified by the Joint Parliamentary Committee on the
ground that uniformity of legislation on these matters was desirable
and necessary throughout the territories of the Union. Secondly,
under Article 269, the Union Government is authorized to levy and
collect succession and estate duties other than in respect of agricul-
tural land, terminal taxes on goods or passengers carried by rail, sea
or air, taxes on railway fares and freights, taxes on transactions in
stock exchanges and stock markets, and taxes on the sale or purchase
of newspapers and on advertisements published therein, but the net
proceeds in any financial year of any such duty or tax are assigned
to the States and distributed among them in accordance with such
principles of distribution as may be formulated by the Union Parlia-
ment by law. Here, again, the reason for assigning the taxing power
to the Union is that uniformity of legislation is desirable thronghout
the territories of India. Thesecond reasonisthatit enables the Union
Parliament to levy asurcharge on any of these duties or taxes for the
purposes of the Union. Thirdly, income tax other than agricultural
income tax is levied and collected by the Union Government, but has
to be distributed between the Union and the States. The Constitu-
tion prescribes that such percentage, as may be determined by the
President in consultation with the Finance Commission, of the net
proceeds of income tax in any financial year shall be assigned to the
States and distributed among them in such manner and from such
time as may be directed by the President in consultation with the
Finance Commission. This reproduces the practice which had been
in force since the Government of India Act, 1919, the justification
for which is to be found in the necessity of uniformity of legislation.
It also enables the Union Government to levy a surcharge for the
purposes of the Union. Thus, undér the Constitution (Distribution of
Revenues) Order, 1953, the percentage of the net proceeds of the
taxes on income assignable to the constituent States has been fixed
at lifty-five per cent. Fourthly, the Constitution authorizes the Union
Parliament to provide that the whole or any part of the net proceeds
of the excise duties other than duties on medicinal and toilet pre-
parations shall be distributed among the States in accordance with
such principles of distribution as the Parliament may determine.
This is an enabling provision which the Union Government may
utilize in order to provide the constituent States with additional
revenue in the event of financial crises or difficulties,

Analogous Law, Similar provisions arc to be found in other
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federal constitutions. For instance; under the Swiss Constitution,
the Confederation has introduoced o uniform regulation of the patent
tax system in respect of commercial travellers. The entire proceeds
from this tax are, however, dssigned to the Cantons in proportion to
their population. Similarly, the Constitution provides that “the net
proceeds to the Confederation from the internal manufacture of
aleohol and the corresponding addition to the duty on imported
aleohol are divided among the Cantons in propartion to the actual
population as ascertained by the federal census.™ The gross proceeds
from the military exemption tax are also distributed in equal shares
between the Confederation and the Cantons. Under Article 87 of the
Commonwealth of Australia Act, 1900, the net revenue of the
Commonwealth [rom duties of customs and excise were distributed
between the Commonwealth and the individual States for a period of
ten years after the establishment of the Commonwealth. This was
replaced by the Surplus Revenue Act, 1910, which provided for the
annual payment by the Commonwealth to the States of an amount
cqual to twonty-five shillings per head of their population in eich
year. These per capita payments were, however, abolished under the
State Grants Bill of 1927 and were succeeded by a financial agreement
concluded between the Commonwenlth and the States under which
the Commonwealth contributions to the State were fixed at an annual
amount and the Commonwealth also agreed to make certain contri-
butions towards the Sinking Fundin respect of the existing and future
public debts of the States. In the Dominion of Canada, a peculiar
arrangement has been arrived at under which nine of the ten Pro-
vinces of Canada have entered into agreements to rent certain fields
of proportional taxation to the Federal Government in return for
‘annoal payments,

Financial Contributions and Grants. The third question, i-2.
!namcuinr rtaymcnm or grants of subsidies, has assimed consideralle
tmportance in most of the federal States. An cver-inereasing burdon
of social and cconomic obligations has led modern States to seek an
elastic system of finance, and this has initiated transfers ufmcn.m
by one party 1o the other, When the beneficiary is the federation, it
is called the “systern of contributions™; when there is tramfer by
the federal fisc to the States, it is called the “system of subsidies”.
The first system was embodiedin Article LXX of the German Constl-
tution of 1871 which authorized the Reich tolevy mutr.ibmim.l'-.! from
the States in proportion to their population in so far as the common
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expenses could not be met by the revenues allocated to the Reich and
s0 long as Tmperial taxes had not been introduced. Tt is, however,
nothing more than a listorical souvenir since under the Weimar
Constitution all traces of it were removed from the German financial
system., A similar provision is to be found in Article 42 of the Swiss
Constitution which states, inler alia, that the expenditure of the Con-
federation can be met outof the contributionsof the Cantons, which
shall be determined by lederal legislation with special reference 1o
their wealth and taxable resources.” Such matricular contributions
were levied by the Confederation to meet the expenditure incurred
in connection with the Baden insurrection in 1849,

The system of subsidies is, however, the more modern solution and
lat been adopted by maost of the federal states, These federal sub-
sidies are of two kinds, viz., general or special. In modern federal
constitutions it is the first kind which has been generally adopted.
Thisis a flexible systern as it allows the States complete liberty its to the
disposal of the grant. On the other hand, thereis the danger of having
little regard for the federation in the manner of utilizing these grants.
Under the systemol special subsidies the spending power of the States
is restricted since the grants are subject to conditions which the
States are bound to acceptunder pain of secing themselves deprived
of their bencht.

Financial Grants under the Indian Constitution. The Indian
Constitation provides for two different kinds of federal grants: specific
grants and grants of a general character. Under the first category fall
the grants which the Union Government arc required to make to the
revenues of the States of Assam, Bihar, Orissa and West Bengal in lieu
of assignment of any share of the net proceeds of export duty on jute
and jute products. Such payments are required to be madeso long
as any export duty on jute or jute products continues to be levied by
the Union Government or until the expiration of ten years from the
commencement of the Constitution, whichever is carlier. The amount
of these payments is determined by the President in' consultation
with the Finance Commission. To this category also belong the
capital and recurring grants which the Union Government is required
to make to a State to enable it to meet the cost of such schemes of
development as may be undertaken by it with the approval of the
Union Government for the purpose of promoting the welfare of the.
Scheduled Tribes or raising the level of administration of the Schedul-
ed Areas. There is a further provision that grants in aid shall be paid
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to the State of Assam equivalent to the average excess of expenditure
over the revenues during the two years immediately preceding the
commencement of the Constitution in respect of the administra-
tion of the tribal areas, The Union Government is also required to
pay the cost of such schemes of development as may be undertaken
by the State of Assam with the approval of the Union Government
for the purpose of raising the level of administration in these aress.
Over and above these special grants the Union Parliament has the
authority to make payments as grants in aid of the revenues of such
States as it may determine to be in need of assistance, and differcnt
sums may be fixed for different States. The powers confered on
Parliament under these provisions are exercisable by the President
by order passed after consultation with the Finance Commission, and
any such order has effect subject to any provision made by the Union
Parliament.

As we have already seen, the system of federal grants is an integral
part of the financial organization of almost every federal State. For
instance, in Switzerland, the subsidies have played a far more im-
portant role than in any other federal State. As a result of these
grants, the Cantons are in a position to undertake and carry out
various tasks, many of which are of the utmost importance. In most
cases the Confederation lays down definite conditions in con-
nection with these payments; and, consequently, the amount of
subsidy is caleulated according to the sum spent by the Cantons
themselves for the same purpose, The utilization of the subsidies is
under the constant control of the Federation; and thus, as a matter
of fact, with regard to these spheres of undertakings the Cantons
find themselves in a position of dependence on the Confederation,
The system of federal grants was also utilized in the United States of
America during the Sccond World War when a large number of
federal regulations were executed by the functionaries of the States
under the system of financial assistance so as to allow to the federal
authorities a large scope of supervision and inspection,

Unlike the Constitution of the Swiss Confederation, the Indian
Constitution does not provide for contribution by the States to the
federal fisc. "This may be attributed to the fact that the soarces of
revenuc assigned (o the exclusive competence of the Union Govern-
ment are 0 large and extensive that it s inconceivable that the Union
Government will at any time stand in need of any contributions from
the States. The only contribution which the Constitution dealt with
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related to those which Part B States were required to make in con-
scquence of a financial agreement between them and the Union
Government. This provision has now become obsolete as the dis-
tinction between Part A and Part B States no longer exists.
Conclusions. The foregoing survey clearly indicates that the
financial provisions of the Indian Constitution cover every aspect of
federal finance and do not present a single instance of radical depar-
ture from the general rules obtaining in almost all federal States.
There is, in the first instance, a clear and precise demarcation of the
fiscal sphere of the Union and State Governments, There are also
specific provisions for the distribution of revenue in specified cases.
Finally, the Indian Constitution also provides for federal grants to
assist the State in the discharge of specific obligations or for general
purposes; It is, thevefore, difficult to agree with the views which
have been expressed by Sir Ivor Jennings, He says; “The problem
(of federal finance) is complicated, and the Constituent Assembly
has provided a complicated solution. . . .Experience elsewhere has
shown that arrangements of this character almost always prove to
be unsatisfactory after ten years or so. A system so tigid as that of
India may prove to be deficient even sooner.” (Op, i, p. 72) These
statements will not, however, bear scrutiny. In the first place, as
pointed out above, the financial systom incorporated in the Indian
Constitution marks no departure from the provisions generally con-
tained in a federal constitution. The problem of federal finance is
no doubt complicated, but the solution presented by the Indian
Constitution is no more complicated than, for instance, the system
obtaining in the Swiss Confederation. On the contrary, the Indian
system is much more precise and simple than the finanzawsgleich estab-
lished in Germany under the Weimar Constitution in consequence
of the reforms introduced by Erzberger. Secondly, the financial
system under the Indian Constitution is much less rigid than that
of the Australian Commonwealth or of the Dominion of Canatl,
"This is clear from the fact that apart from the grant of residuary
powers, the Constitution allocates extensive and elastic sources of
revenue to the Union Government, and also authorizes the Union
to pay subsidics to the States wherever and whenever necessary.
Thirdly, it is not correct to say that the system of federal finance
incorporated in the Indian Constitution has always proved to be
unsatisfactory after a period of ten years or so. Indeed, the evidence
of constitutional history proves the contrary, Forinstance, in the
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United States of America the financial arrangements were not revised
for over a hundred years and this was because it was not found neces-
sary to do so. It was only when the “‘apportionment clause” was
found to be an unnecessary curb on the financial competence of the
Federal Government that constitutional battles begun for the revi-
sion of the financial arrangements, and this did not begin until the
end of the nincteenth century, whereas the American Federation
was established in 1789, Similarly, no change was introduced in the
financial systemof the Swiss Constitution of 1874 until the year 1917,
ie. more than forty years after the establishment of the Confedera-
tion. In both these cases, unlike the Unlion Government of India, the
Central Government did not possess residuary powers of taxation,
nor did their fiscal competence embrace a large number of clastic
sources of revenue. The financial arrangements under the Constitu-
tions of Argentina and Brazil have also continued (o be operative
without any amendment for at least half a century. The only excep-
tion to this general rule is the Commonwealth of Australia, but there,
it must be remembered, special circumstances have led to financial
crises. Under the Commonwealth Act, customs and excise duties,
which represented the main source of revenue of the six Australian
sell-governing Colonies, were assigned 1o the Federation, leaving very
little scope for the development of the financial resources of the States:
and there was considerable disagreement amongst the States regard-
ing this provision of the Constitution. It was, therefore, asa result af'a
compromise that Section 87 of the Constitution, otherwise known as
the “Braddon blot", was added to the Constitution, but this did not
give adequate relief to the States as the benefit was confined 1o a
period of ten years after the establishment of the Commonwealth,
Therefore, it is not surprising that there was a complete breakdown
of the financial resources of the States after Section 87 of the Act had
ceased 10 be operative. The case of Australia does not consequently
Justify the general statement that the system of federal finance, as

embodied in the Tndian Constitution, will prove to be unsatisfactory
alter a period of ten years.



CHATTER X

JUDICIAL POWER UNDER THE INDIAN
CONSTITUTION

The Problem of Interpreting Authority. Onc of the basic
features of every modern constitution is the distribution of the sover-
eign power of the State among its three organs: the excoutive, the
legislative and the judicial. It is manifest that such a'system of scpara-
tion creates the necessity of ‘instituting an authority invested with
power to compel the various organs of the State to remain within the
limits imposed by the constitution. In States with unwritien con-
stitutions such as the United Kingdom, the legislature is the suprome
authority and cannot, therefore, acknowledge any limitation on its
power; both legislative and constituent powers are exercised by it.
On the other hand, the cxccutive is subject to the control of the
judiciary in so far 15 any executive act or regulation offends against
the laws of Padiamont or the common law. The same problom
ariscs in States endowed with written constitutions of a unitary
character. For instance, under the Italian Constitution of 1848, as
Orlando points out, there was no distinction between legislative and
constituent powers, and accordingly there were no differonces between
constitutional and ordinary laws. Consequently; the legislature had
the power to ensct Laws in contraveation of the written constitution.
Such is still the case under the Constitution of Belgium. An eminent
Belgian jurist’ hasthus explained the position: ““The legislative power
enacts laws, the judicial power applics them and the excentive powear
provides for their execution. Each of them must remain within the
circle murked by the fundmental pact. The courts charged with the
application of laws have not beeninstituted for judging and reforming
them, but to ensure the observance of their prescriptions. The law,
whether good or bad, is always the law. In all these cases, it is clear,

¢ Thonissen, Lo Comtintion Belpe, 2l e, p. 333,
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the legistature is considered to be the supreme authority and is, there-
fore, in & position to exercise powers beyond the limits prescribed
by the constitution, whereas the executive authority continues to be
subject to judicial control."

The problem is much more complex under 2 federal constitution,
because, apart from the application of the doctrine of separation of
powers, there is a (urther distribution of powers between two sets of
governments; and this distribution is as binding on the federal autho-
rities as it 15 on the member States. The federal government cannot
ordinarily enter the domain exclusively assigned to the States; nor
can the States entrench upon the exclusive competence of the federal
organg, Therefore, in a [ederal constitution, it is imperatively neces-
sary that there should be a duly constituted authority to enforce the
observance of the constitutional limitations. Further, in a federal
State the constitution is the supreme and fundamental law and any
executive or legislative act, whether on the part of the federal autho-
rities or on the part of the States, cannot be operativeif it is contrary
to the provisions of the constitution. This makes it all the more
necessary that there should be an authority to annul such acts.
Finally, with the exception of the federal constitutions of the Domi-
nions of Canada and Australia, all federal constitutions contain a
declaration of rights protecting the citizens against encroachment by
the federal and State governments, This declaration constitutes an
express limitation on the power of the federation as well as of the
Stites; and, thereflore, vequires an independent body to enforce its
due observance and fulfilment, Hence two different problems arise
under a federal constitution. The first relates 1o the question: who
15 to interpree the constitution and determine whether or not an exe-
cutive or legislative actis contrary to it? The second deals with the
question of the authority for the settlement of disputes between the
various public authorities of the federation, The existing constitu-
tional systems offer three different kinds of solution to the first
problem: (a) where the constitution has itsell conferred on the
highest legislative or executive authority the power to interpret the
constitution; (#) where an independent body has been ereated for
the exclusive purpose of interpreting the constitution; and (e} where
the power to interpret the constitution fulls within the Jurisdiction
of the ordinary courts of law.

Legislative and Executive Interpretation. An instance of the
firstsolutionisfurnished by the Swiss Constitution. As De Salis points
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out, under the Constitution of Switzerland, the supreme power apperta-
ins to the Federal Assembly and itis for the Assembly to decide whether
it has by any ofits acts violated the Constitution.” Thisisalwaysapoliti-
cal question and the Constitution does not permit such questions being
submitted to the Federal Court. Rappard,® therefore, contends thatin
theory as well as in practice, it is the Federal Assembly which is the
legitimate interpreter of the Constitution, and justifies this ruleon three
specificgrounds. First, the contractual clement of the Swiss Constitu-
tion is appreciably weaker than that of the American Constitution.
Second, he agrees with Dubs that a federal constitution has a two-
fold character: it is both a treaty and a statute, This dualism, which
is necessary for the justification of the distinction between the con-
stitution and ordinary laws, is equally weak in Switzerland. Third,
in consequence, judicial control of the constitutionality of a federal
law has better justification in the United States than in Switzerland.
The Federal Assembly has, however, conferred limited authority on
the Federal Council { Conseil Federal) to decide disputes arising under
federal laws. Thus, under Articles 124 to 152 of the Federal Law of
Judicial Organization of the 6th January, 1944, the Federal Gouncil
has jurisdiction in respect of appeals against (a) decisions of federal
authorities which are independent of federal sdministration; (#) re-
solutions of the Cantons in cases of violation of certain provisions of
the Constitution; (¢) resolution of the Cantons contrary to federal
laws other than laws relating to personal or criminal law; and (d)
resolutions of the Cantons against provisions of international treaties
of an cconomic character. These rules do not, however, entirely
dispense with the authority of the Federal Court in respect of the inter-
pretution of the Constitution. Under Article 113, the Federal Court
has jurisdiction in regard to complaints of violation of the constitu-
tional rights of citizens and complaints by individuals of violation of
concordats and treaties. This limited jurisdiction is, however, ex-
pressly subject to the provision that “the Federal Tribunal shall
administer the laws passed by the Federal Assembly andsuch decrees
of that Assembly as are of general application. It shall likewise act
in accordance with treaties ratified by the Federal Assembly.” A
further limitation on the authority of the Federal Tribunal has been

" De Salis, op. cit., Vol. 1., Chap. 4.
& Raep .I.nFJ conleade de la mllr..lf!didmdﬂédu Tofs Fidpraled par Lt Juge asix Etaty Uniy ot on
Suisse, Zeitechrify fiir Schweizerisches Recht, po 1458,
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introduced by the Federal Law of 1893 which provides that in respect
ol viclation of constitutional rights, the jurisdiction conferred by
Article 113 of the Constitution shall be confined to complaints against
the decisions of the Cantonal authoritics. Therefore, the Federal
Tribunal has no suthority under the Constitution to question the
validity of a federal law on the ground that the law contravenes the
provisions of the Constitution. Further, there is a curious practice
that if a federal authority is dissatisfied with the judgement of the
Federal Tribunal, it may move the Federal Council to invoke the
intervention of the Federal Assembly and thus secure the reversal
ol the decision. The cardinal features of the constitutional law and
practice of Switzerland are, therefore, (a) legislative and executive
interpretation of the Constitution and (8] legislative control over
Judicial interpretation of the Constitution within the limited sphere
assigned to the Federal Tribunal. Itis not surprising that asa result
the executive authority of the Swiss Confederation has been enlarged
under the doctrine of Natrecld in violation of the Constitution
itself.

The climax of this systemis to be found in Soviet Russia where
“control over the observance:of the Constitution of the USSR,
and the epsuring of conformity of the constitutions of the Unjon
Republics with the Constitution of the U.S.8.R." fall within the juris-
diction of the highest authoritics of the Federation. Although there
is no specific provision dealing with the question of interpretation of
the Constitution, it would appear that the power to interpret it is
vested in the Praesidium of the Supreme Soviet which has been
granted specific authority 1o interpret the laws of the Federation.
The same rule is to be found in the Polish Constitution of 1952 which,
as Paolish authorities claim, is modelled on the Constitution of Sovict
Russia. Here, however, express authority has been conferred on the
Council of State, which corresponds to the Praesidium of the Sovie
Union, to determine the general roles of interpretation of Lyws: and
the courts; as Mankowski points out, are bound to proceed in agroe-
ment with the dircctions of the party and of the politics of the
Government; in other words, interpretation of the Constitution
cntirely depends on the views of the executive government of
the State. A Polish jurist has thus explained the position: *The
courts and the organization and jurisdiction of justice have for
ever broken away from the idea of super-class, independent and

apolitic courts. The activity of the courts has never been, nor is,
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and can never be independent of the will of the dominant working
clasg™!

Independent Authority for Interpretation. Under the second
system, the power to interpret and enforce the constitution is vested
exclusively in an independent organ created by the constitution. A
typical instanee is furnished by the Italian Constitutional Court. As
the Court iteclf has declared in a leading case, “Article 154 of
the Constitution has established the Constitutional Court as the sole
orzan of constitutional jurisdiction or, more specifically, as the sole
judge of the validity of State and regional laws and in respect of
conflicts of power between the State and the Regions or between the
Regions themselves.” (Presidente di Consiglio dei Ministri v, Regione
Siciliana, Giur, cost-1957. 463) The Court hasexclusive constitutional
jurisdiction; in other words, all questions relating to the interprela-
tion of the Constitution have to be referred to the Court for decision,
whether such questions arisein the courts of first instance or on appeal,
The jurisdiction of the Constitutional Court is, however, limited to
the question of constitutiopal validity, and it cannot decide any case
on ity merits. Similar is the position of the Federal Court under
the Austrian Constitution. Article 163 of the Constitution expressly
states that *the Federal Court has been established to ensure the
constitutionality of legislation and the legality of administration.”
There is, however, an important point of difference between the
Ttalian Constitutional Court and the Federal Court of Austria,
Under Article 170 of the Austrian Constitution, the Federal Court
can tuke cognisance of cases relating to the constitutionality of a
Federal or State law only at the instance of the Federal Government
or of the State Government or on a reference from the Supreme Court
of Justice. The question of the validity of a Federal ar State law
cannot be raised before the Federal Court by anindividual, Under the
Italian Constitution, on the other hand, the question of constitutional
validity can be raised by an aggrieved party in any court of law and
theroupon the issue must be referred to the Constitutional Court.
Similarly, under the constitutional system of the West German
Republic there exists a special organ invested with the exclusive power
10 interpret the Constitution. This is the Federal Constitutional
Court (Bundesrerfassungsgericht) which has the sole authority to decide
all constitutional issues. The Court hasalso been granted extraordinary

! See Carlos Ollero, Foahsion ;amﬂmmm dé Polonia, Revisth de Estoitios
Politicos, Vol XLV., ut pp. 171172,
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jurisdiction to determine the constitutionality of political parties. (See
the judgements of the Gourt in fu re German Socialist Party, BverfG.
1953, p. 1; and In re Communist Parly, BverfG. 1956, p. 85). The
procedure prescribed by the Constitution for the adjudication of con-
stitutional issues is exactly the same as under the Italian Constitution.
Clause (1) of Article 100 of the West German Constitution provides
that if a court considers a law to be unconstitutional, the validity of
which is pertinent to its decision, the procecdings must be stayed and
the decision of the Federal Constitutional Court obtained. It is,
therefore, clear that the jurisdiction of the Federal Constitutional
Court, like that of the Italian Constitutional Court, is purely inter-
pretative, Thisis further made clear by Clause (4) of Article 19 which
expressly lays down that in the event of an infringement of a funda-
mental right, the aggrieved party has to seck relief from the ordinary
courts.
" The Judiciary as the Custodian of the Constitution. The
third system entrusts the power Lo interpret and enforce the Consti-
tution to ordinary courts of law. A typical example is furnished
by the Constitution of the United States of America. Section 1 of
Article 3 of the Constitution provides that the judicial power of the
United States shall be vested in one supreme court and in such
inferior courts as the Congress may from time to time ordain. Under
Section 2, the judicial power extends, inter alia, to all cases, in law
and equity, arising under the Constitution, the laws of the United
States, and treaties made under their authority. The question of
interpreting the Constitution arises in respect of matters which are
within the original jurisdiction of the Supreme Court or'in the exer-
cise of its appellate jurisdiction, As regards original jurisdiction,
the Constitution specifically lays down that it covers all cases affect-
ing ambassadors, other public ministers and consuls, and in cases
in which a State is a party. In all other cases which fall within the
judicial power of the United States, the Supreme Court has appellate
jurisdiction, both as to law and fact, subject to such exceptions and
regulations as the Congress may preseribe. Under the Judiciary Act,
an appeal lies to the Supreme Court from the final judgements or
decrees in any suit before the highest court of & State where the
validity of a treaty or a statute of the United States is in qu:ﬁﬁun
and the decision of the lower court is against its validity. An appeal
is also competent where a statute of a Stateis alleged to be repugnant
to the Constitution or to treaties or laws of the United States, and
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the decision is in favour of its validity, These provisions clearly
establish the position of the Supreme Court as the highest appellate
authority in all cases involving interpretation of the Constitution.
Therefore, the Court has rightly been described as the custodian of
the Constitution. Indeed, the Court has itsell declared; “this Court
has no more important function than that which devolves upon it,
the obligation to preserve inviolate the constitutional limitations
upon the exercise of authority, Federal and State, to the end that
cach may continue to discharge harmoniously with the other, the
duties entrusted to it by the Constitution." (Hammer v. Dagenhart,
247 U.S. 251) As Story points out, the power to interpret the
Constitution necessarily includes the power to declare unlawful any
legislative measure or executive act which is contrary to the provisions
of the Constitution. He, therefore, argues that as the Constitution is
the supreme law of the land, it is the duty of every judicial authority
to follow the Constitution which has predominant obligatory force
in cases of conflict between the Constitution and the laws enacted hy
the Federation or the States,

The same system obtains under the Constitutions of Australia and
Canada. Section 71 af the Commonwealth of Australia Act provides
that *'the judicial power of the Commonwealth shall be vested in a
Federal Supreme Court, to be called the High Court of Australia,
and in such other federal courts as the Parliament creates, and insuch
other courts as it invests with federal jurisdiction.” Therelore, sub-
jeet to the limited authority of the Judicial Committee of the Privy
Council, the High Court of Australia is the final authority in respect
of interpretation of the Constitution. The jurisdiction of the Privy
Council in regard 1o constitutional issues has been considerably
reduced by the express provision of Section 74 of the Act that no
appeal lies to the Privy Council from a decision of the High Court
“upon any question, howsocver arising, as to the limits inler s¢ of the
constitutional powers of the Commonwealth and those of any State or
States, or as to the limits infer se of the constitutional powers of any
two or more States unless the High Court shall certify that the
question is one which ought to be determined by Her Majesty in
Council.” The High Court of Australia has, in addition, original
Jurisdiction in respect of constitutional issues, Under Section 30
of the Judiciary Act, the High Court has been invested with oniginal
jurisdiction in *all matiers arising under the Constitution orinvolving
its interpretation.” Moreover, under Section 40 (1) of the Act any
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case arising under the Constitution or involving its interpretation
may be removed [rom any court of a State where it is pending to the
High Court for its decision. Section 40A further provides that if in
any cause pending before a State Supreme Court there arises any fnler s
gueston, the Supreme Courtshall not proceed further in the case and
it shall by virtue of the Act and without any order of the High Court
be removet to the High Qourt. In Canada; under the Supreme Court
Act 1948, all appeals to the Judicial Committee of the Privy Council
have been abolished and the Supreme Court of Canada has become
the final court of appeal in all matters. It follows, therefore, that the
court s now the final authority in all cases arising under the Consti-
tution or involving its interprefation.

The Constitution of Argentina has also embodied the American
svstem in regard to interpretation of the Constitution. Article 100
of the Constitution provides that ““the cognisance and decisions of all
cases relating to matters governed by the Constitution and by the
laws of the Nation belong to the Supreme Court and the inferior
tribunals of the Nation.” Like the Supreme Court of the United
States of America, the Argentine Supreme Court has both original
and appellate jurisdictionin regard to constitutional issues. Itshould,
however, be remembered that although the Supreme Court is the
highest authority in the matter of interpretation of the Constitution,
all constitutional issues can be raised in any ordinary court of law,
whether Federal or State, as in the United States. The position has'
been thus clarified by the Supreme Court itself: “The objection of
unconstitutionality urged by the plaintiff against the legislation in
question does not deprive the provincial courts of jurisdiction to take
cognisance of the causes regulated by provincial laws. As the Federal
Clonstitution is the supreme law of the Nation, the authorities of each
Province are obliged under Article 31 to conform to it provisions
notwithstanding any contrary provision in the provincial comstitu-
tions or laws; and as they are the executors of the National Constitu-
tion, they can, and must interpretand apply as such the Constitution
as they understand it, subject to appeals against their decisions under
Article 13 of the Statute of the 14th September, 1863 for the purpose of
correcting erroncous interpretation of the provincial courts and of
safeguarding the integrity of the national Law, Thus making use of its
power and fulfilling its obligation of interpreting the Nationu! Con-
stitution so asto make their decisions in conformity with it, the courts
of the Province of Santa Fe have sullicient jurisdiction 1o decide [or
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themselves, without prejudice to the appeal previously mentioned,
the objection of unconstitutionality urged against a provincial law
the application of which has been asked for.” (Fallos 10, p. 134)
Two propositions clearly emerge from this statement, In the first
place, questions relating to the interpretation of the Constitution can
be raised before any ordinary court of law. Secondly, the final deci-
sion in regard toall constitutional issues rests with the Supreme Court.
Similarly, under the Constitutions of Brazil and Mexico, all consti-
tutional questions fall within the jurisdiction of the ordinary couris,
but the final decision is vested in the Supreme Court. Under the law
of Brazil, however, the right of appeal to the Supreme Court has been
subjected to similar conditions as under the Judiciary Act of the
United States of America,

Interpreting Authority under the Indian Constitution. The
sysiem obtaining under the Constitution of the United States of
America has been closely followed and adopted by the Constitution
of the Indian Republic. As in the United States, so in the Indian
Republic, all questions arising under the Constitution or involving
its interpretation fall within the jurisdiction of the ordinary courts
of law, subject, however, to the final authority of the Supreme Court.
As the Court itself has pertinently observed, “this Court has general
powers of judicial superintendence over all courts in India and is
the ultimate interpreter and guardian of the Constitution. Tt has a
duty to see that its provisions are faithfully observed and, where
necessary, toexpound them.” [Nar Singho. State of U.P.., A.LR. (1954)
5.0, 457.)

The constitutional jurisdiction of the Supreme Court is both
original and appellate, Iis original jurisdiction arises under Article
32 of the Comtitution. Clause (1) of the Article guarantees the
right to move the Supreme Gourt by appropriate proceedings for
the enforcement of & fundamental right. Clause (2) authorizes the
Supreme Court to issue directions or orders or writs, including writs
in the nature of abeas corpus, mandamus, prohibition, gus warrante and
certiorari, whichever may be appropriate, for the enforcement of a
fundamenta] right. The Supreme Court has by its decisions defined
the scope of the right conferred by this Article, In the first place,
the Court has made it elear beyongl doubt that the remedy under
Article 32 can only be permitted in the casc of an infringement of 4
fundamental right and cannot be extended to cover cases of infraction

Of any other constitutional right. Thus, in Ramgilal v. Jacome Tax
1]
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Officer, A.1R. (1951) 8.C. 97, the Supreme Court has held that the
immunity from the imposition or collection of taxes except by authority
of law, which Is conferred by Article 265, is not a fundamental right
and cannot, therefore, be enforced by a petition under Article 32.
The Court observed: ““It is not our purpose 1o say that the rights
secured by Article 265 may not be enforced. It may certainly be
enforced by adopling proper proceedings. All that we wish to state
is that this application in so far as it purports to be founded on
Article 32.., is mistonceived and must fail.” Similarly, in Nain
Sukh o. State of U.P., A LR. (1953) 5.C. 384, the Court has held that
any right which the petitioners in the case may have had as rate-
payers to msist that the Municipal Board should be legally constituted
is not a fundamental right conferred by Part 11T of the Constitution
and, therefore, the petitioners were not entitled to any relief under
Article 32 of the Constitution. In Kasturi & Sons Lid. v. Salivateswaran,
ALLR. (1958) 5.C. 507, the petition was held to be valid and competent
in 20 far as it challenged the validity of Section 17 of the Working
Journalists Act, 1955, but once Section 17 was held to be valid and
in order, the pelition was not competent under Article 32 as no
question of the fundamental rights of the petitioners was involved.

It is interesting to note that the same view has been taken by the
Supreme Court of Mexico in respect of the remedy of “amparo”
provided by the Mexican Constitution for the protection of con-
stitutional gnarantees, Thus, in In re Secrelaria de Hacienda v, Credits
Publics, Sem. jud., Vol. LXVI, p. 218, the Court has made the follow-
ing pertinent observation: “If the constituent legislature had desired
to grant the power to seck the remedy of “*amparo’ against any viola-
tion of the Clonstitution whatsoever, it would have done so in a clear
manner, but this is not the case. From the Constitutions of 1857 and
1917 and the constitutional proposals and Reform Bill which preceded
them it is elear that the legislators were aware of the various systems
of control which might be brought into play for remedying consti-
tutional vialations but they did not desire to invest the judicial
authorities with power of every kind to annul unconstitutional
legislation by means of judgement in ‘amparo’ but only desired to
estublish this procedure for the protection and enjoyment of indivi-
thual guaranters.” i

Secondly, the Supreme Court has also laid down that a petition
under Article 32 must establish not only that the impugned law is an
infringement of a fundamental right but that it also affects or invades
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the fundamental right of the petitioner guaranteed by the Constitu-
tion. [Chiranjit Lal v. Union of India; A.LR. (1951) 5.C. 41] In that
case a solitary sharcholder of a Company was seeking to enforce a
fundamental right of the Company under Article 32, and it was held
by the Court that he could not do so unless his own fundamental right
had been infringed. ““It was said that the complainant could not
succecd because somebody else was hurt and thatit was an clementary
principle of law that in order to justify the grant of extraordinary
relief, the complainant’s need of and absence of adequate remedy at
law must clearly apply,” [Per Mahajun, . in Dwerkadas Shrinivas v.
StolapurSpinning & WeavingCo., A.LR. (1954) 8.C. 119] The same view
has been taken by the Supreme Court of Mexicoin respectofan alleged
infringement of a fundamental right by a federal or State law. Thus,
in In re Flores Garza, Sem. jud., XXVIII, p. 1208, the Court has laid
down that the procedure of “amparo” cannot be sought against an
impugned legislation merely on the ground of its promulgation and
thatit must be proved that the impugned legislation has prejudicially
affected a constitutional right of the complainant. Similarly, the
Supreme Court of the United States has held that a person invok-
ing the power of the courts must show not only that the impugned
statute is invalid, but also that he personally has sustained or is in
danger of sustaining, some direct injury to his property or rights
fromitsenforcement. (Board of Ghicagoe. Oleen, 262 U.S.1 ) The Supreme
Court of Argentina has also endorsed the view that inorder to estab-
lish & plea of violation of a constitutional right “*there must exist an
injury to a legal right which must unquestionably flow from the im-
pugned acts.” (Shell Mex Argentina Ltd. v. Nacion Argentina, Fallos
220, p. 264).

It will be clear that the interpreting power of the Supreme
Court under Article 32 can only be exercised in respect of the pro-
visions of the Constitution relating tofundamental nights, It power
ol interpretation in the exercise of its appellate jurisdiction is, how-
ever, much wider and extends to the entire Constitution, Under Article
132, an appeal from the judgement, decree or final order of a High
Court lies to the Supreme Court in all cases involving a substantial
question of law as to the interpretation of the Constitution. The
Article further lays down that cither the High Court must certify
that the case involves such a constitutional question or where the
High Court has refused to grant such a certificate, the Supreme Court
may grant special leave to appeal if it is satisfied that a substantial
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point of constitutional interpretation is in issue. The Article also
provides that the judgement, decree or final order of the High Court
against which an appeal lies to the Supreme Court may arise in a
civil, criminal or other procecdings, The term “final order” has been
defined in the Article as including “an order deciding anissue which,
if decided in favour of the appellant, would be sufficient for the final
disposal of the case.”

The scope ol the right of appeal under the Article has been thus
defined by the Supreme Court in Election Commission v, Venkata, A LR,
(1953) 5.C. 210: *“The whole scheme of the appellate jurisdiction of
the Supreme Court clearly indicates that questions relating to the
interpretation of the Constitution are placed in a special category
irrespective of the nature of proceedings in which they may arise,
and a right of appeal of the widest amplitude is allowed in cases
invalving such questions.” Therefore, it has been held that the words
“other proceedings' in Article 132 should not be construed gusdom
generis with what precedes. Substantial constitutional questions may
arise not only in civil and eriminal proceedings, but in other pro-
ceedings as well, and the Supreme Court is the final authority on all
such questions. Therefore, the right of appeal from revenue pro-
ceedings cannot be excluded if substantial questions of constitutional
interpretation are involved, The scope of the right has also been
widened by a liberal interpretation of the term “judgement”. It has
been held that the term includes any decision given by the High Court
on questions at issuc between parties to any proceeding properly
before the Court which finally determines the rights of parties so far
as the Court is concerned. Thus, a decision under Section 23 (5) of
the C.P, & Berar Sales Tax Act, 1947 or under the Income Tax Act,
1922 is a “judgement”, becauseitfinally determines the rights of the
partics 3o far as the High Court is concerned, although the tribunal
under these statutes may haveto reopen the assessment proceedings and
make or order further enquiry to give effect to the decision of the
High Court. [Sriram Gulabdas v. Beard of Revenue, A.LR. (1954)
Nag. L]

Arbitral Jurisdiction of the Supreme Court. Under Article
131 of the Indian Constitution; the Supreme Court hasarigipal juris-
diction in any dispute (a) between the Union Government and one
or more States; (#] between the Union Government and any State
or States on one side and one or more other States on the other; and
(¢) between two or more States. These disputes need not be confined
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to conflicts of competence but include all disputes involving any
guestion, whether of law or fact, on which the existence or extentof a
legal right depends; in other words, the jurisdiction of the Supreme
Court covers all disputes in respect of justiciable issucs between any
two Governments established under the Constitution, There are,
howcver, two express limitations on this jurisdiction. Inthe first place,
the Supreme Court has no jurisdiction in respect of a dispute arising
under a treaty, agreement, covenant, engagement, sanad or other
similar instrument concluded before the commencement of the
Constitution but continued in operation after such commencement,
to which a Part B State was a party. Secondly, the jurisdiction
of the Supreme Court does not extend to a dispute arising under
any treaty, agreement, covenant, samad or other similar instrument
which provides that the jurisdiction of the Supreme Court shall not
extend to such a dispute. These two provisions are intended to ex-
clude from the jurisdiction of the Supreme Court treaties and cove=
nants’ concluded with the former Princely States, It is, however,
curious that the first limitation is only applicable to Part B States
and does not cover the former Princely States notincluded under that
category; nor is it clear why this distinction has been made between
these two classes of former Princely States. The justification for the
exclusion of these classes of agreements is no doubt based on the fact
that many of them are of a political character. This does not, however,
afford any ground for the exclusion of justiciableissucsarising under
these agrecments. It should benoted that both these provisions repro-
duce similar provisions of the Government of India Act, 1935, which
excluded from the jurisdiction of the Federal Court all treaties and
agreements with the Indian States which did not relate to the Act
or any Order in Council made thersunder or to the Instrument of
Accession, The point is, however, purely academic, as, under the
latest amendments to the Constitution, Part B States have ceased to
exist,

The original jurisdiction which has thus been conferred on the
Supreme Court has two distinctive characteristics. In the first place,
if the partics to a dispute fall within the categories specified under
this provision, the Supreme Court has jurisdiction irrespective of
the nature of the matter in issue provided that it is a justiciable issue,
The dispute may arise under the Constitution or under the common
law, 1t may also arise under an agreement between the parties. In
Australia, it has been said that “the matters between States, in
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respect of which original jurisdiction is by Section 75 of the Con-
stitution conferred on the High Court, are matters which are of a
like nature to those which can arise between individuals and
which are capable of determination upon principles of law.”
(The State of South. Australia v, The State of Victoria, 12 C.L.R. 667)
This, however, is too narrow a definition and cannot be held to be
applicable under the Indian Constitution. The wording of Article
131 is wide enough to include every kind of justiciable issue.
The more correct view is, therefore, to be found in the judgement
of Shiras, J. in Missours o. lliinois, 180 U.S. 208: “The cases cited
show that such jurisdiction has been exercised in cases involving
boundaries and jurisdiction over lands and their inhabitants, and in
cases directly alfecting the property rights and interests of & State.
But such cases manifestly do not cover the entire field in which such
controversies may arise, and for which the Constitution has provided
a remedy; and it would be objectionable, and indeed, impossible,
for the Court to anticipate by decision what controversies can, and
what cannot, be brought within the original jurisdiction of this
Court.”

The second feature is that the jurisdiction is ralions personae and
not ralione materiae. Inother words, itis confined to disputes between
Governments established under the Constitution or between indivi-
duals suing or being sued on behalfofl such Governments. Ithas been
argued that on the basis of the corresponding provision of the Govern-
ment of India Act, 1935, the original jurisdiction of the Supreme
Court extends to disputes between a State and a private individual or
between the Federation and a private individual. This view doesnot,
however, appear to be tenable. This propositionisopen to two objec-
tions, In the first place, the Indian Constitution does not recognize
dual citizenship, i.e. there is no citizenship of a State as distinguished
from Union nationality. There is, therefore, no special vineulum
Juris between a constituent State and residents in such States, and
nosuch State could, therefore, be a party to a dispute arising between
another State and one of its residents, The position isno doubt different
under international law where a State has a special obligation towards
its own citizens. Itis also different in a federal State where the rule
of double citizenship is recognized. Butsuch an obligation could not
arise under the Indian Constitution. The second objection is that
this original jurisdiction of the Federal Court isin essence an arbitral
Jurisdiction and depends entircly on the special character of the
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parties specified in the Constitution and could not, thercfore, be exten-
ded to cases where an individual is one of the parties.

The authority of the Supreme Court under Article 131 of the
Indian Constitution may be contrasted with the original jurisdiction
of the High Court of Australia under Section 75 of the Common-
wealth Act which extends to disputes “‘between residents of different
States, or between a State and a resident of another State.™ The
position iy similar under the Constitution of the United States of
America which confers original jurisdiction on the Supreme Court
in all cases affecting ambassadors, other public ministers and
consuls, and those in which a State is a party. This has been further
explained in Section 233 of the Federal Judicial Code which provides
that the Supreme Court shall have original but not exclusive juris-
diction in respect of all controversies between a State and citizens
of ather States or aliens. Under Article 110 of the Swiss Constitution,
the jurisdiction of the Federal Tribunal can be invoked in civil cases
“between the Confederation on the one part, and corporations and
individuals on the other part’’, Disputes between Cantons and
corporations or individuals also fall within the original jurisdiction
of the Federal Tribunal. But this authority is subject to the Limita-
tion that in the first case the corporations or individuals must be the
plaintiffs and must also fulfil the conditions prescribed by federal
legislation. In the second case, it can only be invoked when eithor
party so demands and the matter is in conformity with the conditions
prescribed by federal legislation. The Constitution of Argentina
also expressly provides that the Supreme Court has jurisdiction in
regpect of disputes between a Province and citizens of another or
between citizens of different Provinces. The reason of the rule has
been thus explained by the Supreme Court: *““The Federal jurisdic-
tion is an exceptional jurisdiction which has been introduced in the
Jjudicial mechanism: of the Republic with political and social objects
of the greatest importance. Borrowed from the North American
Constitution, it takes into consideration, amomngst us as in the great
Republic, the primordial interest of peace and cordial international
relations and safeguards internal public order from the danger of
the partiality and zeal of the judges in favour of their fellow citi-
zens and against the citizens of another province.” (Fallos 67,
p- 107).

Unitary Organization of Judicial Power. While the political
orfganization of the Indian Republicis primarily federal in character,
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its judicial organization is purely unitary, In other words, the Indian
Constitution does not recognize the duality of judicial machi-
nery; nor does it prescribe a scheme of distribution. of judicial
power between the Union and the States. In the Indian Republic
there exists only one judicial system with the Supreme Court as the
final authority. There are no federal courts administering federal
laws, and all courts administer federnl laws as well as State laws,
This unitary organization is a relic of the system prevailing in British
India which was a unitary State prior to the Government of India
Act, 1935, It should, however, be remembered that Article 247 of
the Constitution authorizes the Union Parlinment to provide by law
for the establishment of additional courtsfor the better administration
of federal laws and of any existing laws relating to a matter in the
Union List. The position is similar under the Constitution of the
Soviet Union. Article 104 of the Soviet Constitution specifically
provides that the Supreme Court of the Soviet Union is the highest
Judicial organ and is charged with the supervision of the judicial
activitics of all judicial organs of the U.S.S.R. and of the Union
Republics. This provision is in consonance with the centralistic
character of the Soviet Union which, in spite of the residuary powors
of the constituent States, approximates to a unitary State.

The position under other federal constitutions is, however, entircly
different. For instance, in the Commonwealth of Australia there
exist two parallel systems of Federal Courts and State Courts: Section
71 ofthe Australian Constitution Act provides that the judicial power
of the Commonwealth shall be vested in a Federal Supreme Court,
to be called the High Court of Australia, and in such other Federal
Courts as the Parliament miy create, and in such other courts as it
may invest with federal jurisdiction. Tt has been held that the provi-
sions .of this section are complete sind exhaustive and there cannot
be a third class of courts which are neithier Federal Courts nor State
Courts invested with federal jurisdiction. (Per Griffith, C.J. in Naw
South Wales v, Commomocalth, 20 C.L.R. 34) On the other hand,
the judicial organization of the States is regulated by the laws and
Constitutions of the States. Therefore, the two judicial systems are
distinct and separate. Itfollowsasa logical consequence that the High
Court of Australia has no jurisdiction over the Courts of the States
except in cases whore the State Courts are exercising federal jurisdic-
tion or where an appeal lay to the Queen in Council from such State

Courts at the establishment of the Commonwealth,
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The same double apparatus is to be found in the United States, in
West Germany and in the Latin American Federations.

The judicial power under the Constitution of the United States
is only partially unified and centralized. Thisisalso the position under
the Argentine Constitution. As the Supreme Court of Argentina
has itsel{ declared, *‘the only source of jurisdiction of the Federal
Tribunals is Article 100 of the Constitution, and the competence
to judge directly the nullity or validity of a law of the Provincial
Legislature cannot be deduced from it.”” (Fallos 30, p. 139) The
Court has also laid down that its jurisdiction is of an exceptional
chardcter and cannot, therefore, be extended by interpretation to
causes not expressly specified in the Constitution. (Fallos 10, p. 134)
Under the Constitution of Brazil there exists the same system of dual
machinery of judicial organization. Article 94 of the Constitution
deals with the organization of courts exercising federal jurisdiction,
i.c. jurisdiction in respect of the Constitution, federal laws and
treaties concluded by the Federal Government. Article 124, on the
other hand, deals with the organization of the judicature of the
States.

The unitary character of the judicial orgamzation under the Indian
Constitution is clearly reflected in the provisions relating to the posi-
tion which the Supreme Court occupies under the Constitution as
the head of the judicial organization. These provisions strengthen
and reinforce the authority of the Supreme Court as the highest
tribunal of the Republic. Thus, Article 141 declares that the law
laid down by the Supreme Court shall be binding on all courts within
the territory of India. Similarly, Article 144 prescribes that all
authorities, civil and judicial, in the territory of India, shall act in
aid of the Supreme Court. Under Article 142 the Supreme Court
may, in the exercise of its jurisdiction, pass such decree or make
such order as is necessary for doing complete justiceinany case pend-
ing before it and any such decree or order is enforceable throughout
the territory of India. Moreover, the Union Parliament has been
authorized by the Constitution to confer on the Supreme Court such
further jurisdiction and powers as the Parliament may consider
necessary. In particular, the Union Parliament has been granted the
authority to confer on the Supreme Court the power toissue directions,
orders or writs or any of them for any purposes other than those of
redressing the infringement of a fundamental right. The Union
Parliament has also been empowered to confer upon the Supreme
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Court such supplemental authority as may appear to be necessary
or desirable for the purpose of enabling the Court more effectively
to exercise the jurisdiction conferred upon it by the Constitution,
It may also be pointed out that the Constitution expressly confors on
the Supreme Court the jurisdiction and powers exercisable by the
Federal Court immediately before the commencement of the Consti-
tution under any existing law. Under Article 145 of the Constitu-
tion, the Supreme Court has been invested with the authority to make
rules, with the approval of the President, for regulating generally the
practice and procedure of the Court. These include rules as to the
persons practising before the Court, rules as to the procedure for
hearing appeals and other matters, rules as to the proceedings for the
enforcement of fundamental rights and rules as to the entertain-
ment of appeals.

Appellate Jurisdiction of the Supreme Court in Civil Cases.
The unitary character of the judicial organization under the Indian
Constitution is also reflected in the extensive appellate jurisdiction
which has been vested in the Supreme Court. Under Article 133 an
appeal lies to the Supreme Court from any judgement, decree or final
order in a civil proceeding of a High Court in the territory of India,
The right of appeal in civil suits conferred by this Article is, how-
ever, limited to three different categories of cases. Inthe first place,
an appeal lies to the Supreme Court if the High Court certifies that
the amount or value of the subject matter of the dispute in the court
of first instance and in dispute on appeéal was and is not less than
Rs. 20,000 or such other sum as may be specified by the Union Par-
liament by law. Seccondly, an appeal also lies if the High Court
certifies that the judgement, decree or final order involves directly
or indirectly some claim or question regarding property of the like
amount or value, It is clear that the Article prescribes the test of
viluation in these two cases, but the relevantvalue is not thevalueof
the suit but the value of the dispute. “The language of the Constitu-
tion appears to be more accurate, because in any contention between
two parties the value of the subject matter must be the value of the
issue between them and not always thevalueof the suit which may be
differcnt.” [Prabirendra Mohan v. Berhampur Bank Lid., A.LR. (1954)
Cal. 289] Both these cases are, however, subject 1o the limitation that
if the judgement, decree or final order appealed from affirms the
decision of the court immediately below, the High Court must also
certify that the appeal involves some substantial question of law, The
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rule is now well settled that a question of law can be said to be a
substantial question of law only when there is some doubt or difference
of opinion, Chagla, 0.]. has thusobserved: *It must be a substantial
question of law as between the parties in the case involved. But here
again it must not be forgotten that what is contemplated is not a
question of law alone; it must be a substantial question. One can
define it negatively. For instance, if there is a well-established princi-
ple of law and that principle of law is applied to a given sct of facts,
that would certainly not be a substantial question of law. Where the
question of law is not well settled or where there is some doubt as to
the principle of law involved, it certainly would raise a substantial
question of law which would require 2 final adjudication by the
highest court.” (Kuikuskroo Ghiarav, C.P. Syndicate Ltd., A.T.R. (1946)
Bom. 134] Thirdly, the right of appeal also accrues if the High Court
certifics that the case is a fit one for appeal to the Supreme Court.
The fitness of a case for appeal to the highest court has been thus
defined by the Privy Council: *“It is clearly intended to meet special
cases, such, for example, as those in which the point in disputeis not
measurable by money, though it may be of great public or private
importance.” (Banarsi Prasad v. Kashi Krishna, 28 Ind. App. L1) Itis.
now well settled that the only condition necessary for the exercise
of jurisdiction in such cases is the discretion of the High Court but the
discretion is a judicial one and must be judicially exercised along the
well-sstablished lines which govern these matters. The certificate
must also show on the face of it that the discretion conferred was
invoked and exercised. If it is properly exercised on well-established
and proper lines, then, as in all questions where an exercise of discre-
tion is involved, there would be no interference except on very strong
grounds, On the other hand, if on the face of the order it is apparent
that the Court has misdirected itself and considered that its discretion
was fettered when it was not, or that it had none, then the Supreme
Court must either remit the case or exercise the discretion itsell,
“These are the well-known lines on which questions of discretion are
dealt with in the superior courts and they apply with as much force to
certificates under Article 133 (1) () as clsewhere,” [Per Bose. J. in
Nar Singh v. State of U.P., ALR. (1954) 5.C, 457] In all thesc cases
the mero grant of the certificate does not preclude the Supreme Court
from determining whether it was rightly granted and whether the
conditions prerequisite to the grant are satisfied.

Three other rules relating to the exercise of the right of appeal
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under Article 133 should also be noticed. First, in all these cases
the appellant is also entitled to nurge as ane of the grounds of appeal
that a substantial question of law as to the interpretation of the Con-
stitution has been wrongly decided. Second, the right is subject (o
the limitation that no appeal lies to the Supreme Court from the
Jjudgement, decree or final order of a single judge of & High Court,
unless the Union Parliament provides otherwise by law. Third, the
Supreme Counrt itself has prescribed a further limitation on the ex-
ercisc of its appellate jurisdiction. It haslaid down that it would not
go behind the findings of fact by the final court of facts, but where
the conclusion of the High Court is bused partly on 4 misreading of
evidence and partly on non-advertence to important material
evidence, it would interfere with the findings by examining the
cvidence. [Moran Mar Basselios Catholicos v, Paulo Avira, AIR.
(1958) 8.C, 31] Therefore, where there are no concurrent findings
of fact, the Supreme Court will allow the appellant to place before
the Court the evidence of his witnesses in support of his contentions.
[Asiatic Steam Navigation Co. v. Arabinda Chakravarti, A.LR. (1959)
5.C. 597].

Apptlliu Jurisdiction in Criminal Matters. The Supreme
Court hassimilar appellate jurisdiction in criminal matters from any
Jjudgement, final order or sentence of a High Court. This jurisdic-
tion can, however, be invoked only in three different classes of cases.
In the first place, the jurisdiction can be invoked if the High Court
on appeal reverses an order of acquittal of an accused person and
sentences him to death. This provision does not, however, permit an
appeal from a judgement, final order or sentence in a eriminal pro-
ceeding of a High Court if the High Court has on appeal reversed
an order of conviction of an accused person and has: ordered his
acquittal. [State Government of Madhya Pradesh v, Rambrishna, A.LR.
(1954) 5.C. 20] Secondly, an appeal also lies to the Supreme Court
if the High Court has withdrawn for trial before itself any case from
any court subordinate to its authority and hasinsuch s trial convicted
the accused person and sentenced him to death, Thirdly, the juris-
diction of the Supreme Court can also be invoked if the High Court
certifies that the case is a fit one for appeal to the Supreme Court.
“This is, however, subject to such provisions as may be made in this
behalf by the Supreme Court as well as to such conditions as the High
Court may establish or requite. The grant of a certificate under this
provision as under Clause (¢) of Article 133 (1} does not preclude
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the Supreme Court from determining whether the certificate was
rightly granted and whether the conditions precedent to the grant
arc satisfied. Morcover, the grant is at the discretion of the High
Court, but the discretion is a judicial one and must be judicially
exercised in accordance with the well-established principles which
govern these matters. The discretion may legitimately be exercised
in cases where there are exceptiona! circumstances [Nar Singh v. State
of P, A.LR., (1954) 5.C. 457] or where a substantial question of
law is involved [$. K. Gupta v. B. K. Sen, ALR. (1959) Cal. 106] or
where there is substantial miscarriage of justice, [ famuna Presad p.
Eacehhi Ram, ALR. (1954) S.C.686] The jurisdiction may, how-
ever, be extended by an Act of the Union Parliament, for the
Constitution expressly authorizes the Union Parliament to confer by
law on the Supreme Court further powers to entertain and hear
appeals from any judgement, final order or sentence in a criminal
procecding of a High Court subject to such conditions and limitations
as may be specified insuch a law.

It will be noticed that the authority of the Supreme Court under
this Article can only be exercised in respect of criminal proceedings.
It has been pointed out that the words used in the Article are
“eriminal proceeding™ and not “proceeding under the Criminal
Procedure Code' or “*proceeding with respect to an offence’, There-
fore, it hins been held that *if, without being an offence, as defined
in the Code or some other statute, contempt of court is still a crime
or something in the nature of a cnme and if a procecding taken for
the punishment of such contempt can be & criminal proceeding
without being a proceeding governed by the Code, the terms of
Article 134(1) (¢) will nonetheless be satisfied, although contempt of
court may not be an offence and although the Code may not apply
to proceedings for its punishment.” [S. K. Gupla v. B. K. Sen, A.LLR.
(1959) Cal. lﬂﬁ]

All appeals in criminal proceedings do not, however, fall within
the purview of this jurisdiction. Thus, ina special appeal against the
decision of an Election Tribunal, the Supreme Court has held that
as a court of appeal it will not examine the conclusions of fact arrived
at by the Tribunal. All that the Supreme Court is concerned with
15 whethier a tribunal of reasonable and unbinsed men could
Judicially reach such a conclusion. Under the law the decision of the
Tribunal is meant to be final, That does not, however, take away the
Jurisdiction of the Supreme Court but it will only interfere when there
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it some glaring error which has resplted in a substantial miscarriage
of justice. [ famuna Prasad v. Lackhi Ram, A.LR. (195%) §.C. 686)]
‘Similarly, it has been held that the plea of alibi involves a question of
fact and when both the Courts below concurrently found that fact
-againgt the accused the Supreme Court cannot, on an appeal under
Article 134 of the Caonstitution, go beyond that concurrent finding
of fuct. [Thakwr Prasad o. State of Madyha Pradesh, ALR. (1954)
5.C. 30]

Extraordinary Jurisdiciion of the Supreme Court. In
addition to its appellate and arbitral jurisdiction, the Supreme Court
has been authorized under Acticle 136 to grant, in its discretion,
special leave to appeal from any judgement, decree, determination,
sentence or order in any cause or matter passed or made by any
Court or tribunal. The only excoption to this wide and extensive
jurisdiction is that no appeal lies to the Supreme Court from any
judgement, determination, sentence or order passed or made by any
Court or tribunal constituted by or under any law relating to the
Armed Forces. Subject to this limitation, it is clear, this extra-
ordinary jurisdiction of the Supreme Court extends to all cases and
all matters, whether civil, criminal or otherwise, It has also been
held that even when a Legislature states that the orders of a tribu-
nal under an Act like the Representation of the People Act, 1951
shall be conclusive and final, the Supreme Court may interfere under
Article 136, as the jurisdiction conferred by the Article cannot be
taken dway or whittled down by the Legislature. [Raj Kvivina Bose
. Binod Kanunge, A.L.R. (1954) S.C, 202] Therefore, so long as this
provision cxists, the discretion of the Supreme Courl is unfettered.

As regards the exact scope of the jurisdiction conferred by Article
136, it has been expressly held by the Supreme Court that it is not
possible to define with any precision the limitations on the exercise
of the discretionary jurisdiction vested in the Supreme Court by
the conatitutional provision made in Article 136. The limitations,
whatever they may be, are implicit in the nature and character of
the power itself. It being an exceptional and overriding power,
naturally it has to be exercised sparingly and with caution and only
in special and exceptional situations. Beyond that it is not possible
1o fetter the exercise of this power by any sot formula or rule.”
[Dhakeswari Cotton Mills Ltd, ». Commitsioner of Income Tax, A.LR. (1955)
8.C. 63] Therefore, the Supreme Court will not grant special leave
to appeal under Article 136 unless it is shown that exceptional and
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special circumstances exist, that substantial and grave injustice has
been done and the case in question presents features of sufficient
gravity to warrant a review of the decision appealed against. [Sadiu
Stngh v. Stalé of Pepsu, ALR. (1954) S.C. 271] The Supreme Court
has also made it clear that it cannot by special leave convert itself
into a court to review evidence for a third time. Similarly, where
there are mere mistakes on the part of the Court below of a technical
character which have not occasioned any failure of justice or if the
question is purely one of the Supreme Court taking a different view
of the evidence in the case, there can be no interference under the
provisions of Article 136, since such questions are as a general
tule treated as being for the final decision of the Courts below.
[Huheeh Mohamumad v, State of Hyderabad, A.LR. (1954) S.C. 51] The
position is, therefore, clear that in an appeal by special leave under
Article 136 of the Constitution it is not ordinarily permissible to
make submissions on questions of fact. [Ram Parkash v. The State of
Punjeb, ALR. (1959) 5.0 1] This rule is not, however, universally
dpplicable. Therefore, it is open to the appellant under Article 156
to raise questions of fact or to ask for interference with concurrent
findings of fact if the findings are vitiated by errors of law or the con-
clusions by the Courts below are so patently opposed to well-establish-
ed principles as to amount to a miscarriage of justice, [Ratan Gond
v. The State of Bikar, AJLR. (1959) 5.C. 18] Moreover, “when the
Coourt reaches the conclusion that a person has been dealt with arbi-
trarily or that a Court or tribunal within the territory of India has
not given a fair deal to a litigant, then no technical hurdles of any
kind like the finality of finding of facts or otherwise can stand in the
way of the exercise of this power, because the whale intent and
purpose of this Article is that it is the duty of this Court to see that
injustice is not perpetuated or perpetrated by decisions of the Courts
and tribunals because certain laws have made the decisions of these
‘Courts or tribunals final or conclusive.”” [Per Mahajan, C.J. in
Dhakesroari Cotton Mills Ltd, v, Commissioner of Income Tar, ALR.
(1955) 8.C. 65 at p. 69] The main question, therefore, is whether
there has been a failure of justice or not, and if there has been a failure,
the Court will interfere even if it involves an examination and
appreciation of the factsof the case. [Pritam Singh v. The State, A 1R,
(1950)'S.C. 169] The Court has, therefore, laid down that it does not,
when hearing appeals under Article 136, sit as a court of further
appeal on facts, and does not interfere with findings given on a
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comsideration of evidemce, nnless they are perverse or based on no
evidence: [Dinabandhs Sohw v, Jadumoni Mangaraj, A.LR. (1954)
5.0 4111,

Tt will be noticed that whereas Articles 132, 133 and 134 expressly
provide that “an appeal shall lie to the Supreme Court™ in the cascs
specified in these Articles, Article 136 merely authorizes the Supreme
Court to grant, in its discretion, special leave to appeal from any
judgement passed by any court or wibunal. The Supreme Court
has, thereforo, rightly pointed out that Article 136 does not confer a
right of sppeal on sy party from the decision of any- tribunal, but
confers a discretionary power on the Supreme Court to grant special
leave. The power conferred by the Article isdiscretionary and cannot,
therefore, be exhaustively defined. The Court has further laid-down
that though Article 136 is couched in widest terms, it is necessary for
the Supreme Court to exercise its discretionary jurisdiction only in
cases where the judgements or orders are made in violation of the
principles of justice causing substantial and grave injustice to parties
or where an important principle of law is involved requiring elucida-
tion and final decision by the Supreme Court or where exceptional
or special circumstances exist which merit the consideration of the
Supreme Court. [ Messrs. Bengal Chemical & Pharmaceutical Works
Lid, v. Their Employees, A.LR. (1959) 5.C. 633].

Advisory Jurisdiction of the Supreme Court. Article [43
of the Indian Constitution provides that if at any time it appears to
the President that a question of law or fact has arisen, or is likely to
anse, which isof such a nature and of such public importance thatit
i expedient to abtain the opinion of the Supreme Court upon it,
he may refer the question to the Supreme Court for comsideration
and the Court may, after such hearing as it thinks fit, report to the
President its opinion on the matter. Clause 2 of the Article further
authorizes the President to refer to the Supreme Court for opinion any
dispute ansing out of any provision of a treaty, covenant, samad or
other similar instrument which was concluded before the commence-
ment af the Constitution between a Part B State and the Dominion
of India. The jurisdiction conferred by Article 143 is of an exceptional
nature and finds very few parallels in other constitations. For
mstanice, there s no such provision in the Constitution of the
United Stares of America, nor in the Commonwealth of Australia Act.
It has, therefore, been held by the Supreme Court of the United
States that “it has no constitutional power to render advisory
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opinions.” (Walker o, Hutchinson. 352 U.S. 112) The Constitutions of
the Latin American Federations also present no such provision,
Therefore, the Supreme Court of Argentina has specifically laid down
that “the object of the federal jurisdiction being the decision
in causes, no abstract questions of law can be entertained by
the Supreme Court.”” (Falles 4, p. 75) A strikingly similar pro-
vision is, however, to be found in Section 26 of the Irish Constitution
which authorizes the President of the Irish Republic, after consulta-
tion with the Council of State, to refer a Bill to the Supreme Court
for a decision on the question as to whether such Bill or any specified
provision was repugnant to the Constitution. Thus, by virtue of
this power, Section 4 of the Offences against the State Bill was
referred to the Supreme Coust for opinion. [See In the Motter of
Article 26 of the Constitution and in the Matter of the Offences against
the State (Amendment) Bill, 1940; (1940) LR. 470]. A similar
provision was to be found in the Soviet Constitution of 1923,
Article 43 of which granted authority to the Supreme Tribunal of the
Soviet Union to express its opinions at the request of the Central
Executive Committee of the Union regarding the constitutionality
of the laws of the federated republics. This was, however, a purely
consultative jurisdiction and the final decision rested with the
Pracsidium of the Central Executive Committee. A Sovict jurist has
thus characterized this provision: “This principle is fully in accord
with the general character of our Constitution, founded upon the
concept of the dictatorship of the proletariat which does not permit
the separation of powers, that is to say, a system of a series of political
institutions which mutually balance one another and exercise
their influence upon one another,” (Sovietskoie Pravo, 1925, No. 3)
This principle docs not, however, find any place in the existing
Constitution. On the other hand, Section 60 of the Canadian
Supreme Court Act, 1906 wuthorizes the Governor-General in Coun-
€il to refer important questions of law relating to specificd matters to
the Supreme Court for hearing and consideration, Moreover, it is
obligatory on the part of the Supreme Court to pronounce its opinion
in such cases. Advisory opinions given in exercise of such powers
have been strongly condemned by the Privy Council. For instance,
in Attorney-General of Britisk Columbia v. Atterney-General of Canada,
(1914) A.C. 153, Lord Haldane observed as follows: “Under this
procedure questions may be put which it is impossible to answer
satisfactorily, Not only may the question of future litigants be
9
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prejudiced by the Court laying down principles in an abstract form
without reference or relation to actual facts but it may turn out o be
practically impossible to define a principle adequately and safely
without previous ascertainment ol the exact facts to which it is to be
applied.” It has also been observed that it is undesirable that the
Court should be called upon to express opinions which may affect the
rights of persons not represented before it. However, the power
under Section 60 of the Canadian Supreme Court Act, 1906 has been
availed of in several important cases, particularly in respect of cases
where there were grave doubts of constitutional validity. [See, for
instance, In re Marnags Legistation, (1912) A.C. 880].

It should be pointed out that an opinion given by the Supreme
Court under Article 143 of the Constitution is not of the character
of a judgement and is not, therefore, binding upon the courts in
India, although such opinions may undoubtedly carry great weight
and authority with all courts and tribunals. Wehave alreadyseen that
the same view has been taken under other constitutions where such a
provision exists. Thus, under the Irish Constitution the advisory
opinion tendered by the High Court of the Republic is not 4 judgement
in the strictest sense of the word and the final decision rests with
the authorities invoking the jurisdiction of the court. We have also
seen that this was exactly the position under the Soviet Constitution
of 1923.

Originaland Appellate Jurisdiction of the High Courts, It has
already beenpointed out thatundertheauthority of the Supreme Court,
there is a High Court in every constituent State of the Republic.
(See Chap, V, The Structure of the Republic). In the main, the Constitus
tion preserves and continues the jurisdiction and powers exercised
by the High Courts prior to its commencement. The only exception
is that the previous statutory restrictions on the exercise of original
jurisdiction in respect of revenue matters has now been removed.
Apart from this change, Article 225 of the Constitution, which deals
with the jurisdiction of the High Courts, reproduces Section 223 of the
Government of India Act, 1935, In other words, under the Consti-
:::lil:_'n,._ihlf I-I_igh ‘Gnumf c:mt.imfc to exercise such original and appel-

te _q.unadu:fmn: including admiralty jurisdiction, and all such powers
and authority in relation to the administration of justice as were
‘I.!'l:'.!l‘.t:d i them by their Charters or letters patent and statutory
enactments, The Constitution further provides that every High
Court shall have superintendence over all courts and (ribunals
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throughout the territories in relation to which it exercises jurisdiction.
It does not, however, deal with the jurisdiction of the courts subject
to the authority of the High Courts, such as district courts and courts
subordinate to them. The jurisdiction exercised by such courts is
regulated by statutory enactments, such as the Code of Civil
Procedure, the Code of Criminal Procedure, cte.



CHAPTER X1
AMENDMENT OF THE CONSTITUTION

Legislative and Constituent Powers, Both constitutional theory
and practice distinguish between legislative and constituent powers.
Legislative power, as the term itself indicates, is the power to en-
act laws, rules and regulations governing in the main the relations
between individuals or corporate bodies not partaking of the
character of an organ of the State. The term “constituent power”
connotes the power to formulate laws and principles regarding the
organization of the State, the functioning of its authorities and the
reciprocal relations between the State and its citizens, The difference
between the two powers is, therefore, rations maleriae; in other words,
the subject matters of the exercise of the two powers belong to two
different categories, There is a further point of difference. Legis-
latdve power accrues from a constitutional grant and is, therefore,
subject to such limitations and conditions as may be prescribed by
the constitution. Constituent power, on the other hand, is, as Virga
points out, inherent in the juridical order.'! More appropriately it
may be described as an essential element of the juridical sovercignty
of a State, whethersuch sovereignty appertains to a single individual
or a group of individuals or the entire body of the people, There are
two different schools of thought regarding the origin of constituent
power. One claims that constituent power is inherent in the sover-
eignty of the people.® The other, of which Schmitt is an exponent,
contends that *“‘the constitution of a State is the political decision
of the holders of constituent power, which may impose its will on the
community.”'* The correct view would, however, appear to be that
constituent power is an emanation of the sovereignty of a State,
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whatever be the authority in which such sovercignty is vested.
Therefore, constituent power “being the supreme source of the for-
mulation of constitutional norms” is plenary and not subject to any
limitation. The power to amend the constitution is of the same
character as constituent fower but is derivative and limited, It is
derived from constituent power under the constitution and is
subject to such limitations as may be specified in the constitution.
Esmicin describes it as “a sort of constitutional delegation”. The
difference between constituent and amending powers is, therefore,
quantitative rather than qualitative. As Mortati observes; the
difference is one of extent and object; “while the constitution estab-
lishes a total order, erects a system of values in respect of a funda-
mental conception of an associative life and comprehends the insti-
tution of the State in all its complexity ; revision, on the other hand,
adapts particular norms or institutions to new cxigencies without
altering the fundamental features of the body of the constitution.
It follows that while constituent power is exhausted in the very act
of creating the constitution, the power to amend the constitution
develops at intermittent periods as gradually the need for adaption
manifests itself”

A flexible constitution, whether written or unwritten, makes no
distinction between legislative and constituent powers in so far as
both these powers are constitutionally vested in the institutions which
constitute the ordinary legislature. The classical example is the
Constitution of the United Kingdom. Under the constitutional laws
of Great Britain, Parliament is de jure sovereign, and, therefore,
exercises all powers of sovereignty, whether legislative or constituent.
It Iollows that although there is a difference in the content of consti-
. tutional laws and ordinary laws, in actual practice as well as in theory
there is no distinction between constituent and legislative powers.
Alllaws, whether constitutional or ordinary, take the same form and
are enacted, amended or repealed in the same manner. Thus, for
instance, the Parliament Act of 1911, which introduced a radical
change in the legislative authority of the House of Lords, is an
ordinary picce of legislation. A written constitution may be equally
flexible, although such instances are rare. The Italian Statuto del Regna
of 1848 furnishes an interesting example. The Statute was expressly
declared to be “irrevocable” and “perpetual”, but, as Santi Romano

- ‘:E;M. Liwiti, Procediments della Revitione Costitesionade, Studi dF Diritto Costituzionale,
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points out, it “has rightly been regarded as a flexible constitution
and, except during the Fascist regime which required the opinion of
the Grand Council, amendments of the Constitution have always
been held to be within the exclusive competence of the legislature
without the necessity of any special procedure.” (Op. cit., p. 243)
Itis, thercfore; evident that under a flexible constitution, whether
written or unwritten, the problem of adapting the constitutional laws
and principles to social and political changes is easily resolved. The
pasition is, however, entirely different under a rigid constitution which
miust by its very nature be a written constitution. A rigid constitution
is considered to be the supreme law and is, therefore, sacrosanct
and immutable. The idea of immutability is inherent in the concept
of a rigid and written constitution, and it cannot, as a cansequence,
be amended or altered by the ordinary process of legislation. But,
as Esmein points out, “every rigid and written constitution, unless
it be profoundly illogical and supremely imprudent, must establish
a procedure according to which it may be revised and modified.”
(Op. cit., Vol. 11, Chap. XIT) The importance of this historical
truth was not, however, apparent to the framers of the earliest writ
ten constitutions who were animated by the desire to establish a
permanent legal order. Thus, for instance, Cromwell's Fnstrument of
Gosernment, which Jellinek considers to be the first draft of a written
constitution of modern times, was designed to establish a constitution
both stable and unalterable on a parity with the Magna Carta. Writ-
ten constitutions did not, however, come into vogue until after the
birthof the North American Republics, and they did not provide for
any machinery for amendment or revision. For instance, the French

Constitution of 1814 expressly stated that “the concession and the
grant are made for us as well as for our successors and for ever.”

All these constitutions were made unalterable because the framers

believed that they were perfect and, thercfore, immutable. The

fallacy of this argument, however, soon became evident, and various

procedures began to be adopted for amending the constitution but at

the same time protecting it against hasty and ill-considered changes.

This is the genesis of the rigid constitutions of today,

Three Systems of Constitutional Amendment, Virious
methods have from time to time been adopted in written and ngid

constitutions, particularly in those of a federal character, with a view

to providing for their stability and simultancously to making it pos-
gible for their amendment to meet the changing social and political
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circumstances. There are three principal systems of constitutional
amendment. _

The firstis the system of comstituent assemblies. Under this
system an assembly is especially elected for the purpose of amending
the constitution and for no other purpose; and constifuent powers are
entrusted to this ad kec body. This is the procedure which is followed
by certain member States of the American Federation for the total
revision of their constitutions. The initiative for such revision be-
longs to the legisinture andis subject to the vote of the clectorate; butif
the vote is favourable, the amendment is effected by a Cenvention
especially elected for the purpose. It will be noticed that the proce-
dure under the system is assimilated to that of a constituent assembly
and is, therefore, too cumbersome a machinery for partial revision
or amendment. Article 72 of the Chinese Constitution of 1947 offers
an interesting variant of the system. 1t provides for the creation of a
permanent body known as the National Assembly which has no legis-
lative function but has been invested with the power to amend the
Constitution. All proposals for constitutional amendments must be
made by one-fifth of the members of the Assembly and approved
by a majority of two-thirds of the members present and voting.

The second is the system of constituent legislatures. Under
this system constituent powers are vested in the ordinary legislature
subject to the condition of a special majority. For instance, the
Chinese Constitution provides thatconstitutional amendment may also
be effected by the ordinary legislature, the Legislative Yuan, pro-
vided that the amendment is proposed by onc-fourth of its members
and approved by a three-fourths majority. Article 91 of the Polish
Constitution of 1952 provides that at least one-half of the total
number of deputies must be present and the amendment must be
carricd by a majority of two-thirds of the members present and
voting. Under Article 146 of the Soviet Constitution a constitutional
amendment requires a majority’ of two-thirds of the members
present and voting of the Supreme Soviet. Article 102 of the Turkish
Constitution provided for a special majority of two-thirds of the total
number of members of the National Assembly. Article 72 of the
Czechoslovak Constitution of 1948 prescribes a three-fifths majority
of the total number of deputies. Under Article 131 of the Consti-
tution of Belgium two-thirds of the members of each House of the
Legislature must be present and the amendment must be approved
by two-thirds of the members present and voting. Further, there is
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an interesting provision in the Belgian Constitution. It prescribes
that when an amendment has been decided upon by an ordinary
majority, there must be fresh elections before the amendment can
be approved by the legislature, The second method of amendment
incorporated in the Constitation of Brazil of 1946 falls under this
category. Clause 3 of Article 217 of the Constitution provides that “if
an amendment obtains the vote of two-thirds of the members of one
ol the Chambers, in two debates, it shall immediately be submitted
to the other; and if approved in the second Chamber by thesame pro-
cedure and by an equal majority, it shall be considered as accepted.”

The third is the system of ratification. According to this
procedure, the amending power is constitutionally entrusted to the
ordinary legislature with or without the condition of aspecial majority,
but amendments passed by the legislature do not become effective
unless they are ratified by the electorate or, in a federal State, by the
majority of the legislatures ofthe constituent units. A co mplex formula
has been incorporated in the Constitution of the United States. Two
different kinds of devices have been adopted to make constitutional
amendments as difficult as possible so that the equilibrium of powers
between the Federation and the constituent States is not easily dis-
turbed. In the first place, as distinguished from the ordinary pro-
cess of legislation, amendments can only be proposed by a majority
of two-thirds of the members present and voting of both Houses of
the Federal Legislature, or by a special majority of the legislatures of
the member States. (Rhode Island v. Palmer, 253 U.S. 350) This is
the first safeguard against any encroachment on the powers of the
constituent States. Secondly, all amendments proposed either by the
Federal Legislature or on the application of the constituent States
must be ratified by a special majority of the legislatures of the
member States or by Conventions held in three-fourths of the States,
So far in every case the amendments have been proposed by the
Federal Legislature and ratified by the States, From the foregoing
account it will be clear that the Constitution of the United States
provides a double safeguard against unnecessary amendment. In the
first place, it requires that there must be a special majority of the
Congress before any amendment can be proposed. The second safe-
guard is that ratification by three-fourths of the member States of the
Federation is essential. The provision of the Mexican Constitution is
exactly similar. Article 35 of the Constitution provides that all
constitutional amendments or additions must be decided upon in the
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Federal Congress by the vote of two-thirds of the members presentand
voting. In addition, they must be approved by the majority of the
legislatures of the constituent States, This double safeguard has also
been adopted in the Japancse Constitution of 1946, There amend-
ment to the Constitution must be decided upon by two-thirds of the
total number of members of each House of the Diet and ratified by
the majority of the electors.

On the other hand, the Swiss Constitution prescribes a slightly
different procedure. It distinguishes between partial and total revi-
sion. In the case of total revision, the Constitution demands, in
the first place, a preliminary decision of the Federal Legislature or of
the people establishing the necessity of such a revision. Apart from
this, the Constitution lays down that an amendment must be pro-
posed by an ordinary majority of the Federal Legislature and ratified
by the majority of Swiss citizens taking part in the vote and the majo-
rity of the Cantons. It should, however, be noted that the result of
the popular vote in each Canton is considered to be the vote of the
Canton. This system differs from the American system in regard
to two important points, First, the Swiss Constitution does not pres-
cribe a special majority of both Houses of the Federal Legislatare.
Second, whereas in the United States the vote of the State legislatures
is taken as the vote of the States, in Switzerland the vote of the people
is taken as the vote of the States. The Australian Constitution closely
follows the Swiss procedure, although it does not make any distinction
between partial and total revision. Section 128 of the Commaon-
wealth Act provides that all proposals for the alteration of the Con-
stitution must be passed by an absolute majority of each House of the
Federal Legislature. It must then be submitted to the electors in
each State qualified to vote for the election of the members of the
Lower House of the Federal Legislature. Section 128 finally preserib-
es that if in a majority of the States a majority of the electors approve
of the proposed amendments, and il a majority of all the electors
voting also approve of the amendments, they shall be presented to the
Gavernor-General for the assent of the Crown. The Austrian Consti-
tution prescribes a majority of two-thirds of the members present and
voting in the National Assembly and a referendum in cases of total
revision or if so démanded by one-third of the members of the Federal
Legislature. A similar combination of a special majority and refer-
endum is to be found in the Argentine Constitution, _

The Amending Procedure under the Indian Constitution.
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The Indian Constitution has adopted a combination of the secand
and third systems described above. It differentiates hetween two
kinds of constitutional provisions, ordinaryand protected. As regards
the ordinary provisions of the Constitution, Article 368 provides that
an amendment may be initiated only by the introduction of # Bill for
the purpose in cither House of Parliament, and when the Bill is passed
in cach House by a majority of the total membership of that House
and by a majority of not less than two-thirds of the members of that
House present and voting, it shall be submitted to the President for
his assent and upon such assent being given to the Bill, the Constitu-
tion shall stand amended in accordance with the terms of the Bill.
In other words, it prescribes a double majority : an absolute majority
of the total number of members of each House of the Federal
Legislature and a two-thirds majority of the members present and
voting in each House.

It should be pointed out that the procedure outlined above is not
sufficient for the amendment of those articles of the Constitution which
we have described as protected. As regards these provisions, the
Constitution has expressly prescribed an additional procedure. Con-
stitutional amendments of this character must not only be passed in
cach House of Parliament by a majority of the total number of mem-
bers of that House and by a majority of not less than two-thirds of the
members present and voting, but must also be ratified by the Legisla-
tures of not less than one-half of the constituent States. Such a rati-
fication must be evidenced by resolutions passed by the Legislatures
before the amendments are submitted to the President for his assent.
This part of Article 368, therefore, corresponds to the third system
we have described above.

The provisions of the Constitution which require ratification
relate primarily to the distribution of executive and legislative powers
as well as to the judicial organization of the Republic. The first
protected provision deals with the election of the President by an
Electoral College consisting of the elected members of both Houses
ol the Union Parliament and the elected members of the Legislative
Asserblies of the States. (Article54) Thesecond provision lays down
principles for securing uniformity in the scale of representation of
the different States at the election of the President. (Article 55)
Another protected provision is' Article 73 which deals with the ex-

tent of the executive power of the Union. Article 162 which relates
to the executive power of the States is similarly protected, Chapter 1
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of Part X1 also falls within the purview of this special procedure.
This chapter deals in the main with the question of the distribution
of legislative powers between the Republic and its constituent States.
The three Legislative Lists, i.e. the Union List, the Concurrent List
and the State List which give details of the content of the legisla-
tive power of the Union as well as of the States have similarly been
safeguarded. Chapter IV of Part V which lays down in detail the con-
stitution, powers and status of the Union Judiciary also falls within
this category. The provisions of the Constitution relating to the High
Courts of the States have been similarly placed in an entrenched
position. 1tshould also be noted that Article 368 itself belongs to this
category. An examination of these protected provisions makes it
abundantly clear that the primary object of prescribing the procedure
of ratification is ta protect against hasty and ill-considered amendment
the delicate equilibrium in the distribution of powers between the
Union and the constituent States. Thereis, however, another protect-
ed provision for which it isdifficult to find any reasonable justification:
This is Article 241 which authorizes the Union Parliament to con-
stitute by law a High Court for a State specificd in Part C of the
First Schiedule. It is difficult to understand why the framers of the
Constitution attached such a great importance to this provision,
for in the changing political circumstances of the country the peculiar
status of Part C States was bound to be of 2 transitional character.
Therefore, it would have been more in consonance with the dynamic
character of the Constitution that a provision of this nature should
have been easily alterable. In fact, as: we have already seen, Part
C States have disappeared under the Constitution (Seventh Amend-
ment) Act, 1956,

Analysis of the Amending Procedure under the Indian
Constitution. The three main elements of the procedure pres-
cribed by Article 368 of the Constitution are (a] the form, (8) the
initiative, and (¢) the process of deliberation and discussion. As
regards the exact form of constitutional amendments, it is evident
that they must be in the form of a Bill. It i5, however, difficult
to understand why this particular form has been prescribed. The
Indian Constitution is not a statute or enactment of an ordinary legis-
lature; and there does not appear to be any reason why an amend-
ment to the Constitation should take the form of an ordinary Act. Tt
is true that the Australian Constitution speaks of a law for amending
the Constitution, but in that case the Constitution itscll is an Act
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of Parliament of Great Britain. The position under the Indian Con-
stitution may be contrasted with that of the Constitution of the
United States under which all amendments are in the form of reso-
lutions of the two Houses of the Congress.

The second element relates to legislative initiative in respect of con-
stitutional amendment. Article 368 expressly states that *‘an amend-
ment of this Constitution may be initiated only by the introduction
of a BIlL" As it has to be a Bill, it may originate in cither House of
the Indian Parliament and may be proposed by any member thereol.
The right to initiate a constitutional amendment is, therefore,
confined to the Government or to the members of the Union Parlia-
ment. Unlike other republican constitutions, there is under the
Indian Constitution no scope for popular initiative; nor ean an
amendment be proposed by the Governments or Legistatures of the
States,

As regards the third element, the Constitution does not differ-
entiate between the procedure for ordinary legislation and that for
constitutional amendment. A constitutional amendment has to be in
the form of a Bill and is necessarily subject to the rules and regulations
relating to the ordinary legislative procedure, Unlike other Con-
stitutions, as, for example, the Constitution of Brazil, the Indian
Constitution does not lay down any special process for constitutional
amendment. Finally, itis to be noted that a Bill dealing with constitu-
tional amendments has to be presented to the President for his assent
-and is; thercfore, subject to the power of the President to withhold
assent under Article 111 of the Constitution. These provisions make
it clear that under the Indian Constitution constitutional amendments
liave been assimilated to the position of ordinary legislation in all
its fundamentals, The law of the United States is; on the other hand,
totally different. There a resolution of the Congress embodying a
constitutional amendment need not be submitted to the President
for assent before it is sent to the State legislatures for ratification.
(Hollingsworth v. Virginia, 3 Dall, 378) As Black pointsout, the Congress
in proposing an amendment to the Constitution is not performing
an ordinary act of legislation but a function of a constitutional
convention, and, therefore, the assent of the President is not necessary
and he has no power to veto it. (Op. cit., p. 40. See also Hawke v,
Smith, 253 U.S. 221.) Curiously cnough, the framers of the Indian
Constitution have closely followed the Australian model completely
ignoring the fuct that unlike the Australian Constitution, the Indian
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Constitution is not an ordinary enactment of a legislature but the
sovereign act of a constituent assembly.

Limitations onthe Amending Power, The question now arises:
what is the extent of the amending power in a rigid constitution?
Is it competent for the amending authority to alter the constitution
in such a manner as to abrogate its fundamental character? Are
there no limitations placed upon the amending powerin a rigid con-
stitution? Durand has argued at length that the constituent autho-
rity in a federal constitution is the supreme authority in the State and
is, therefore, vested with power to amend and alter the constitution
without any restriction. He contends that a nation has the im-
prescriptible right to change its constitution because one generation
cannot definitely restrict the authority of the [uture generations
inasmuch as the sovereignty of the people is inalienable and impres-
criptible. According to him, the formal provision of a constitution
can only render its amendment more difficult in regard to certain
matters; they cannot impose an absolute limitation for all times;
they can only subject the amendment of the constitution to certain
forms, procedure and interval of time. (Op. cit,, pp. 295-297)
Jellinek holds the same view. According to him, “a federal State
being sovercign, there is no obstacle to the extension of its competence
in regard 0 member States; this enlargement may go to such an
extent as to destroy completely the character of a member State
as such, and the federal State may consequently transform itself
into a unitary State.” (See Durand, op. cit., p. 303) Whatever may
be the theorotical basis of this view, it cannot for a moment be dis-
puted that the answer to the question must necessarily depend on the
circumstances of cach case. It may be quite legitimate to contend
that a constitution cannot last for ever and that political situations
might lead to the alteration ofits fundamental features. The question,
however, arises: whether it is legally competent for the amending
authority to alter the constitution in total disregard of the limita-
tions incorporated in it? The answer to this question, it must be
admitted, depends on the character of the restrictions embodied in the
constitution and not on any metaphysical speculation regarding the
structure of the State.

An analytical examination of the existing constitutions clearly
shows that the provisions relating to the quantum of the amending
power fall under two different categories. As Ollero observes, “we
come across in various constitutional fexts provisions of a series
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of limitations on the future revision of the fundamental law.”
Thus, for example, the Czechoslovak Constitution of 1948 distin-
guishes between “Fundamental Articles” and “Detailed Provisions
of the Constitution” and places the former beyond the power to
amend. Similarly, the Italian Constitution expressly declares that
“the republican form of government shall not be subject to any
proposal for revision.” The French Constitution of 1946 also placed
beyond the amending power of the Constitutional Committes
the political principles cnunciated in the preamble as well as the
procedure prescribed for constitutional amendment. Under the
Constitution of the United States, the only express limitation on
the amending power is that the equal representation of the States
in the Senate cannot be altered without the consent of the States.
Article 128 of the Commonwealth of Australia Act subjects the
amending power to the proviso that no alteration diminishing the
propartionate representation of any State in either Hoose of the
Federal Parlinment or the minimum number of representatives of a
State in the House of Representatives or increasing or diminishing
the limits of the State shall become law without the approval of the
majority of the electors voting in that State. An important question,
therefore, arises in this connection: whatis the legal force and effect
of such limitations? In [taly it has been argued that the imitation on
the amending power in respect of the republican form of government
can be removed by a double process of revision. In the first place,
Article: 139, which prohibits any change in the republican form,
may itsell be repealed by a constitutional amendment since the
power to amend embraces all the provisions of the Constitution.
Once this limitation has been removed, the republican form may
then be changed by means of the procedure specificd in Article 138.
A similar view has been taken in Australia. For instance, Wynes
argues that the power of amendment extends to alteration of “‘this
Constitution™, which includes Scction 128 itsell Tt is, thercfore,
contended that it would be competent to amend the provisions of
Section 128 with the consent of a majority of the States and thus
remove the last paragraph containing the limitation, which would
then be a dead letter. Onge this limitation has disappeared, a further
amendment could subsequently be made and would become a valid
taw. (Op: cit.; pp. 362-363) Itis submitted that this view of the matter

cannot be sustained. The amending power conferred by the con-
stitution of a State must necessarily be subject to the restrictions
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expressly preseribed by the constitution itself, This is a logical corol-
lary of the rule that the grant of a power must necessanly be subject
to its terms.' Thus, for instance, it was held by the Privy Council in
Attorney-General for New South Wales v. Trethowan, [1932) A C. 526,
that the constituent power conferred on the Legislature of New South
Wales could only be exercised in accordance with the terms of the
statute conferring that power. In that case the question was whether
the Legislature of the State of New South Wales had power to abolish
the Legislative Council of the State or to alter its constitution or
powers without first taking a referendum of the clectors upon the
issue. The Legislature of New South Wales had enacted a constitu-
tion Act which provided that the Legislative Council shall not be
zbolished nor shall its constitution or powers be altercd except in
the manner provided in the statute. This provision had expressly
laid down that a Bill for the purpose of abolishing the Legislative
Council or for altering its constitution or powers shall be submitted
to the electors qualified to vote for the elections of the members of
the Legislative Assembly. An attempt was made to get rid of this
legislation by two Bills which purported to repeal this provision ol
the statute and to abolish the Legislative Council. On the applica-
tion of the petitioners an injunction was granted restraining the
presentation of the Bills to the Governor-General until they had been
submitted to the eclectors and a majority of them had approved of
the legislative measures. Dealing with this issue, their Lordships of
the Privy Council observed as follows: “The question then arises,
could that Bill, a repealing Bill, after its passage through both
Chambers, be lawfully presented for the royal assent without
having first received the approval of the electors in the prescribed
manner? In their Lordships® opinion the Bill could not lawlully
be 5o presented. The proviso in the second sentence of Section 5
of the Act of 1865 states a condition which must be fulfilled before
the Legislature can validly exercise its power to make the kind of
laws which are referred to in that sentence. In order that Section 7A
may be repealed (in other words, inorder that the particular law res-
pecting the constitution, powers and procedure of the Legislature may
be validly made) the law for that purpose must have been passed
in the manner required by Section 7A, a colonial law for the time
being in force in New South Wales.”" The same view has been taken

¢ See Morati, Cowsstts, Limiti, Procesdiments della Reviciene Costiluzionale, Studi di
Diritto Contlturionale, pp. 3 ot seq.
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by the High Court of Australia in Cosper p, Commissioner of Income Tax,
4C.L.R, 1304, 1t follows, therefore, that inall these cases, the amend-
ing power can only be constitutionally exercised in accordance
with the provisions of the constitution. The correct view has been
adopted in the United States of America where it is generally held
that the limitation on the power of amendment cannot lawfully be
removed by any amending process and that the equal suffrage of the
States in the Senate can only be altered with the consent of all the
States as laid down in the Constitution.

The constitutions belonging to the second category do not impose
any limitations whatsoever on the amending power, Thus, while
Article | of the Argentine Constitution of 1853 states that “the
Argentine nation has adopted for its government a republican,
federal and representative form, such as the present Constitution
establishes," Article 30 confers authority toamend the Constitution in
its entirety or in respect of specific provisions. The amending power
under the Mexican Constitution is also unrestricted. Article 40 of
the Constitution declares that “the will of the Mexican people is to
constitute itself into a representative, democratic and federal
Republic composed of States, frec and soversign in regard to their
internal regime, but united in a federation established in accordance
with the principles of the present fundamental law,” Article 38,
however, confers unlimited authority to amend the Constitution
inasmuch as it lays down that ““the people preserve for all times the
inalienable right to alter or modify the form of their government,”
The Constitution of Switzerland doesnot also prescribe any limitations
on the amending power. On the contrary, Article 118 definitely pro-
vides that the Constitution may at any time be revised in its entirety
or in respect of specific particulars, The provisions of the Austrian
Constitution are of a similar character. The grant of amending power
does not lay down any restrictions, but declares that the Constitution
may at any time be amended in its entirety by the people. Simi-
tarly, under Article 96 of the Japanese Constitution, there is no
express limitation on the amending power, but an implied limitation
may be deduced from paragraph 2 of this Article which lays down
thit amendments when ratified shall form “an integral part of this
Constitution.” The Indian Constitution also belongs to this category.
Article 368 contains no prohibition or limitation. The words used

+ Willeusghlyy, Cnstitutiasal Law ¢f the Usited States, p. 521,
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in the Article are “amendment of this Constitution™. The question,
therefore, arises: is there any implied limitation in the wording of
this Article? With reference to Section 128 of the Commonwealth of
Australia Act, it has been argued that “as applied to such a subject
matter as a written constitution, the word ‘alter’, according to its
natural meaning, is wide enough to include the substitution of onc
type of constitution for another, and does not suggest that the dis~
tinctive characteristics of the constitution in its original form must,
as of necessity, be reproduced in its form as altered.” Hence it has
been argued that “‘the prima face meaning of Section 128 is that
it gives power to replace the present Constitution of the Australian
Union by a constitution which need no longer be strictly lederal at
all.'" On the other hand, it has been comtended that the term
“amendment" hasa restricted meaning. Black, forinstance, observes:
“As applied to a constitution, the word ‘amendment’ may refer to
some particular article and indicate an addition to it or a change
in it o its repeal, or it may refer to the additon of a principle or a
new and independent subject, complete in itself. Doubtless there
might be amendments 50 revolutionary in character, and so incon-
sistent with the spirit and purpose of the original constitution, that
grave question could be made as to the authority of Congress to
propose them or of the States to accept them.'" (Op. cit., p. 39) This
argument does not, however, appear to be tenable because the term
“amendment” has no such restricted meaning. According to the
Shorter Oxford Dictionary, the word “amendment™ is derived from
the Latin word emendare, and, iuter alia, means "‘removal of faults or
errors, reformation” or “the alteration of a Bill before Parhiament;
hence concretely a proposed alteration (which il adopted may even
tdefeat the measure),” I this be the correct meaning of the word, then
it must necessarily include any change or alteration in the Constitu-
tion or even its replacement by another constitution. This was also
the view accepted by the Solicitor-General for the United States in
his argument in the National Prohibition Cases, 253 U.S. 350: “It has
always been understood that there is no limitation upon the charae-
ter of amendments which may be adopted, except such limitations as
are imposed by Article V itself.” On the basis it may rightly be
contended that there is under the [ndian Copstitution no limitation
on the amending power; in other words, the amending power under

! Canaway, The Failure of Federaliom #n Awstraliz, Appendix,
29
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the Indian Constitution is as wide and extensive as the power of a
constituent assembly,
Rigidity of the Indian Constitution. We are now in a pasition
to examine the charge of excessive rigidity which has been levelled
against the Indian Constitution by no less an authority than Sir Ivor
Jennings, According to him, “flexibility is regarded as a merit and
rigidity a defect because it is impossible for the framers of a Consti-
tution to foresee the conditions in which it would apply and the
problems which will arise.’” This argument is, however, entirely
fallacious. Stability is considered to be one of the essential attributes
of a constitution. It has rightly been argued that as the constitution
of a State is the foundation of its organization and juridical order,
it must have permanence and stability as otherwise it would be in-
capable of fulfilling its mission. The striking role which the consti-
tution playsin the life of a Stateis derived not only from the importance
of its content but alse from its character of immutability. On the
other hand, the constitution must be capable of adjusting itself to
new circumstances as they arise. A certain measure of flexibility is,
therefore, necessary, but this does not mean that the rigidity of a
constitution is a defect. The constitution of a State must be flexible
as well as stable. IT we seek principles, we must seek principles of
change as well as principles of stability, One of the main problems to
which the framers of a constitution must address themselves is how
to reconcile the idea of a stable juridical order, affording no scope for
sudden or hasty changes, with the idea of growth and development,
Itis, thercfore, a mistake to over-emphasize either flexibility or rigi-
dity. What is necessary is a judicious blending of the two elements,
It should also be remembered in this connection that a flexible con-
stitution may be successful in one political elimate but a total failure
in another, As Esmein correctly observes, the satisfactory function-
ing of a flexible constitution presupposes the existence of deep-rooted
traditions as well as a profoundly conservative spirit, as in the United
Kingdom. On the other hand, in democratic republics, where the
people are endowed with “an impetuous and mobile spirit”, the
rigid system of France and the United States is preferable. (Op. cit.,
Vol I, at p. 617) When Sir Ivor criticizes the rigidity of the Indian
Constitution, he forgets the truth of this observation and completely
ignores the political and social circumstances prevailing in India as
well as the sthos of the Indian people,
Further, it must be admitted that a certain measure of rigidity is
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essential to the successful working of a federal constitution. As we
have seen, the basic feature of a federation is the delicate distribution
of powers between the central government and the component units.
It follows, therefore, as a necessary corollary that a [ederal consti-
tution must provide sufficient guarantee for the continuation of this
equilibrium, and it is rigidity which alone furnishes the necessary
protection. Sir Ivor may consider flexibility to bea merit of a constitu-
tion, but all federnl constitutions, ithas to be pointed out, areof a rigid
character, The only exception is the Constitution of the Dominion
of Canada, as amended by the British North America Act, 1949,
which confers constituent powers on the Federal Legislature of the
Dominion, But in this case as well, it should be remembered, certain
important provisions of the Constitution have been placed beyond
the powers of the Federal Parliament and these can only be amended
by the Parliament of Great Britain. The Indian Constitution does
not, therefore, present an exception to the general rule that all federal
constitutions ean only be amended by means of a special procedure.
The question, therefore, arises: is the amending procedure under
the Indian Constitution more conducive to rigidity than the proce-
dure prescribed in other federal constitutions? The answer is clearly
in the negative. We have already seen that three different systems
of constitutional amendment are to be found in federal constitutions,
and an analytical examination of these systems clearly establishes
the fact that it is under the second system, i.c. the system of special
majorities that a constitution can more easily be amended and is,
therefore, more flexible in character. We have also seen that it is
this systern which has beeén adopted in the Indian Constitution in
regard to the majority of the constitutional provisions. It is only in
respect of the protected provisions that the Indian Constitution
prescribes the system of ratification. 1t is; therefore, clear that the
Indian Constitution is no more rigid than any other federal const-
tution; on the contrary, itis more flexible than many existing federal
constitutions such as those of Australia, Switzerland and the United
States of America. Finally, it has to be pointed out that Sir Ivor's
charge is completely negatived by the fact that the Constitution has
already been amended as many as seven times within the short span
ol its existence,

Sir Ivor has argued: “What makes the Indian Constitution so
rigid is that in addition to a somewhat complicated process of amend-
ment, it is so detailed and covers so vast a field of law that the problem
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of constitutional validity must often arise." We have already seen
that the amending procedure embodied in the Indian Constitution
has also been adopted in many other constitutions and is much less
complicated than the system obtainingin Switzerland and the United
States. Further, the so-called rigidity of the Indian Constitution
cannot be attributed to the fact that it contains detailed provi-
sions and covers a vast field of law. Sir Ivor contends that the
“golden rule for constitution-makers, therefore, is never to put in
anything which can safely be left out. The fact that a provision is
thought to be desirable does not imply that it should be in the Con-
stitution.” There is no evidence whatsoever from any constitution
in support of this assertion. As an eminent authority has rightly obser-
ved, “the tendency in recent times has been to extend the number and
varicty of matiers which are deemed sufficiently important to warrant
provisions which shall be rendered more or less immutable by in-
clusion in the Constitution.” (Wynes; op. cit,, p. 357, n. 3) Thus,
for instance, the Italian Constitution of 1848 contained 84 articles
only, but the present Constitution of Italy has very nearly double the
number. Similarly, there are as many as 254 articles in the Conati-
tution of Brazil of 1946, whereas the Constitution of 1891, as amend-
ed in 1925 and 1926, contained 90 articles only. A still mote remark-
able case in point is furmished by the constitutional history of France.
The basic organization of the Third Republic was entirely covered by
26 articles of the Law of 1875, but the Constitution of 1946 hnd
as many as 106 articles, These instances clearly show that there is
no such thing as the “golden rule” of which Sir Ivor speaks. Nor do
the recent constitutional developments in Europe, America and Asia
lend any support to the argument advanced by him thatif a consti-
tution cannot be amended casily, it should be as short and simple
as paossible.

Morcover, according to Sir Ivor, “what the Constituent Assembly
has done is to produce a long and complicated document which
cannot easily be amended. Itis quite obivious that there are elauses
which do not need to be constitutionally protected. An example
taken at random is Article 224 which empowers a retired Judge 10
sit in 2 High Court." There are two objections to this argument, In
the first place, it cannot be disputed that the mere fact that a consti-
tution has long and detailed provisions does not necessarily mean that
itis a rigid constitution, On the contrary, detailed provisions render
it unnecessary to introduce any constitutional amendment. It also



Amendment of the Constitution 305

saves A great deal of litigation: a point which seems to have been
completely missed by Sir Ivor. Thus, the Indian Constitution has
settled once for all many important problems which in the United
States of America took several years of litigation to settle, Secondly,
Article 224 of the Indian Constitation to which Sir Ivor refers is
permissive and not & mandatory provision. Its incorporation in the
Constitution does not, therefore, make it any more rigid, although
provisions of this character have undoubtedly added o is bulk, but
this does not justify the charge of nigidity which Sir Ivor has brought
against it. Further, what appears to Sir Ivor as unhecessary may
have been considered extremely important by the Indian Constitu-
ent Assembly. Similar provisions are also to be found in the Italian
Constitution of 1947, as, for example, Article 35, which, nter alia,
provides for the appointment of professors of law as members of the
Constitutional Court. Anather instance is Article 187 of the Consti-
tution of Brazil of 1946 which, infer afie, lays down that the appoint-
ment of University professors shall be for life. The foregoing exa-
mination makes it quite clear that the amending procedure embodied
in the Indian Constitution does not dilfer [undamentally from the
procedures laid down in other constitutions; on the contrary, most
of the articles of the Indian Constitution can be more casily amended
than the Constitutions of Switzerland and the United States of
America.

In this connection itis also necessary o examine another contention
which has been advanced by Sir Ivor. He has not only attacked the
length of the Indian Constitution but also complains of “one remark-
able omission from the Constitution.” He says: “The delimitation
of constituencies is governed by ordinary legislation in accordance
with Article 327, Now this is very odd, because one would have
thought this to have been a function of the greatest constitutional
importance. Britain allows it to be regulated by ordinary legislation,
but Britain is also unique in its trustin its politicians.” This criticism,
is, however, totally unwarranted. In the first place, like many other
constitutions, the Indian Constitution does lay down the governing
principles of the delimitation of constituencies, Article 81 expressly
states that for the purpose of election to the Lower House of the Union
Parliament the States shall be divided, grouped or formed into terri-
torial constituencics, It also prescribes that the number of seats to
be allotted to each constituency shall be so determined as to ensure
that there shall be not less than one member for 750,000 of the
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population and not more than onemember for every 500,000, Thereis
a further provision that the ratio between the number of members
allotted to each territorial constituency and the population of that
constituency shall, so far as practicable, be the same throughout the
territory of India. Similar guiding principles for the formation of
teritorial constituencies for election to the Lower Houses of the State
Legislatures have been incorporated in Article 170 of the Constitu-
tion. Secondly, as the Constitution concedes to the Union Parliament
the power to alter the boundaries of any constituent State, it could
not appropriately prescribe the details of the rules relating to the
delimitation of constituencies, because such delimitations must un-
doubtedly be affected by alterations in the boundaries of a State.
Thirdly, the question of delimitation of constituencies may be a
matter of great importance to a highly industrialised State with a
limited extent of territory and a high rate of density of population,
but it does not have equal importance in a vast country like India
where seventy-five per cent of the population live in rural areas. Tt
would, therefore, be clear that once the Constitution had determined
the general principles of the formation of territorial constituencies,
the details of delimitation lost their importance and have legitimately
been left to the discretion of the Union Parliament and the State
Legislatures. Fourthly, it is not correct to say that England is the
only country where the delimitation of constituencies is regulated by
ordinary legislation. On the contrary, there are very few written
constitutions which deal with the details of this matter, This is
abundantly borne out by the recent Gonstitutions of France, Italy,
Czechoslovakia, Poland, Brazil and Japan. 1t is; therefore, obvious
that there is no foundation for the criticism which has been made
against the Indian Constitution on this ground.



CHAPTER XII

EXTERNAL RELATIONS OF THE INDIAN
REPUBLIC

International Status of the Republic. Independent States are
the normal typeof international personality. The term “‘indepen-
dence’ has been thus defined by the Permanent Court of Arbitration:
“Independence in regard to a portion of the globe is the right to
exereise therein, to the exclusion of any other State, the functions
of a State. The development of the natiopal organization of the
States during the last few centuries, and, as a corollary, the develop-
ment of international law, have established this principle of exclusive
competence of the State in regard to its own territory in such 2 way
as to make it the point of departure in settling most questions that
concern international relations." (fsland of Palmar Case, X1IX, p. 16)
Dealing with the question of Austria, the Permanent Court of Inter-
national Justice observed that the independence of Austria meant
“the continued existence of Austria within her present frontiers as a
separate State with the sole right of decision in all matters, economic,
financial or other, with the result that that independence is violated
as soon as there is any violation thereof, either in the cconomic,
political or any other field, these different aspects of independence
being in practice one and indivisible.” (German-Awstrian Customs
Union Case, Series A/B, 41). There are, however, other categories of
States which have been recognized as international persons despite
the fact that they did not enjoy full and complete independence. For
instance, the British Dominions, although under the authority of the
British Parliament, acquired [ull status in international law long
before the Statute of Westminster made them completely indepen-
dent, at least in practice. Prior to 1947, India also belonged to
this category. Originally a dependency of the British Crown, she
had since the Treaty of Versailles gradually acquired full and
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complete international personality, From the point of view of constitu-
tional law, India, which comprised British India and the Indian
‘States, was not a unit, since there was no constitutional nexus between
British India and the States. Further, British India was de jure under
the authority of the British Parliament until the Indian Indepen-
dence Act, 1947, In Davidson's case, where the question arose as to
whether the Extradition Convention between France and Great
Hritain was applicable to a erime committed in India, the Court
of Appeal of Aix, France observed as follows: “India is an integral
part of the British Empire, the King of Great Britain being at the
same time Emperor of India. India is not represented diplomatically
abroad. Hence there is reason to maintain that the convention
between France and Great Britain ought to be applied in this case.”
(Sirey, 1938. I11. 9). Itissubmitted that the ratio decidendi in this case
is not consistent with the recognized principles of international law.
The mere fact that a State has no diplomatic representation abroad
does not necessarily exclude it from the category of international
persons. According to Bustamente, there are three different mani-
festations of external sovereignty (s) nomination of diplomatic re-
presentatives and consular agents; () conclusion of treaties; and (¢)
participation in international conferences, which is "the most fre-
quent form of the exercise of independence and ene of the tests for
deciding which States are in actual enjoyment of such authority,’™
India was a signatory to the Treaty of Versailles. She was a member
of the League of Nations. She was a party to several international
conventions and treaties, It was, therefore, incorrect to assume, as
the French Court did, that she had no international personality apart
from Great Britain. The correct view of the matter has been stated
by Anzilotti: “Itis beyond doubt, if evidence is not to be ignored,
that the Dominions and Indis have become subjects of international
law by wvirtue of their character as autonomous parts of the British
Empire.”* The fact that India occupied an inferior positionin the
constitutional Reld in relation to the Dominions did not affect this
position. As McNair has rightly pointed out, Newfoundland and
Southern Rhodesia, which internally were completely self-governing,
had no special international status, while India, which was not com-
pletely self-governing, did have such a status in international law.?
t Deroche Internaienn! Publico, Vol. L., p. 240,

2 Phritte Intersaciomale; Yol L., pp. 199205,
3 The Law of Treatics, pp. 75-76.



External Relations 300

The question now arises: what was the effect of the Indian In-
dependence Act, 1947 on this position? It will be noticed that the
Act envisaged two simultancous but distinctly separate processes,
The first was the termination of British autharity in India. Section
7 of the Act expressly stated that His Majesty’s Government in the
United Kingdom shall have no authority as regards the government
of any of the territories which were included in British India. It is
cvident that this constitutional change did not affect the status which
India had enjoyed in the field of international affairs. It is a well-
established rule of international law that changes in the form of
governmentdo not generally affect the international status of a State.
The rule was thus laid down by the House of Lords in Lazard Bros.
v. Midland Bank, L.R. (1933) A.C. at p. 307: *“This internal change
in the system of government, once the new government is recognized
by this country, has no effect on the external status of Russia, quoad
this country as a personality of international law. The identity of the
State remains the same for international purposes: the change from
monarchy does not, in general, abrogate treaties or conventions any
more than loss or increase in territory.” The position in regard to
India was, however, complicated by the second process. The Indian
Independence Act not only terminated the authority of the British
Government in India but also brought about the division of British
India into two Dominions which the Act described as India and
Pakistan. These two Dominions were intended to be separate and
independent States, either within or without the British Common-
wealth, and the maxim novus populus sui juris nascitur was obviously
applicable. The question, therefore, arose as to whether India had
completcly disappeared as an international personality as a vesult
of the Statute and two new States had come into existence or the
Dominion of India continued the juristic persons of undivided India,
whereas the Statute created a new State consisting of those territories
which are included in the Dominion of Pakistan.

1t has been contended that “both from a practical and legal point
of view Tndia as an entity continued to exist, except that certain Pro-
vinces now sought to secede. The seceding areas were free to have
any relations they liked with loreign Powers. The Government
of India was intact and there should be no further confusion of
Hindustan and Pakistan and people should not allow such ideas to
grow."” {Pandit Jawaharlal Nehru, The Statesman, July 17th, 1948). A
certain measure of support for this view can be found in the opinions
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expressed by some of the international publicists, According to
Hyde, “there may be no extinction of the personality of # State by
disintegration or dismemberment when a substantial portion of its
territory amounting to as much as one-quarter, one-third or one-half
of its domain passes to a successor.””* Max Huber has also observ-
ed that “absolute secession may be assumed where the portion about
to become independent is negligible compared with the rest.””* This
view, however, appears to be erroneous. The continuance of the
international personality of a State does not necessarily depend on the
quantum of territory which is surrendered to the new State. For
instance, in 1807, under the Treaty of Tilsit, Prussia was obliged to
surrender as much as one-half of its territory, but she continued to
exist as a separate State. Such was also the case with Saxony in
1815.. Similarly, when in 1822, Brazil, which was considerably larger
than Portugal in area and population, seceded from the Kingdom
of Portugal, the juristic persona of the Kingdom continucd to exist
in the eye of international law. When, after the first World War,
Turkey was compelled to relinquish considerable portions of her
territory, it was contended on her behalf before the arbitrator on
the question of the Public Debt of the Ottoman Empire that old
Turkey had ceased to exist and a new Turkey had been ereated as a
result of the dismemberment of the Turkish territories. This view
was not, however, accepted by the arbitrator, Sack holds the view
that “the old State ceases to exist in the case where it suffers total
annexation or total partition or dismemberment; on the other hand,
it preserves its existonce when it loses only a portion of its territory
as a rosult of cession or separation.” This is, no doubt, correct, be-
cause in almost all cases of secession the international personality of
the parent State continues to exist since the secession takes effect as
a result of an act of international law to which the parent State is 3
party. But, as Bustamente points out, even in the case of total dis-
memberment the international personality of the parent State may
continue if in the act of dismemberment one of the portions of the
territory makes it clear that it preserves not only the name but also
the legal personality of the parent State.

‘The correct view, therefore, appears to be that the continuance of
the international personality of a State after territorial transformations

v International Lae, Yol L, p. 205,

& Dhie Staatemnk sesrom, p. 34
3 Lez Effets des Treuformations des Etats, Vaol, T., p. 70,
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does not necessarily depend on the quantum of territory which is re-
tained by it but on the following factors: (i) the transaction leading
to the territorial changes must be an act of international law; (#)
the parent State must be a party to the transaction in its international
capacity; and (iii) there is nothing in the transaction indicating in
any manner the extinction of the international personality of the
parent State. On the other hand, if the dismembermentis effected by
an act of the municipal law of the State, there must be an implied or
express indication that the international personality of the parent
Stateis to continue. In the case of India, as we have already noticed,
there was no act of international law to which she was a party in her
international capacity. Nor is there anything in the Indian Indepen-
dence Act, 1947, even remotely suggesting that the Dominion of
India was a continuation, pure and simple, of India's juristic per-
sonality, On the contrary, it is manifest from the provisions of the
Act that the territory of British India was in its entirety partitioned
between the two new Dominions. [t was not, therefore, a case of
“breaking away” but clearly of total dismemberment; and there is
no express or implied reservation in the Act that the juristic persond
of India would continue, Hence, the correct view appears (o be that
India had ceased to exist in international law, and her place had been
taken by the Dominions of India and Pakistan.

The view expressed above is, however, diametrically opposed to
the declaration made by the Secretary General of the United Nations
Organization; “From the viewpoint of international law thesituation
is one in which part of an existing State breaks off and becomes a new
State. On this analysis there is no change in the international status
of India; it continues as a State with all treaty rights and obligations
and, consequently, with all rights and obligations of membership in
the United Nations. The territory which breuks offi—Pakistan—uwill
be a new State. Tt will not have the treaty rights and obligations of
the old State and will not, of course, have membership in the United
Nations, In international law the situation is analogous to the sepa-
ration of the Irish Free State from Britain and of Belgium from the
Netherlands. In these cases the portion which separated was con-
sidered anew State and the remaining portion continued asan existing
State with all the rights and dutics which it had before.” It must,
however, be pointed out that these observations cannot be supported.
In the first place, the weight of opinion amongst international pub-
licists is definitely against the statement that when Belgium separated
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from Holland, the parent State of the Netherlands continued to
exist with all the rights and duties which it had before. For instance,
Pradier-Fodéré categorically asserts that the dismemberment of the
Kingdom of the Netherlands resulted in “the suppression of the
ancient State™. Fauchille is equally emphatic. According to him,
the international State of the Netherlands ceased (o exist, having been
divided into two new States, Belgium and Holland. Bustamente
takes the same view and treats the Belgian case as one of total dismem-
berment. This is also fully in accord with the opinion expressed in
the Protocol of the 27th January, 1831, concluded in London between
the plenipotentiaries of Great Britain, Austria, France, Prussia and
Russia. Itis; therefore, clear that the Belgium case docs notlend any
support o the view that the Dominion of India was merely a conti-
nuation of the international personality of undivided India.

In the second place, the analogy of the Irish Free State is clearly
inapplicable. It is a well-known fact that the Irish Free State came
into existence as a result of a treaty concluded by Great Britain in her
capacity as aninternational personality. Such wasalso the legal genesis
of States like Mexico, Brazil and Chile. ‘The position was entirely dif-
ferent in the case of India. The Dominion of Pakistan did not set itself
up as an independent State by virtue of an agreement with India.
There was no act of international law to which India was a party
and which was the source of the independence of Pakistan, The
situation would have been totally different if India had become a
Dominion before the partition and had thereafter agreed to the
secession of those arcas which are included in Pakistan. A similar
result would have followed if, before the passing of the Indian In-
dependence Act, India had, with the approval of the British Parlia-
ment, concluded a treaty with the seceding areas for the constitution
of a separate State, This, however, was not the case, Two scparate
Dominions were created by virtue of a Statute of the British Parlia-
ment and not by an international agreement to which India was a
party. In these circumstances, it would appear that the international
personality of undivided India had been extinguished by dismember-
ment under the Indian Independence Act, 1947,

The question is, however, of an academic character, since the
problems which arose as a result of the partition of India have been
resolved not according to any particular view of the matter, For
instance, the Indian Independence (Rights, Property & Liabilities)
Otder, 1947 presents a strange amalgam of the principles of succession
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and secession. Some of the provisions of the Order are in accordance
with the view that the juristic persens of undivided India had been
extinguished and two new States have come into existence, while
others rest entirely upon the assumption that the Dominion of India
continued the international personality of undivided India and
Pakistan was only a seceding State. Article 4 of the Order provides
that land situated outside the territorial limits of the two States and
not being used for any official purpose by the representative of India
comes under the joint control of the two States, This undoubtedly
would have been the case under international law if both the States
were movns populus, On the other hand, if Pakistan was only a seceding
State it was not entitled to any property belonging to undivided
India which was situated outside Pakistan territorics. This was
equally frue in respect of goods, coins, bank notes and currency
notes which, under Article 6 of the Order, came under the joint con-
trol of both the States if they lay outside their territorial limits. On the
assumption that the Dominion of India was a continuation of the
juristic persona of undivided India and Pakistan was only a seceding
State, the Dominion of Pakistan could not claim as a matter of right
any share in such property in so far as it lay outside its territorics,
1t would, therefore, be evident that some of the provisions of the
Order expressly negative the application of the principle of sccession
to the international relations between India and Pakistan. The same
confusion of principles is to be found in the Indian Independence
(International Arrangements) Order. For instance, Article 4 of the
Schedule to this Order reads as follows: “Subject to Articles 2 & 3
of this agreement, rights and obligations underall international agree-
ments to which India was a party immediately before the appointed
day will devolve upon the Dominion of India and upon the Dominion
of Pakistan and will, if necessary, be apportioned between the two
Dominions." The rule embodied in this Article is directly opposed
to the generally accepted principle of international law. As Kiati-
bian has rightly observed, “the treaties of a dismembered State are
res inter alios acta as regards the new State, In effect, the latter has
never given its consent to the treatics as a juristic person; and its
special interests have not been taken into consideration except as an
element in the appreciation of the general interests of the entire
State, the main object of the treaties.”’* However, whatever view

! Contdguences juridiques des trangfurmationt des Elats sue les Traibly, p. G0,
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may be taken of the legal consequeuces of the partition of India,
there can be no doubt that the Republic of India was and continues
to be & juristic personality of international law.

Exclusive Competence of the Union inInternational Affairs.
We have already pointed cut that one of the fundamental cha-
racteristics of a federation is that it is a constitutional as well as an
international unit. It follows, therefore, asa logical corollary that the
central government of a federation must necessarily enjoy exclisive
power and authority in respect of external matters. It Further
follows  thatit is the federation alone which possesses international
personality and is, consequently, the sole representative of the feder-
ating units in the field of international affairs.

It has rightly been pointed out that the marks of a sovereign State
ininternational law are that the community constituting itis primarily
established for a political end; thatit possesses a definite territory ; and
that it is independent of external control. 1t is, therefore, clear that
‘805000 a4 A society can point to the necessary marks and its intention
of conforming to law, it enters of right into the family of States,
and must be treated according to law. The simple facts that a
community in its collective capacity excrcises undisputed and ex-
clusive control over all persons and things within the territory occu-
pied by it, that it regulates its external conduct independent of the
will of any other community and in conformity with the dictates of
international law, and, finally, that it gives reason to expect that its
existence will be permanent, are sufficient to render it a person in
law.” (Hall, op. cit, pp. 16 et seq.) A cursory examination of all
federal constitutions reveals the indisputable fact that the constituent
States of a federation do not conform to the requirements of inter-
national persons as set forth above. It is no doubt true that these
States are primarily established for a political end, It is equally true
that they possess a defined territory. Tt is, however, quite contrary to
facts 1o assert that they regulate their external conduct independent
of the will of any other community, Henice in all federal States the
constituent units have neither any capacity nor any existence in
international law. We must also remember that before 4 State can be
said to have acquired international personality its independence
must receive recognition at the hands of other sovereign States of
international law. Itis true that the right tobe treated as a Stare does.
not depend on recognition, but recognition is conclusive evidence
that the statys has been acquired. In the case of a federal State the
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recognition of the constituent units by other Powers would be out
of question, since such recognition, without the consent of the federa-
tion, would amount to a denial of the authority of the federal
State.

The exclusive competence of the central authority in a federal
State embraces all rights and obligations of an international per-
sonality. One of the primary rights of this character relates to dip-
lomatic relations with foreign Powers. In almost all federal States
this right has been exclusively reserved for the central authority.
Thus, under the Constitution of the United States of America, no
diplomatic rights have been conferred on the constituent units. The
provisions of other federal States are of a similar character. This does
not, however, mean that under a federal constitution no such power
could be conceded to a component State, For instance, under the
German Federation of 1871 the constituent units of the Reich were
invested with diplomatic rights on & parity with the Reich itself,
although such rights were not actually exercised by most of them,
Further, Bavaria did not surrender these rights even under the
Weimar Constitution of 1919, Another interesting. exception is 1o
be found in the Constitution of the Soviet Union, Article 184 of the
Constitution, which was introduced in 1944, provides that cach
federated republic has the right to exchange diplomatic and consular
representatives with foreign Powers. The Statute of the Ist February,
1944 has granted to the Supreme Council of each republic the right
to establish international relations, the Soviet Union reserving to
itself the right to regulate on general lines the relations between the
federated republics and foreign States. According to Judge Krylov,
this statute proves that the federated republics of the Sovier Union
are subjects of internaional law.” Indeed, two of these constituent
republics, Ukraine and Bielorussia, have already been recognized by
other Powers as international persons and are members of the United
Nations Organization. However, the Soviet Federation must be re-
garded as sui generis and resembles more closely the British Common-
wealth of Nations rather than a Federation strictly so called. The
Indian Constitution presents no exception to the general rule and
follows the orthodox pattern. Under the Seventh Schedule of the
Constitution, the Union Parliament has exclusive legislative authority
in respect of “diplomatic, consular and trade representation”,

* Les Notians Principales du Droit des Gens, Hague Recueil, Vol. 70, p. 459,



316 The Indian Consiitution

and the exccutive authority in regard to the matter is, therefore,
exclusively vested in the Union Government.
Another fundamental right of international persons is the right to
_ declare war and to make peace. Hall has made the following perti-
nent observation: “As international law is destitute of any judical
or administrative machinery, it leaves States which think themselves
aggrieved, and which have exhausted all peaceable methods of ob-
taining satisfaction, to exact redress for themselves by force. Tt thus
recognizes war as a permitted mode of giving effect to 115 decisions.”
(Op. cit., p. 61. See also Fauchille, Droit International Public, Vol.
1L, Sec. 1001.) The constitutional law ol every State also recognizes
the right of the Head of State to declare war and to make peace, but
some¢ of the recent constitutions contain provisions prohibiting
recourse to war. For example, Article 9 of the Japancse Constitution
declares that “aspiring sincerely to an international peace based on
justice and order, the Japanese people for ever renounce war as a
soyereign right of the nation and the threat or use of foree as means
of settling international disputes.” The Italian Constitution of 1948
contains a similar provision : “Italy repudiates war as an instrament
of conguest and aggression against the liberty of other peoples,
and accepts on the condition of reciprocity and equality the necessary
limitations on sovercignty and an international organization to
ensure peace and justice amongst peoples.” Article 51 of the Indian
Constitution imposes the obligation on the Republic to “promote
international peace and security” and to “encourage settlement of
international disputes by arbitration.” The Constitution does not,
however, contain any renunciation of the right to declare war for
the enforcement of international claims. On the contrary, under
Article 246, as read with the Union List, the Union Parliament has
exclusive power to make laws in regard to “war and peace”, and
under Article 73 executive powerin respect of this item is vested in the
Union Government. Apart from this express grant of war powers;
the Constitution also confers on the Union plenary, executive and
legistative authority in regard to the “defence of India and every part
thereol including preparation for defence and all such acts as may be
conducive in times of war to its prosecution and after its terminution
to effective demobilization.” This may be contrasted with the
position under the Australian and Canadian Constitutions, Neither of
these constitutions contains any express grant of war powers but
restricts the authority of the Federal Government to defence, It has,
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therefore, been contendedin Australia that “the plenitude of its naval
and military power is, apparently, subject to limitation for the pur-
pose for which it must be used. It could not enter upon naval and
military enterprises solely with a view to foreign conquestand aggres-
sion, its power is to be used for the defence of the Commonwealth
and all the several States.” (Qnpick & Garran, op. cit.; at p. 564).
This view, however, does not take into consideration the prerogative
of the Crown at common law to declare war and to make peace. The
carrect view of the matter is to be found in the following observation
made by Griffiths, C. J. in Farey p. Burnett, 21 C.LLR. at p. 440; “The
word ‘defence’ of itself includes all acts of such kind as may be done
in the United Kingdom, either under the authority of Parliament or
under the Royal Prerogative, for the purpose of the defence of the
Realm, excepl in so far as they are prohibited by other provisions of
the Constitution. It includes preparation for war in time of peace
and any such action in time of war as may conduce to the successful
prosecution of the war and defeat of the enemy."

It has already been noticed that under the Indian Constitution
the power to declare war vests exclusively in the Union Government,
The constituent States of the Indian Republic do not, therefore, enjoy
any authority whatsoever in respect of this matter. This is no doubt
generally true of all federal constitutions. There are, however,
ceriain federal constitutions which permit member States to defend
themselves against external aggression when there is not sufficient
time to seck the intervention of the federal government. But in all
such cases it is the federation and the federation alone which has not
only the right but is also under the obligation to intervene in the
event of a dispute between a constituent State and a foreign Power,
For example, Article 1, Section X of the Constitution of the United
States provides that no State shall, without the consent of the
Federal Congress, engage in war unléss actually invaded, or in such
imminent danger as will not admit of delay. In other words, the
States have the right to engage in war in the event of the contingen-
cies specified in the Article, Article 112 of the Mexican Constitu-
tion contains a similar provision.

Another right of outstanding importance which international Law
concedes to all sovereign States is the right to conclude treaties with
foreign Powers. In view of the fact that under a federal constitution it
it the federation and the federation alone which enjoys international
status, the right must necessarily fall within the competence of the

21
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central government. Miny federal constitutions expressly embody
this general principle. The Indian Constitution presents no excep-
tion 1o this rule. The legislative authority of the Union Parliament
embraces Item 14 of the UnionList which reads as follows: “Entering
intotreaties and agreements with foreign countries and implementing
all treatics, agreements and conventions with foreign countrics.”
The conclusion of treaties, therefore, falls within the competence of
the executive authority of the Union under Article 73 of the Con-
stitution. Consequently, the constituent States cannot under any
circumstances enter into treaties with foreign Powers; unless expressly
authorized by the Union Parliament. This is not, however, exactly
the position under other federal constitutions. For instance, in the
United States of America, the Constitution recognizes the right of
the States to conclude treaties with foreign Powers, but this right can
only be exercised with the consent of the Federal Congress. Under
the Swiss Constitution, the Cantons are competent to enter into
reciprocal arrangements with foreign States in relation to matters of
internal administration, but the arrangements which the Cantons
are empowered to accept must not be contrary to the treaties of the
Confederation or the rights of other Cantons or to the provisions
of the Constitution or of lederal laws. A similar provision is to be
found in the Constitution of the West German Republic. Clauses
I and 3 of Article 32 of the Constitution provide that each constituent
unit of the West German Republic has, within the limits of its legisla-
tive competence, the right to conclude agreements with foreign
States which may have political consequences both for itself and the
lederation, but in order to avoid agreements prejudicial to federal in-
Lerests, previous authorization of the Republic is necessary. The
Federal Constitutional Court has, however, made it clear that apart
from this right, the Laender are not competent to participate
in external affairs, nor can they have their own independent foreign
policy. (See BveriG., 1953, I1,, p. 378). It is evident that as regards.
this matter, the constituent States of the Indian Republic have been

reduced to the status of a province of a unitary State: evidence of the

highly centralized character of the Indian Union. Ttshould, however,

be remembered that the position is exactly the same under the Con-

stitutions of Mexico, Brazil, Argentina and Austria, Similarly, the

constituent units of the Dominions of Australia and Canada do not

enjoy any treaty-making power.

An interésting question which arises in this connection is: whether
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the government of a federal State is constitutionally competent to
legislate in respect of matters which [all entirely within the exclusive
sphere of the component States for the purpose of implementing
treatics? The question was pointedly raised in the Dominion of
Canada and has been finally settled by three important decisions of
the Judicial Committee, The principles established by these decigions
are as follows. In the first place, where the Dominion of Canada has
incurred obligations under treaties concluded by the British Com-
monwealth of Nations or the British Empire; the Dominion Parliament
is competent to legislate for the purpose of implementing treaties
even in respect of matters which fall within the exclusive compe-
tence of the Provinces. This is covered by Section 132 of the British
North Ameiica Act. [fn re Control of Amonautics (1932) A.C. 54]
Secondly, where the Dominion has concluded a treaty not as part of
the Commonwealth but separately, the authority of the Dominion
Parliament extends to matters which do not fall either within the
express powersof the Dominions or of the Provinces. Such matters can
be dealt with by the Dominion Parliament under its residuary powers.
[fn re Regulation and Control of Radio Communication, (1932) A.C. 304].
Thirdly, the Dominion Parliament has no authority to legislate for
the purpose of implementing a treaty which refers to a matter falling
exclusively within the legislative powers of the Provinees. The point
was specifically decided by the Judicial Committec in Attorney-General
Jor Canada ». Attorney-General for Ontario & others, (1937) A.C. 326.
Lord Atkin, in delivering the judgement of the Board, observed:
it must be thought that the result of this decision is that Canada is
incompetent to legislate in performance of treaty obligations, In
totality of legislative powers, Dominion and Provincial together,
she is fully equipped. But the legislative powers are distributed and
if, in the exercise of her new functions, derived from her new inter-
national status, Canada incurs obligations, they must so far as
legislation be concerned, when they deal with provincial classes of
subjects, be dealt with by the totality of powers, in other words, by
co-gperation between the Dominion and the Provinces."”” There is
no provision in the Australian Constitution corresponding to Scction
132 of the British North America Act; nor does the Federal Parliament
of Australia enjoy residuary powers under the Constitution. It has,
however, been contended that the Commonwealth Parliament
could legislate for implementing treaty obligations in respect of
matters falling within the exclusive competence of the Australian



320 The Indian Constitution

States. (Wynes, op. cit., p. 201), This argumentis based on the grant
of legislative power in respect of “externalaffuirs™. Itdoes not, how-
ever, appear to be well-founded. The careful specification of powers
conceded to the Commonwealth becomes meaningless if these
powers could be so extended as to intrude upon the constitutional
competence of the States, and this is fully borne out by the judgement
of the Judicial Committee in the Canadian case referred to above.
The point has, however, been settled by the judgement of the High
Court in The King 0. Burgess, 55 C.L.R. 608. In that casc the
question arose with regard to the Air Navigation Act, 1920 cnacted
by the Commonwealth Parliament to give effect to the International
Convention for the Regulation of Acrial Navigation, Section 4 of the
Act authorized the Governor-General, inter alia, to make regulations
for the purpose of carrying out and giving effect to the Convention.
The High Court laid down three propositions. In the first place,
30 much of Section # of the Act as empowered the Governor-General
to make regulations for carrying out and giving effect to the Conven-
tion was a valid exercise of the power conferred by the Constitution
in respect of external affairs. Secondly, the Commonwealth Parlia-
ment has no control over civil aviation and, therefore; so much of
Section 4 as purported to authorize the making of regulations for this
purpose was invalid. Thirdly, some of the regulations were not regu-
lations for earrying out or giving effect to the Convention, and were
therefore, invalid. Tatham, C.J, further clarified the position as
follows: “There are, however, limitations upon the power of the
Commonwealth to make and give cffect to international agreements.
The Executive Government of the Commonwealth and the Parlia-
ment of the Commonwealth are alike bound by the Constitution and
the Constitution cannot be indirectly amended by means of an
international agreement made by the Exccutive Government and
subsequently adopted by Parliament.”

No difficulty arises where the Constitution expressly or by impli-
cation confers power on the federal government to entrench upon the
sphere of competence of the States for implementing an obligation
arising under a treaty, as is the case under the Constitution of the
United States, The Indisn Constitution (ollows the American
pattern and expressly declares that the Union Parliament “has
power (o make any law for the whole or any part of the territory of
India for implementing any treaty, agreement or convention with
any other country or countries or any decision made at any
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imternational conference, association or other body." Itis, therefore,
obvious that by virtue of this provision embodied in Article 253 of
the Constitution the Union Parliament is competent to legislate
in respect of matters falling within the exclusive authority of the
Sttes for the purpose of implementing a treaty or convention.
Exclusive Responsibility of the Union in International Law,
Another logical consequence of the fact that a federal State is an
international unit is thatin the eventof a dispute with a foreign Power
in respect of an injurious act or delinquency on the partof a compo-
nent umnit, it is the federal government alone which is held responsible,
The foreign Power has no authority to seek redress from a constituent
unit; nor can the federal State divest itself of its obligations as a
member of the commumity of nations. There are several cases in
which this point has been made clear. It has been held that it is the
federal government which alone is responsible for the action of the
authorities of a constituent State, even il such action was within
the exclusive constitutional competence of the unit and could not,
therefore, be interfered with by the federal government. The argu-
ment that in such a case the federal government has no authority to
intervene has not been accepted on the ground that according to
international law it is the federation which alone has juridical
personality, and international law does not take cognisance of the
internal arrangements of a State. This was the opinion held by the
arbitrators in the dispute between Columbia and the United States
of America. In that case Columbia, which was then a federal State,
was arraigned for the acts of the constituent unit of Panama. The
arbitrators held that the federal State of Columbia was responsible,
and observed as follows: It may seem at first sight unfair to make the
federal power, and through it the tax-payers of the country respon-
sible; morally and pecuniarily, for events over which they have no
control, and which they probably disapprove of or disavow, but the
injustice disappears when this inconvenience is found to be inscpar-
able from the federal system. 1f a nation deliberately adopts the form
of administering its public affairs, it does so with the full knowledge
of the consequences it entails.”" This position of the law was not al-
ways accepted by the United States of America where cases of this
kind have often arisen in view of the federal character of its consti-
tution. Thus, in 1878 a claim was made against the United States for
indemnity for the killing of a British subject in the State of New
Mexico. 1t was contended on behalf of the British Government that
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as no remedy lay under the Iaw of New Mexico to recover damages
for the unlawlul killing, it was necessary to look to the United
States for compensation. The American Secretary of State contend-
ed on behalf of his Government that “the laws of the various States
and territories of the Union for the punishment of crimes committed
within the several jurisdictions are administered and executed in
these several independent jurisdictions by the respective local
tribunals and officers free from any control or interference of the
Federal Government." On this ground it was argued that the facts
did not constitute a just foundation for a claim against the Govern-
ment of the United States. In the end no compensation was paid by
the United States, and the case may, therefore, be cited as embody-
ing the principle that the plea that a federal government is not com-
petent to interfere under its constitutional law is & bar to any claim
ansing under international law. ( Turnstall’s Case)'. In 1879 the Govern-
ment of the United States adopted a different attitude when they
made a similar claim against the Government of Venezuela, They
contended: **As sovereign States, both the United States and Vene-
zuela havethe undoubted right to be satisfied, each for itself, that no
wrong o its citizens by the other passes unredressed and neither
Sovercign can rightly be expected to recognise validity as attaching
1o the municipal enactments of the one which may assume to bar the
exercise of the rights given by international law to the other.” Ulti-
mately the Government of Venezuela offered to pay compensation,
and this offer was accepted by the United States. The principle was
finally settled so far as the United States was concerned in 1891 when
a claim was made by the Italian Government against the United
States on behall of a number of Italian subjects who were lynched at
New Orleans in the State of Louisiana., The Government of the
United States accepted their responsibility and due compensation
was paid by them to the Ttalian Government. This view of the law
was also accepted by the Government of the United States when a
claim was made by the British Government in 1895 on behall of a
British subject who was shot and wounded by a body of armed men
without provocation or warning." The principle is now well establish-
ed that “a federal State represents internationally the States of which
it is constituted and it cannot, therefore, deny its responsibility in
respect of acts committed within the territory of these States on the

¥ Moore, Digest of International Law Vol. VL., pp, 662-661.
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ground that its constitution does not conler on it any power of con-
trol over the constituent States and, therefore, it cannot compel them
to discharge their obligations.”" It is, therefore, clear that whatever
be the provisions of the Indian Constitution in regard to the distribu-
tion of power between the Union Government and the States, it is
the Union which will be held responsible in all cases of injurious acts
or international delinquencies on the part of a constituent unit. It
would, however, appear that this responsibility does not extend to
contractual obligations. It has been held that a federal government
is responsible for the contractual obligations of its member States
only in exceptional circumstances. “'In the cases in which a federal
government has been held liable upon the contracts of a State, there
has been (1) animmediate connection of the federal government with
the contract as a participant therein, or (2) an assumption thereof
or of liability therefor, or (3) a connection therewith as beneficiary,
whether in the inception or as a beneficiary of the performance, in
whaole or in part, or (4) some direct federal interest therein,™”
Constitutional Directives on Internmational Pelicy. The
Indian Constitation contains not only an elaborate bill of rights but
also a statement of some of the basic principles of governance; and
these the Constitution describes as “directive principles of State
policy”. Although the wording of these Articles is in an imperative
and mandatory form, the Constitution makes it clear that they are
not enforceable at law; indeed some of them are of such a character
that they could not be legally enforced at all. On the other hand,
it is abundantly clear that the Government of the Republic is poli-
tically responsible for carrying out these principles into practice.
These provisions deal not only with questions of internal policy but
also lay down the principles which should govern the foreign policy
of the Republic. Article 51 of the Constitution; which is a verbatim
reproduction of the Havana Declaration of 1939, deals wath (&) the
objectives of international policy, (§) the conduct of international
relations, and (¢) the settlement of international disputes. As regards
the objectives, the Article prescribes that the Republic “shall endea-
vour to promote international peace and sccurity” and “to maintain
just and honourable relations between nations'. As regards the
conduct of external relations, the Article lays down that in its deal-
ings with other Powers the Republic shall endeavour to “foster

1 Fauchille, ap. cit., Section 294.
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respect for international law and treaty obligations.” This is the
only express recognition of international law by the Constitution.
The question, therefore, arises: what is the precise relation between
the internal law of the Republic and international law? Two
different systems have been adopted in the various existing consti-
tutions. The first is the system of the primacy of international law.
For instance, the French Constitution of 1947 laid down that “the
Republic of France, faithful to its teaditions, shall conform to the
rules of public international law.” The Italian Constitution of 1948
also declares that *“the Italian legal order shall conform to the gene-
rally recognised rules of international law.” Itis, therefore, evident
that under both these constitutions the rules of internal law are sub-
ject to the principles of international law: in other words, a rule of
internal law is invalid if it is in conflict with a rule of international
law. The second is the system of the primacy of internal law. Under
this system, the generally accepted rules of international law are
deemed to be part of the law of the land, but in a conflict between
rules of internal law and those of international law, the farmer must
prevail, although the courts interpreting a municipal law will always
seek to adopt such construction as will not bring it into conflict with
international law.! The rule of the common law is that “legislation
of the Imperial Parliament, even in contravention of generally
acknowledged principles of international law, is binding upon and
must be enforced by the Courts.” [Croft v. Dunphy, (1933) A.C. 156].
There is no specific provision in the Indian Constitution dealing with
this matter, and it may, therefore, be legitimately contended that
the rule of the common law will apply in accordance with the general
rule that the principles of the common law form part of the
corpus juris of India in the abscnce of express statutory provisions to
the contrary. As regards the question of settlement of international
disputes, Article 41 specifically provides that the Republic shall
endeavour to encourage the settlement of international disputes by
arbitration. The term “arbitration™ in this case must be interpreted
to mean not only arbitration but other methods of peaceful scttle-
ment such as good offices and mediation. It mustalso be understood
that this provision does not exclude the right of the Republic as an
international person to resort to war as a means of enforcing its claims.

t West Rand Centrad Gild Mining Co. v. R., L.R. (1003) 3 K.5. 591
Boe also Pitt Cobbets, meﬂximi_tm*m.. 1, p. 15 et o,
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The Indian Republic and Commonwealth, The British Com-
monwealth of Nations comprises today two different categories of
members. The original members of the Commonwealth, Australia,
Canada, New Zealand and South Africa, belong to the first categary.
They have now been joined by the new Dominions of Ceylon and
Ghana.' The second group consists of the new States of India and
Pakistan. Although as members of the Commonwealth the States
belonging to the two categories arc equal in status, their constitutional
position is not exactly similar. The political position of the first
category of members vis-a-vis the United Kingdom was scttled by
the Balfour Declaration of 1926 which stated that “they are auto-
nomous communities within the British Empire, equal in status, inno
way subordinate one to another in any aspect of their domestic or
external affairs, although united by a common allegiance to the
Crown and freely associated as membersof the British Commonwealth
of Nations”" This declaration did not, however, change the legal
position of the Dominions. It was to remove the legal incqualities
which continued to exist that the Statute of Westminster was enacted
in 1931, The preamble to the Statute expressly stated that the law
was being enacted for ratifying, confirming and establishing some
of the declarations and resolutions of the Imperial Conferences, The
Statule was, therefore, giving legal expression to the new concept of
Dominion which had been embodied in the Balfour Declaration.
The changes which were thus introduced in regard to the position
of the Dominions marked the final stage in their evalution from the
status of Colonies to that of sovercign States. In the first place, the
Statute provided that no law and no provision of any law made after
the commencement of the Statute by the Parliament of a Dominion
shall be void or inoperative on the ground that it is repugnant to
the law of England or to the provision of any existing or future Act
of the Parliament of the United Kingdom. It:also authorized the
Parliament of a Dominion to repeal or amend any such Act in so
far as itis part of the law of the Dominion. The legislative authority
of the Parliament of a Dominion was also enlarged to include the
power to make laws having extra-territorial operation. Secondly,
the Statute abridged the authority of the Parliament of the United

Kingdom to enact laws for a Dominion. Section 4 of the Statute

¥ The Damintan of Ghans will shortly become a republic and thea belong to thesecond
groap of members of the Commonwealibu
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expressly provided that no Act of the Parliament of the United King-
dom shall extend or be deemed to extend to 2 Dominion as part of
the lasy of that Dominion, unless it is expressly declared in that Act
that the Dominion had requested, and consented to, the enactment.
The precise effect of the Statute on the authority of the Dominion
Legislatures has been the subject of a great deal of argument. On the
one hand, it has been contended that the prima facie meaning of
Scction 4 of the Statute is that in future a statute of the Parliament
of the United Kingdom is to have no validity in & Dominion unless it
containg a declaration that the Dominion concerned has agreed to
its enactment. Tt has also been asserted that the Statute frees a Domi-
nion Parliament from the control of Imperial Acts already in force
and also enables it to nullify any future Act that the Imperial Parlia-
ment may attempt to apply to a Dominion. It has further been urged
that Scction 4 of the Statute shows an intention on the part of the
Imperial Parliament to limit for the future its legal power to legis-
late for a Dominion. This view, it has been pointed out, is supported
by the preamble to the Statute.' This interpretation of the Statute has
also been adopted by the Supreme Court of South Africa in Nidlwana
v: Hofmayer (1937) A.D. 229. In that case the question was whether
an Act dealing with the voting rights of the Africans which was passed
at a joint sitting of both Houses of the South African Parliament was
ultra vires in so far as it did not fall within the class of enactments
for which, under the South African Constitution Act, this procedure
wis appropriate. It was argued in that case that the Statute of
Westminster by removing the fetters upon the powers of the Union
Parliument did not confer sovercignty and that the power conforred
rested upon a statute of the Parliament of the United Kingdom and
could, therelore, be withdrawn by a similar statute. Tha Supreme
Court of South Africa, however, held otherwise. The Court said:
“We cannot take this argument seriously. Freedom once conferred
cannot be revoked.” The same view was taken by Danckwerts, J.
in In re Brassey's Settlement : Barclay's Bank Lid. v. Brassey, (1955) |
W.L.R, 192. Dealing with the question of the status of Canada, the
learned Judge observed: “It seems to me, they are equal sovercign
States and not dependencies and, of course, not subordinate to the
Parliament of the United Kingdom. The Statute of Westminster was
giving effect to that conception and I have to give effect to it also,”

* Harrbion, 17 Asstralis Law Furnal, pp, 282 and 341,
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On the other hand, the strict view of English law was thus set forth
by Lord Sankeyin British Coal Corporation v. TheKing, (1935) A.C.500:
“It is doubtless true that the power of the Imperial Parliament to
pass on its own initiative any legislation that it thought fit extending
to Canada remains in theory unimpaired: indeed, the Imperial
Parliament could, as a matter of abstract law, repeal or disregard
Section 4 of the Statute.” Moreover, it is necessary to point out that
Section 4 of the Statute of Westminster did not terminate the autho-
rity of the Parliament of the United Kingdom to legislate for a Domi-
nion. On the contrary, it expressly preserves the right to do so with
the consent of a Dominion. It is, therefore, evident that the con-
stitutional relations between the Parliament of the United Kingdom
and the Dominions continue to subsist, This was acknowledged by
the High Court of Australia in The King v. Sharkey, 23 A.L.J. 435. In
that case the validity of Section 24A of the Crimes Act, 1914-46, was
challenged on the ground that it was ultra gires the Constitution of the
Commonwealth. While rejecting the plea, Latham, C. J. observed
as follows: “The Government and the Constitution of the United
Kingdom and the Houses of Parliament of the United Kingdom were
also part of the legal and political constitution of the Commonwealth
(of Australia) and the preservation of their integrity and authority
was part of the protection and maintenance of the Commonwealth
itself,” Dixon, J. thus stated the position: “The constitutional
relations of Australia as part of the British Commonwealth with the
established Government of the United Kingdom were such that it

“might be considercd that a law to safeguard the Constitution and
Parliament of the United Kingdom from disaffection was a law
upon 4 matter incidental to the protection and maintenance of the
Australian Federal polity itsclf.”

It should, however, be remembered that apart from the constitu-
tional nexus between these members of the Commonwealth and the
United Kingdom, there is-a field of refations between them which
must pecessarily be governed by rules of international law. The
Dominions are today sovercign States in their own right and as such
are members of the United Nations Organization. It follows, there-
fare, as a necessary corollary that their relations with each other and
with the United Kingdom must to a large extent be governed by the
principles of international law. Continental jurists have, therefore,
argued that the British Commonwealth of Nations must be classed asa
“personal union”. This interpretation is not, however, correct. In
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a “'porsonal union™, as it is known to international law, there does
not exist any constitutional nexus between the members of such a
union, apart from the fact thar they have a common sOvVereign.
Others have described the Britisth Commonwealth of Nations, as it
stood before 1949, as a form of confederation. This description is
equally inappropriate. In a confederation, strictly so-called, there
must be 4 common legislature or a common organ competent Lo for-
mulate legislative policies which are binding on the members of the
confederation. The British Commonwealth of Nations does not, how-
ever, possess any such common organ, for the Parlisment of the United
Kingdomisnot a common legislatare of the Commonwealth, although
it may claim to exercise, at least in theory, an over-all authority; nor
is there to be found any detailed constitutional organization which
is usually associated with a confederation.

The following conclusions may now be drawn regarding. the con-
stitutional position of the first category of members of the Common-
wealth. In the first place, in theory, if not in actual practice, every
such member is within the legislative authority of the Imperial Par-
liament, although no law of the British Parliament can at present
extend to any such member as part of the law of that Dominion
except at the request and with the consent of that Dominion. This
position has not, however, remained static and changes have been
brought about by statutory enactments. For instance, in South
Alfrica the Status of the Union Act, 1934, has terminated the legislative
authority of the British Parliament and specifically prescribed “that
the Parliament of the Union shall be the sovereign legislative power
in and over the Union: and that a law of the British Parliament shall
not be applicable in the Union unless extended thereto by an Act
of the Parliament of the Union.” This provision is, however, at
variance with Section 4 of the Statute of Westminster and its validity
from the pointof view of the Commonwealth Constitutional Law may
well be doubted. Secondly, every Dominion is in theory a dominion
of the Crown, and the executive authority is still expressly vested in
the Crown to be exercised by it or its representative. Here again the
position lias been modified by a statute of the South Alfrican Parlia-
ment. The Status of the Union Act, 1934, has not affected the pro-
vision of the Constitution Act that the executive government of the
Union is vested in the Crown, but has expressly laid down that the
Crown must act on the advice of its South Alfrican Ministers, Tt has
also deleted the provision of the South Africa Act, 1909, regarding
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the reservation of Bills for the assent of the Crown. Thirdly, the
Dominions as parts of Her Majesty's realm, owe allegiance to the
Crown, and their citizens are as such British subjects and also owe
allegiance to the Crown.

The position of the second group of members, to which India and
Pakistan belong, is entirely different. For them the Commonwealth
is no longer a constitutional organization but an international asso-
ciation, because there is no constitutional nexus between them and
the Crown of England; nor is there any constitutional link between
them and the members of the first category. They do not owe alle-
giance to the Crown and, as the Declaration of 1949 makes it clear,
their membership of the Commonwealth is based upon “free associa-
tion”* and not upon allegiance to the Crown, although they accept
the Crown as the Head of the Commonwealth, The resultis that the
territaries of these members of the Commonwealth do not form part
of Her Majesty’s dominions and the Parliament of the United King-
dom has neither in theory nor in fact any legislative anthority aver
them. Speaking of India, Sir Ivor Jennings has argued that “it is,
however, equally plain that the territories which were formerly parts
of British India remain ‘Dominions of the Crown’ though this appears
to have no consequences whatever in thelaw of India.” Ttis difficult
to accept this proposition. Under the Indian Independence Act,
1947, the Parliament of the United Kingdom has clearly and specifi-
cally renounced all rights in and over the two States of Pakistan and
India. As we have already seen, the Indian Independence Act did,
however, continue the constitutional link between the Government
of India and the Crown but this constitutional nexus has also dis-
appeared under the Indian Constitution. The true position, therefore,
would appear to be that as there is no constitutional relationship bet-
ween the Republicof India and the Crown, Indiahasceased to be part
of Her Majesty’s dominions. Sir Ivor bases his argument on the fact
that Article 395 of the Indian Constitution has expressly retained the
Abolition of Privy Council Jurisdiction Act, 1949, as valid and sub-
sisting and contends that this provision shows that but for that Act,
the Privy Council would be at liberty to grant leave to appeal from
any court in India or possibly British India, It is submitted that
this interpretation is erroncous. It completely ignores the very
important fact that the Act not only abolished the jurisdiction of the

t Compjtutrinal Lies of the Commonuealth, Oxdond, 19532, p. 148,
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Privy Council with effect from the 10th October, 1949 but also conti-
nued the jurisdiction in certain pending cases. Section 4 of the Act
expressly provided that the abolition of the jurisdiction of the Privy
Council under Section 2 shall not affect the jurisdiction of His Majesty
in Council to dispose of (a) any Indian appeal or petition which has
not been determined by an Order in Council; or (4) any Indian
appeal or petition on which the Judicial Committee has, after hearing
the parties, reserved judgement or order; or (¢) any Indian appeal
which has been entered before the 10th October, 1949 in the list of
business of the Judicial Committee for the Michaclmas sittings of
1949 and which has not been directed to be removed therefrom by or
under the authority of the Judicial Committee; or (d) any Indian
petition which has been lodged before the 10th October, 1949 in
the registry of the Privy Council. 1t is, therefore, clear that if the
Act had been repealed by the Constitution, it would have affecred
the jurisdiction of the Privy Council in respect of these pending
cases, This is the main reason why Article 395 of the Constitution
did not repeal the Abolition of Privy Council Jurisdiction Act, 1949,
Moreover, Section 8 of the Act provides that “any order of His
Majesty in Council made on an Indian appeal or petition, whetlier
before, on or after the appointed day, shall for all purposes have
effect, not only as an order of His Majesty in Couneil, but also as if it
ywere an order or decree made by the Federal Court in the exercise of
the jurisdiction conferred by this Act.” Inother words, by preserving
this provision of the Act, Article 395 continues the binding force of the
Jjudgements of the Privy Council delivered before the commencement
of the Constitution in so far as the High Courts and subordinate
courts in India are concerned. The position would have been differ-
ent if the entire Act had been repealed by the Constitution. It is,

therefore, evident that it is not correct to argue that India continues

to be part of Her Majesty’s dominions merely because the statute

abolishing appeals to the Privy Council has not been repealed by the

Indian Constitution. Nor can it be asserted that if the statutory pro-

yvisions had not been continued, the Privy Council would have the

rightto hearand decide appeals fromany court in Indin. It should also

be pointed out that if Indiahad confinued to be partof Her Majesty's

dominions it would not have been necessary for the British Parlisment

to enact the India (Consequential Provision) Act, 1949 o provide

that notwithstanding the republican constitution of India, any exist-

ing law of the United Kingdom shall have the same operation in the
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United Kingdom in relation to India as it would have if India had
not adopted the republican form of government. It is because of
this statutory provision thatthe High Court of England has hield that
the Fugitive Offenders Act, 1881, which iz applicable only to Her
Majesty’s dominions, is also applicable to India notwithstanding the
fact that she has terminated her constitutional relationship with the
Crown. [In re Government of India and Mubarik Ali, (1952) 1 Al E.R.
1060].

Another direct consequence of the termination of the constitutional
relationship between India and the Crown is that the citizens of India
do not owe allegiance to the British Crown and are not British sub-
jects. But the India ( Consequential Provision) Act. 1949 has preserv-
ed the status and rights which the citizens of India enjoyed in the
United Kingdom before she adopted the republican form of govern-
ment. As we have already seen, under this enactment, the existing
laws of the United Kingdom continue toapplyin the United Kingdom
to citizens of India despite the change in the form of government.
Therefore, Indian citizens, although not British subjects, remain
Commonwealth citizens and are in the same position as citizens of
Australia or Canada when in the United Kingdom. They have the
same right to enter and leave the United Kingdom as the citizens.
of the Dominions and are free from the restrictions applicable to the
citizens of foreign States.

On the other hand, the Republic of India has expressly recognized
the special relationship which exists between it and other members of
the Commonwcaith, Proviso to Clause (3) of Article 367 authorizes
the President of the Republic to declare, subject to the provisions of
any law made by the Union Parliament, any State not to be a foreign
State for such purposes as may be specified in the order of the Presi-
deat. Under Article 392, this power was exercisable by the Governor-
General before the commencement of the Constitution. Accordingly,
the Constitution (Declaration as to Foreign States) Order, 1950 was
promulgated by the Governor-General declaring that “subject to the
provisions of any law made by Parliament, every country within the
Commonwealth is hereby declared not to be a foreign State for the
purposes of this Constitution.”” Thus, in recognition of the ties of
the Commonwealth relations, a distinction has been drawn in law
between the member States of the Commeonwealth and other foreign
States. 1t should, however, be noted that the distinetion established
by this Order is not for all purposes but only for *“purposes of this
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Constitution”. Dealing with the question of the wvalidity of
Section 3, Preventive Detention Act, 1950, the Supreme Court has
thus stated the position in Jagar Nuth Sathu o. Union of India, A.LR.
(1960) S.C. 623: “Article 367 (3) itscll states that for the purposes
of the Indian Constitution 'Foreign State’ means any State other than
India but the President, and before the commencement of the Con-
stitution the Governor-General of Indiz under Article 392 (3), may
by order declare any State not to be a Foreign State for such purposes
as may be specified in the Order. In the Order the Governor-General
declared that every country within the Commonwealth wis not a
Foreign State for the purposes of the Constitution, In the Constitu-
tionof India there are various Articles in which the expression *Foreign
State’ appears, e.g., Art. 18 (2), (3), (4), Art. 19 (2), Art. 102 (1) (d)
and Art. 191 (1) (d), It is clear, therefore, that under the Order
for the purposes of these Articles or any other Article where the
expression ‘Foreign State’ appears, that expression would not cover
a country within the Commonwealth unless Parliament enacted
otherwise. The Order cannot be brought into aid for the purposes of
construing the expression ‘foreign affairs’ appearing in Item 9 of List [
of the Seventh Schedule and the expression “foreign affairs’ in Section
3 of the Act. These expressions must be construed in the ordinary
way giving the words the ordinary meaning. We have no doubt that
Pakistan is a foreign power,” The differentiation has, however, been
observed in other statutory enactments. For instance, Section 11 of
the Indian Citizenship Act, 1955 expressly provides that “every
persan who is a citizen of 2 Commonwealth country specified in the
First Schedule shall, by virtue of that citizenship, have the status of 2
Commonwealth citizen in India.” Secction 12 authorizes the Union
Government to “‘make provisions on a basis of reciprocity for the
conferment of all or any of the rights of a citizen of India on the
citizens: of any country specified in the First Schedule.” The Act
also enables a Commonwealth citizen to become a citizen of Tndia by
registration, whereas the citizens of other foreign States can acquire
Indian citizenship only by naturalization.

Finally, although the Indian Constitution has severed all bonds of
constitutional relationship which existed between Tndia and Her
Majesty’s dominions, there still exists the bond of the common law
which forms an integral part of the corpus juris of India. Article 225
of the Constitution expressly provides that the law administered in
any existing High Court shall be the same as immediately before the
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commencement of the Canstitution. Hence it has been held that a
decision of the Privy Council is binding upon the High Courts until
the Supreme Court rules to the contrary. [Radharani o. Sizar, (1952)
(.W.N. 127]. Morcover, as we have already seen, under Section 8 of
the Abolition of Privy Council Jurisdiction Act, 1949, the judgements
of the Privy Council delivered belore the commencement of the
Constitution are binding on the High Courts and subordinate courts
in India. Itis true thar a Division Bench of the Calcutta High Court
has held that under this provision it is only the “order™ of Her
Mzjesty in Council which is binding on the courts in India and not
the reagons given in the judgement. [Corporation of Caleutta v. Director
of Rationing, A.L.R. (1955) Cal, 282]. This decision, however, ignores
the effect of Article 225 of the Constitution. 1t is true that neither
Artiele 295 nor Section 8 of the Abolition of Privy Council Jurisdiction
Act, 1949, is binding on the Supreme Court of India. Nevertheless,
it is evident that the decision of English courts on questions of the
common law must receive paramount consideration even in the
judgements of the Supreme Court.

2z






APPENDIX I

Indian Independence Act, 1947

An Acr to make provision for the setting up in Indiz of two independene
Domunions, to mﬂu’mm other provisions for certain provisions of the
Government of India Act, 1935, which apply outside those Dominions,
and to provide for other marters consequential on or connected with the
setting up of those Dominions,

Be it enacted by the King's most Excellent Majesty, by and with the
advice and consent of the Lords Spiritual and Temporal, and Commans,
in this present Parlisment assembled, and by the authority of the same,
as follows:

1. (1) As from the fifteenth of Angust, nincteen hundred and forey-
seven, two independent Dominions shall be sex up in India, to be known
respectively as Indias and Pakistan,

(2) The said Dominions are hereafter in this Act referred 0 as “the
new Dominions,” and the siid fiftcenth day of Auguse i hereafter i this
Act referred to as the appointed day™.

2. (1) Subject to the provisions of subsections (3) and (4) of this section,
the territorics of India shall be the territories under the sovercignry of
His Mnjmty which, immediately before the appointed day, were included
in Brinsh India excepr the rermtonies which, onder subsection (3) of this
section, wre to be torritories of Pakistan,

(2) Subject to the provisions of subsections (3) and (4] of this section,
the territorics of Pakistan shall be

(1) the territories which, on the appointed day, are included in the
Provinces of East Bengal and West Punjab, as constituted under
the two following sections;

(b) the territories which, at the date of the passing of this Act, are
inclinded in the Province of Sind and the Chief Commissioner’s
Province of Britsh Baluchistan; and

(e} if, whether before or after the passing of this Act but before the
appointed day, the Governor-General decares that the majority
a%p:l!':mvdid votes cast in the referendum which, at the date of
the passing of this Act, 15 bemg or has recently been held i thac
behalf ungcl‘ his authority in the Notth-West Frontier Province
are in favour of representatives of that province taking parein
the Constitvent Assembly of Pakistan, the territories which, at the
date of the passing of this Act, are included in that Provinee,
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(3) Nothing in this section shall it arca being at any time
Eﬁlufjnd in or cicludcd from cither of the Nr?:r Dominions, so, however,
t
(4) wo area not forming pare of the territories in subsection
(1) or, as the case- may be, subscction (3), of this seeton shall be
included in either Dominion without the consent of that Dam-
infon; and
(k) no area which forms pare of the rerritories specified i the ssid
subsection (1) or, as the case may be, the said subsection (3), or
which has after the appointed day been included in either Dominion,
shall be excluded from that Dominion without the consent of
that Dominion.

(4) Withoue prejudice to the generality of the provisions of subsection
(3) of this section, nothing in thissection shall be conseraed as preventing
the accession of Indian States 1o cither of the new Dominmoms.

3. (1) As from the appointed day
Bongal  (4) the Province of Bengdl, as constimted under the Govern-
and ment of India Act, 1933, shall cease to exist: and _
Assam (1) there shall be constivuted in lic thereof two new Provinces,
to be known respectively as Esst Bengal and Wese Bengal.

() If, whether before or after the passing of this Act, but before the
appointed day, the Governor-General declares that the majority of the
\r:m votes cast in the refeeendum which, ze the date of the passing of this
Act, is bemg or has recently been held in thar behalf under his 07t
in the District of Sylhet are in favour of thae Districe formin part of the
new Pravinee of Exst Bengal, then, a5 from that day, 2 part ufg the Province
of Assam shall, in accordance with the provisions of subsection (3) of this
section, form pare of the new Provinee of East Bengal.

(3) The boundaries of the iew Provinees aforesaid and. in the event
mentioned in subsection (2) of this seetion, the boundaries after the appointed
day of the Province of Assam, shall be such a¢ may be determined, whether
b‘}un: o after the appointed day, by the sward of 1 boundary commission
appointed or to be appointed by the Governor-Genera] in that behalf,
but until the boundancs are so determined—

(4) the Bengal Districts specified in the First Schedule to this Act,
together with, in the event mentioned in subsection (2) of this
scction, the Asamn District of Sylhet, shall be treated a4 the
territories which are to be comprised in the new Provmes of
East Bengal; _

(W) the remamder of the territories compreised at the date of the passing
of this Act in the Provinee of Bengal shall be treited as the terri-

tories which are to be comprised in the new Pravince of West
Bengal: and '
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(c) in the event mentioned in subsection (2) of this section, the Districe

of Sylhet shall be excluded from the Provitce of Asam.

(4) In this section, the expression “award” means, in relation w4
boutidary commission, the decisions of the chaimuan of that commission
mnnhginhi: reportto the Governar-General at the conclusion of the
commissian's tngs.

4- (1) As from the appointed day
The () the Province of the Punjab as constittited under the Govern-

ment of India Act, 1935, shall ecase o existiand

(#) there shall be constituted two new Provinces, w be known res-

ively as West Punjab and East Punjab.
(2) The boundaries of the siid new Provinces shall be such as may be
&e;:mhw:l.whuiwtbtfammnﬁﬂ the appointed da ,b:y&:i:c:rmrdof
a boundary commussion appointed or to be appointe Govenor-
General i that belalf, hung:ti.l the bmmdant:st 0 determined—
(9) the Districts specified in the Second Schedule to this Act shall be
treated as the territories to be comprised in the new Provinee of
West Punjab; and

(#) the remainder of the territories comprised at the date of the passing
of this Actin the Province of the Punjab shall be treated as the
territories which are to be comprised in the new Province of East
Punjab.

(3) In this section, the expression "award,” means, in relation to a
boundary commission, the deasions of the chainuan of that commission
contained in his report to the Governar-General at the conclusion of the

ki _

5. For each of the new Dominmons, there shall be a Governor-General
The who shall be apﬁiumd by His Majesty and shall represent
Governor- His Majesty for the purposes of the government of the
e he

new  Provided that, and until provision © the contrary is
mmﬂﬂ:b‘y 2 law of the Legislature of either of Lhi:rrﬁirm
Doiminions, the same person may be Governor-General of both the new
Domimions,

6..(1) The Legislature of each of the new Dominions shall have

full power to make Liws for diat Daminion, including Laws
for the new having extra-territorial operation.
Dominions (2) No law and no provision of any law muade by the

i ¢ of cither of the new Dominions shall be void or moperative on
the ds chat it is repugnant to the law of England, or to the provisions
of this or any existing or futire Act of Parlisment of the United
Kingdom, or to any order, rule or regulation made imder any sach Act,
and the powers of the Legislature of each Dominion iuclude the power o
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m:pml or amend any such Act, order, rule or regulation in so fara it is pare
the Luw of the Dominion.

(3) The Governor-General of cach of the new Dommnions shall have full
powet to assent in His Majesty's name to any law of the Legislature of thar
Dominion and mdiuch of any Act as :_t'l-ﬂﬂ to thcdkalh-?-mu:ufhws

His Mujesty or the reservation of laws for the signification of His Majesty's
ELsm thereon or the suspension of the operation of laws unul I:ﬁeu(gm—

cation of His' Majesty's pleasure thereon shall not apply o laws of the
Legislature of cither of the new Dominions.

(4) No Accof Parliament of the United Kirgdom passed on ar afeer che
appomted day shall extend, or be deemed to extend, to either of the new
Dominions as pare of the law of that Dominion wnless it is extended chereto
by 4 law of the Legislature of the Dominion. _

(5) No Order in Council made an or after the appointed day undec any
Act passed befare the appointed day, and no order, rule or other instrument
made on or after the appointed day under amy such Act by amy United
Kingdom Mintster uro*ﬂ? authority, shall extend, or be deemed extend,
to cither of the new Dominions as part of the law of that Dominion,

(6) The power referred to in subsection (1) of this section extends to the
muaking of laws limiting for the futore the powers of the Legislature of the
Dominion.

7- (1) As from the appointed day
Consequences  (¢) His Majesty’s Government in the United Kmgdom
of the setting have no respansibility a5 respects the EUvernment
up of the new of any of the territories which, immediately before tha
Detanset day, were included in British Tndia,

(8) the suzcrainty of His Majesty over the Indian States lapses, and with
it, all treatics and agreements in force at the date of the passi
of this Act between His Majesty and the mlers of Indian States,
all functions exercisable by His Majesty at that date with res
to Indian States, all obligations of His Majesty existing at ﬂﬂtsz
towards Indian States or the rulers therenf, and all powers, rights,
authority or jurisdiction exercisable by His Majesty at that date in
or in relation to Indian States by treaty, grant, usage, sufferance or

s amd

(c). there lapse also any treaties or agreements in force at the date of
the passing of this Act berween Fis Majesty and any persons
having authority in the tribal arcas, any obligations of His

Majesty existing ar that dage to any such persons or with
respect to the tribal areas, and all powers, rights, authority or
Junsdiction exercisable at that date by His Majesty in or rela-

ﬂmmﬂ:cutb:llnrm i - t, :
b s @ﬂwmuﬂg:m&nm«
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Provided that, notwithstanding anything in paragraph (b) or para raph
(c) of this subsection, effect shall, a5 nearly as may I:Ej:fanmuw o bcsgiwn
to the provisions of any such sgeecmeit i is therem. referred to which
relate to customs, transit and communications; posts and telegraphs, of
wther like matters, unti the provisions in question are denounced by the
Ruler of the Indian State or person having authotity in the tribal
areas ot the one hand, or by E Dominion or Province or other part
thereof coneerned on the other hand, or are supesseded by subsequent
agreements.

() Theassentof the Parliament of the Unitod Kingdom is Iu:reh?- given
to the onussion from the Royal Styke and Titles of the words ‘Indue
LTFHME:; E::lt the wur&st_"Em rlnf Indis” and to the issue by 5};}

jesty purpose of His Royal Proclamation pinder the Great
of the Realm, '
T‘- (1) In thch case of each I_nt' the new D“m the powers a?

the Leghlature of the Dominion or the purpose o

rm, making smv.is.iml as to the constitution of the. Duxﬁnli’:u. be
m-:::m sxercisable in the first instance by the Constituent Assembly
of the new Of that Dominian, and references m this Act to the Legisla-
Domiulons  tire of the Dominion shall be construed accordingly.

(2) Except in so far as other provision is made by orm accordance with
a law made by the Constituent Asseinbly of the Dominion under subsecton
(1) of this section, each of the new Dominions and all Provinces and other
parts thereof shall be governed as nearly as may be.in accoridance with the
Government of India Act, 1935; and the provisions of that Act, and of the
Dl'?‘.'l‘! i Cnumid. nﬁ“mhmd other instruments made :hn'cﬁ:;d:r, dufll
so far as applicable, and subject to any express provisions of this Act, an
with such omissions, udﬁhil::s. adaptations a:ﬁl modifications as may be
specified in orders of the Governor-General under the next su Ing
section, have effect accordingly:

Provided that

(4) the said provisions shall apply separately in celation to cach of the
new Dominions and nothing in this subsection shall be construed
as continming on or after the appointed day any Central Govern-
ment or Legislature commuon to both the new Dominions:

(B) nothing in this subscction shall be construed as continuing in force
on ot alter the ap day any form of control by His Majesty’s
Government in the United Kingdom over the affairs of the new
Domisions or of any Province or other part thereaf:

(@ %o much of the said provisions as requires the Governor-General
of any Governor to act in his discredon ot exercise his individual
judgment as respects any mutter shall cease to have effect as from
the appomted day;
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(d) a8 From the appointed day, ne Provindal Bill shall be reserved
under the Government of India Act, 1935, for the signification of
His Majesty’s pleasure, and no Provincial Ace shall be disallowed
by His Majesty thereunder: and e

1o th:pwmnfﬂwl‘c&:mlf-agﬂam' re or Indian Legislature un
that Act, a¢ in force m relstion to cach Dominion, shall, in e
first instance, be exercisable by the Constituent Assembly of the

under subsection (1) of this section.

E} Auny provision of the Government of Indis Act, 1035, which, as
applied o cither of the new Dominions by subscction (3) of this section
xnsllmnn!mﬂicmiu rcﬁ:rrndm.ﬂpmm:nhnﬁrih:pnwufﬂwhgﬁ-
lature of thar Dominion shall, unless and until other provision is made by or

- C

like effect 35 a law of the Legi ture of the Dominion limiting for the futire
the powers of that Legislature, '

9. (1) The Governor-Genersl shall by order make such provision
Orders for 45 3ppears to him to be necessary or expedicnt
m E:f',. {w) g::;::nt:l:ng:ug the provisions of this Act into efective

(b) for dividing betwieen the new Dominions, and between the new
Provinces to be constituted under this Act, the powers; 3
pro . dutics and liabilitis of the Governor-General in
Coundi of, as the case may be, of the relevant  Provinees
which, undu-tbixhx.t.mmm.ﬂ:wcxiu:

(6) for making omissions from, additions to, and adapogons and
miodifications of, the Government of India Act, 1935, and the
orders in Counteil, rules and other mstriments made thereander,
in their application to the separate new Dominfons;

(@) Ffor removing difficultics arising in connection with the transition
to the provisions of this Act:

() for authorising th:'ﬂrrymm;‘:e:n ll?cr the l:ru!.mm of the Governor-

(f) for enabling 2 1ts to be entered into, and d
s:y behalf of either of the ew Do:uini:-ll;sub:mrcutﬁth:r .ﬁhﬁ

(g) for suthorising the contuued earrying on for the time being on
behalf of the new Dominions, or on behu]fuf:uy mwmzf
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the said new Pravinces, of services and activities previowsly carried
mmb&ﬂfn{ﬁﬁ:&hlndhmawhukmmb:moh!uﬁﬁm

W Pﬁznvhmquhwhk!&uﬂim new Provinees zsrucm;
i moneEry sysem any matter inin
o S Roscrec Bank of India: wd Y th s
i) sofar asien or expedient in connection with any
of the mntns;!::n?'nrmﬂ. ?nr. varying the constitution, powers
or jurisdiction of any legislature, court or other authority in the
new Dominions creating new legislatores, courts or other
authorities therein,

{2) The powers conferred by this section on the Governor-General
shall, in relation to their respective Provinees, be exercisable also by the
Governors of the Provincss which, under this Act, are to emawe o exist;
and those powers shall, for the purposes of the Government of India Act,
1933, be deemed to be mutters as respects which the Governors arc, under
that Act, to éxercise their individual judgement.

(3) This section shall be deemed to have had effect asfrom the third day
of June, nineteen hundsed and forty-seven, and any order of the Governor-
General or any Governor made on or after that date as to any mstter shall
have effect accordingly, and any order made under this section may be
!dtt:lﬂc ;n a3 to be retrospective to any date not carhier than the said third

ay of June:

va{&c& that no person:shall be deemed to be guilty of an offence by
reason of so much of any such order as makes any provision thereof retros-
pestive to any date before the making thereof.

(4} Any order made under this section, whether before or after the
appointed day, shall have effect

'Eﬂ} up to the appointed day, in British India;

b on and afecr the appointed day, in the nesy Daminion or Domi-
nions concerned; and

() outide Britsh India, or, a5 the case may be, oumside the new

Domimion or Dominions concemed, to such exwent, whether
before, on or after the appointed day, as a law of the Legislature
of the Dominiom or Dominions cobcerned would have on or
after the appointed day,
but shall, in the cise of each of the Dominions, be subject to the same powers
of repeal and amendment as laws of the Legislature of that Dominion.

(s) No order shall be made under this section, by the Govemnor of any
Province, after the appointed day, or, by the Governor-General, after the
thircy-first day of March, nincreen humdred and forty-eight, or such carlier
date as may be determined, in the case of either Dominion, by any law
of the Legislature of that Dominion.

(6) 1 it appears that a part of the Province of Assam is, on the appoin-
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ted day, to bacome mnfh_ncw?rminmufﬂmﬂmgwl.ﬂup:mlh:g
pm'viﬁ!;mﬂflhhwgimlh:]]hnwtﬂcﬁniﬂ under this Act, the Provinee
of Assam ‘was to cease to exist on the appointed day and be reconstituted
on that day a5 2 new Province,

10, (1) The wions of this Act keeping In Force provisions of the
sﬁmz.iyﬂf g;:crmnmt of India Act, 1035, shall nor continue in
States’ force the provisions of thar Ace relating o appaintments
Services. ete. ¢y the civil services of, and el posts under, Crown
in Indis by the Secretary of State, or the provisions of that Act
relating to the reservation of posts.

(2) Every person who

a) having been appointed &w&nemynfﬂmm.ur&m:yof

d Sta;:%i Coungl, to 1 civ service of the Crown in Indis continges
on and after the appointed day o serve under the Governments

of cither of the new Domsinions or of any Province or part
thereof: or

b) having been appointed by Fis Majescy before the appointed da:

® to be fjudg: oF the Fﬁl::l ﬂjuﬂw of any court wl'::ﬁ A Hg:{

Conrr within the meaning of the Government of India Act, 1935,

continnes on and after the appointed day 1o serve as a judge in

either of the new Dominions,
shall be entitled o receive from the Governments of the Dotinions and
Provinces or pans which he is from time to time serving or, as'the case
may be, wlu‘:E ate served by the courts in which be is from time to time
a judge; the same conditions of service as respects remuneration, lave and
pension, and the same rights as respects disciplinary matters or, 21 the case
may be, as respects the tenure of his office, ar rights as similar thereto as
changed circumstances sy permit, as that person was entitled to immediate-
by before the appointed day.

(3) Nothingin this Act shall be constriied as enabling the rights and
liabilities of any person with respect o the family pension funds vested
i Commissioners under section two hundred and wee of the
Govermment of India Acr, 1935, to be governed ﬂﬂhrm by Orders
in Cmm;i] m.;dl:}’ (whether before or nﬁn.ir tl:i: passing of dmhct?; E:f the
appainted day) by His Maj m Coundl and rules made (wh ore
nEP:FIETr the passing of I’.'Emﬁ?u or the appointed day) E;': a Secretary of
State or such other Minister of the Crown as tay be desgnated in that
behalf by Order in Council utrder the Ministers of the Crown (Transfer
of Functions) Act, 1946.

1% (1) The mdmdmm be made &t:: Gﬁvch::tuur-ﬁmml tnder the
British Forces preceding pravisions % Act shall make providon for
in India the division of the [ndian armed forces of His Majesty
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berween the new Dominions, and for the command and govemance
of those forces until the division is complete.

{2) As from the appointed duy, while any member of His Majesty’s
forces, other than Flis Majesty's Indian forces, is attached o or serving with
any of His hﬁﬁs’p"i Indian forces

(a) he shall, subject to any provision to the contrary made by a law

of the Legislature of the Dominion or Domidions concerned or
by any order of the Governor-General under the preceding pro-
vistons of this Act, have, it reladon to the Indian forees in question,
the of command and punichment sppropriate to his rank
and guncﬂnns; but

(6) nothing in' any enactment in foree at the date of the passing of

this Act shall render him subject in any way to the law governing
the Indian forces in gquestion.
12. (1) MNothing in this Act affects the Jn:‘i}dltnﬂ;d or .mr.;;:ﬁty of H::_
Armed Majesty's Government i the United Kingdom, or
oo ﬂltjﬁminlry. the Army Council, or the Air Council
or of any other United Kingdom authority, in relation to any of His
Majesty’s forces which may, on or after the appointed day, be mn cither
of the new Dominions or clsewhere in the temritories which, before the
appointed day, were included in Indiy, not being Indian forces

(3) Inits application in relation to His Mc'[&j;ty': military forces, other

ﬂ::!l Indian forces, the Army Act shall have o or after the appointed

() a8 if His Majesty's Indian forces were not incloded in the expres-
m“ "m fm.'lr “H.“ M‘jm" E}rml‘ MII]_ thim Wl“ &Tm":

(b) subject to the further modifications specified in Pares 1 and 11

of the Third Schedule to this Act.

(3) Subject to the provisions of subsection (2) of this w:dﬂn.mdmnrm
provisions of any law of the Legislature of the Dominion ,
civil authorities in the new Dominions, and, subject as aforesaid and subject
_ﬁ!l-ﬂ ta the provisions of the last preceding section, all service authorities
in the new Dominions, shall, in those Dominions and in the other territorics
which were included in India before the appointed day, perform in relation
to His Majesty's military forces, not being Indian forces, the same functions
as were, before the appointed day, pesformed by them, or by the authorities
corresponding to them, whether by virtue of the Army Act or otherwise,
atid the matters for which provision i to be made by of the Governor-
General under the preceding provisions of this Ace shall include the
faclitating of the withdrawal from the new Dommions and other territotic
aforesaid of His Majesty's military forces, not being Indian forces.

{4) The provisions of subsections (2) anil {3] of this section shall :lpilh‘



344 The Indian Constitution

in relanon to the air forees of His Majesty, not bang Indun air forees, as
they apply in relation to His Majesty’s military forces, subject, however,
to the necessary adaptations, and, in particular, as if

{a) for the references to the Army Act there were substituted references

to the Air Foree Act; and

(6) fwtbcm&:mmtu?utﬂd’ﬂwﬁrdﬁ&ﬂdﬂl:mﬂﬁm:bnm

were substituted a reference to Part I of thae Schednle.

13. (1) In the application of the Naval Discipline Act to His Majesty's
Naval Farces  Vaval forces, other than Indian naval forces, references

to His Majesty's navy and His Majesty’s ships shall not, as
ﬁm the appointed day, inc-!udc references to His Majesey's Indian navy or

ships f.

(2) Tn the EEF!u:man of the Naval Discipline Act by virtue of any law
made m India before the appainted day to Indian na forces, referenices
to His Majesty's navy and His Majesty's ships shall, 3s from the appointed
day, be deemed to be, and to be ouly, references ro His M;j:sl}'E; Indian
navy and the ships thereof.

(3) In section ninety B of the Naval Discipline Ace (which, in certain
cases, subjects officers and men of the Royal Navy and Royal Marines
to the law and customs of the ships and naval forces of ather parts of His
Majesty's dominions) the words “or of India*" shall be repealed as from the
appointed day, wherever those words oceur.

14. (1) A Secretary of State, or such other Minister of the Crown as
Provisions as 1o D¢ designared in thar behalf by Order in Council under
the Secrerary of the Ministers of the Crown {Transfer of Functions) Act,
State and the An~ 1046, is hereby authorised to continue for the time being:
ditor of Indiandic performance, on behalf of whatever government
Hosze Accounts. governments may be concerned, of functions as to
the making of payments and other matters similar to the functions which,
up to the appointed day, the Secretary of State was performing om behalf
o? governments constituted or continued under the Government of India
Act, 1935,

(2) The fmetions referred to in subsecnion(1) of this section include
functions 1s respects the mamagement of, and the nuking of paymients in
respect of, government debr, and any enacrments relating to such debt
dnifc]::w effect accordingly:

Provided that nothing in this subsection shall be construed as continuing
in force so much of any enactment as empowers the Secretary of State 1o
contract ﬂn{hﬁimm on behalf of any such Governmienc s aforesaid or
a1 applying to the Government of cither of the new Dominions the prohi-
bition. imposed on. the Governor-General in Conngl by section three
humdred and fificen of the Government of India Act, 1934, a5 respects the
contracting of sterling loans,
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(3) Asfrom the appointed day, there shall not be any such advisers of
the Seerctary of State as arc provided for by section two hundred and
seventy-cight of the Government of India Act, 1935, and that section, and
any provisions of that Act which require the Secretary of State to obtain
thtmmmmmgfhindﬁscn,mhncbynpoﬂ:dulgmndmday.

(#) The Auditor of Indian Home Accounts is hereby authorised to
ctinne for the time being to exercise his functions as respects the accounts
of the Secretary of State or any such other Minisver of the Crown as is
mettioned in subsection (1) of this section, both in it of activities
before, and in respect of activities after, the appointed day, i the samc
manner, as iearly a5 may be as he would have done if this Ace had not been

P
5. (1) Notwithstanding :mn' gin_ this Act, and, in particular,
Legal i ing any of the provisions of the last preceding
by and against the section, any provision of any enactment which, buc for
Secretary of State the passing uE:his Act, would authomse legal proceedings
to bz raken, in India or clsewhere, by or agamst the Secretary of State m
respect of any right or liability of India or any part of India shall ase o
have effect on the appointed day, and mlﬁni proceedings pm:ih{:? by
virrue of any such provision on the appointed day shall, by virtue of this
Act, shate on the appointed day, so far as the Secretary of State is concemned.
iag:,} Subject to the provisions of this subsection, any legal proceedings
which, but for the pasing of this Act, could have been brought by or
against the Secretary of State in respect of any right or liabilicy of India,
or any part of Indéa, shall instead be broughe
(a) ini the case of proceedings in the United Kingdom, by or agamst
the High Commissionet;
(#) i the case of other proceedings, by or & ﬂnﬂmcﬁﬁrm as
be designated by of the Govern seral under the
ing provisions of ths Act or otherwise by the law of the new
Domin

ion
and any oeeedings by or against the Secretary of State in respect
of any rié;:c or Jiabili b}ru'afumid which are pending immedistely
h‘rﬂmmﬁmmdd:y:h‘ﬁbtmthm:db?urﬁhﬂﬂm igh Commis-
sioner of, 2 the case may be, the person designated as aforesaid :
Provided that, ac any time afier the appointed day, the right conferred
by this subsection to bring or continue proceedings may, whether the
roceed mbr,arn::aguimt.thc}ﬁgh{hmnﬁsﬁm:eruwu
as aforesaid, be withdeawn by a law of the Legislature gither
of the new Dominions so far as that Dominion is concerned, and _any
such law may operate as respects proceedings pending st the date of the
passing of the law, ;
{3) In this section, the expression “the High Commissioner” means,
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in relation to each of the new Dominions, any such officer as may for the
time being be authorised to perform in the United Kingdom, in relation
te thar Deminion, functions similar to those performed before the appointed
day, in relation to the Governor-General in Council, by the High Commis-
sics:::rc&rmdtuin :éctiulr;gﬂumhmuhrd mﬂmtro thcﬁw?;fmmt]?j
India Act, 1935 ind an al proceedings whi , immediately before ¢
appointed day are the 1£bjuct opf'rm appeal 10 His Majesty in Coundl, or
ﬂg:u:ct:_dnn or special ]c.';_vc to 2 to His Majesty in Counil, ﬂ:.l“ﬂi::
treated for the purposes of this secrion 3 legal proceedin ding in
United Kingdom, : o e

16. (1) Subscctions (2} tix (4) of section two hundred and  eighty-cight

the Governmeut of India Act, 1935 which confer on His

Al Majesty power to make by Order in Council provision for the
government of Aden shall cease w have effect and the British Settlement
Acts, 1887 and 1945, (which authorise His Majestyto muke liws and establish
institutions for British Settlements as defined in: those Acts) shall apply in
relation to Aden as if it were a British Sestlement so defined.

(2) Notwithstanding the repeal of the said subsections (2} to (4), the
Orders in Council in force thereunder ar the date of the passing of this
Act shall continue in force, but the said Orders i Counai, any other
Orders in Council made under the Government of Tndia Act, 1935; In
so far as they apply to Aden, and any enactments applicd to Aden or amend-
ed in relation to Aden by any such Orders in Coundil as sforesiid, nuay be
repealed, revoked or amended umder the powers of the British Settlements
Acts, 1887 and 1nygs.

(3) Unlessand unnl provision to the con Bmade s res Aden
under ]Lhc powers of tl:ltpﬂl'iﬁﬂl !':.clstlcmmnwaﬁ?ts. 1887 and lf:: or, ai
tespects the new Domimion in question, by a liw of the Legislature of that
Dominion, the provisions of the said Orders in Counil and enactments
relating to appeals from any courts in Aden to any courts which will,
after the ap;:i:ltql day, be in either of the new Dominions, shall contine
i foree in dhei application both to Aden and to the Dominion in question,
and the lase mentioned courts shall pxervise theis Jurisdiction accordingly.

17, (1) No courr in cither of the new Dominians shall, by virtue of
Divoree the Indian and Colonial Divorce Jurisdiction Acts, 1926
jurisdiction :I-l!ld 1940, haye Jursdiction it or in relation. i any
proceedings  for & decree for  the  dissolution of 3 marriage,
unless those proceedings were instituted before the s pointed day but,
save as aforeaid and subject w any Bsion to ,E,, contrary which
may hereafter be made by uny Act of the Parlizment of the United
Kingdam or by any law of the Legidature of the new Dommion coneerned,
all'courts in the new Dominions shall have te same jurisdiction under the:
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2} Any mules made on or after ﬂl:ziypomtcd day under subsection
5_-;} of section oiie of the Indian and Calonial Divorce Jurisdiction Act, 1926,
or & court in cither of the new Dominions shall, instead of being made
by the Secretary of State with the concurrence of the Lord Chancellor, be
made by such authority as may be devermined by the law of the Dominion
concertied, and so much of LE: said subsection and of any rules in force
thereunder immediately before the appointed day as require the approval
of the Lord Chancellor to the nomination for any purpose of any judges
of anv such coure shall cease to have effect. :

(5) The reference in subsection (1) of this section to proceedings for a
decree for the dissolution of a marriage include references W procecdings
for such a decree of presumption of death and dissolution of a marriage
as is authorised by section eighe of the Matrimonial Causes Act, 1937.

Elﬂ Nothing in this section affects any court outside the new Dominions,
and the power conferred by section two of the Indian and Calonial Divoree
Jurisdiction Act, 1926, to apply certain provisions of that Act to other
parts of His Majesty's Doaninions as they apply to India shall be decmed
to be power to apply those provisions as they would have applied to India
if this Act Had not been passed.

18, (1) In 5o far as any Act of Patliament, Order in Councl, order,
Provisions as rule, regulation ar other instrument passed or made before
to  existing the appointed day operates otherwise than as part of the law
laws: cte. of British India or the new Dominions, ces therein
to India or British India, however worded and whether by name or not,
shall, in so far as the context its anid except so fir as Paclinment may
hereafter atherwise provide, be construed as, or as including, references
to the new Dominions, taken together, or taken separately, according
as the circumstances and subject matter may requrire;

Provided that nothing in this subsection shall be construed as continuin
in operation any provision in so far as the conunuance thereof as ndnpntﬁ
by this subsection is inconsistent with any of the provisions of this Act
other than this section.

(2) Subject to the provisions of subsection (1) of this section and to any
express provision of this Act, the Orders in Counal made nnder
subsection (5) of section three hundred and eleven of the Government of
India ‘Act, 1933, for adaptng and modifymg Acts of Parlmament shall,
except so far as Parliament may hereafter otherwise provide, continue in
foree in relation to all Acts in vo far as they aperate otherwise than as part
of the law of Bensh Indiz or the new Dominions,
(3) Save as otherwise ex provided in this Act, the law of British
India and of the several pars f existing immediately before the
appotnted day shall, so far as applicable and with the necessary adaptations,
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continue as the law of cach of the new Domirions and the several
thereof until other provision is made by laws of the Ollullll;:
Dominion in question or bymyoﬂmrlcgiﬁ:mmmmhcrmﬂmﬁtrhtﬁng
power in that behalf.

(4) It ishereby declared that thie Inseruments of Instructions issued before
the passing of this Act by His Mijesty to the Governor-General and the
Governars of Provinces lapse as from the appointed day, and nothing in
this Act shall be constn as continuing in force any provision ¢
Government of India Act, 1935, relating to such Instruments of Instructions.

(5) As from thie appoinsed day. so miuch of any enactment as requires
the approval of His Majesty in Council to any nﬂﬁl’mn shall nnr:t}ppi;'
t0 anry court m cither of the new Daminions.

19. (1) References in this Act to the Governor-General shall, i relation
to any order to be made or other ace doné an or
mceeatation sfe. | L6e e apnaingsd day, be construed

(1) where the order or other act concerns one anly of the new
Dominions, as referetices to the Governor-General of that Domi-
TG,

(8) where the order or other act cincerns both of the new Dominions
mdthcmmcpuwnixﬂitﬂtwunw(;m}culufhoﬂ: those Domi-
tions, a3 references to that person; and

{0) in any other case; as references to the Governor-Generals of the
new Dominions, acting jointly. _

(2) Referonces in this Act to the Governor-General shall, in relation to
any order to be mads or other act done before the appomted day, be cons
trucd as references to the Governor-General of Indis within the meaning
of the Government of India Act, 1935, and so much of thac or any other
Act as Tequires references to the Governor-General to be construed as
references to the Governor-General in Council shall not apply to
veferences to the Governor-General in' this Act.

3) References in this Act to the Constituent Assembly of 3 Dornnion
shall be construed as references

(4) in relation to Indis, to the Constituene Asemnbly, the fire sitg
whereof was held on the ninth day of December, nineteen hun
and forty-six, modified —

() by the exclusion of the members reprasenting Bengal, the
Piirijab, Sind and Brirish Baluchistan: and
(if) should 1t appear that the North-West Frontier Province will
form part of Pakistan, by the exdusion of the members
representing that Pm;im:t; and
(iit) by the inclusion of members Tepresenting W, Beng
a:}:d East Panjab; and B :
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(iv) should 1t appear that, on the appointed day, a part of
the Provinee of Assam is to form of the new Province
of East Bengal, by the exclusion of the members theretofore
representing the Province of Asam and the inclusion of
members chosen to represent the remainder of that Provinee;

(B) in relation to Pakistan, to the Assembly see up or abour to be st

up at the date of the passing of this Act under the authority of the

Governor-General as the Constituent Assembly for Palastan:

Provided that nothing in this subsection shall be construed as affecting

the extent to which representatives of the Indian States take part in either
of the said Assemblics, or as preventing the filling up of casual vacancies
in the said Assemblics, or as preventing the partcipation in cither of the
said Assemblies, in accordance with such arrangements as may be made
in that behalf, of representatives of the tribal areas on the borders of the
Dominion for which that Assembly sis, and the powens of the said Assent-
bhes shall extend and be deemed always to have extended to the making
of provision for the matters specified in this proviso.

(4) In this Act, except so far as the context otherwise requires

references to the Government of Indis Act, 1033, include references
to any enactments amending or supplementing that Act, and, in
particular references to the India (Central Government and Legisla-
ture) Act, 1946;

"Ir;i:".;m the rc&u::t:h is to 3 mﬁ;ﬂ;{ﬂ{'a.ﬁn cxlmnf t r,hf before

a day or which would have ut for the passin
of tﬁﬂ Act, has the mesning assigned to it by section three hum:'ltr_fl
and eleven of the Government of India Act, 1935-

“Indian forces™ includes all His Majesty’s Indian forces existing before
the sppointed day and also any forees of either of the pew Domi-
mons;

“pemion’’ meams, in relation to any , & penision whether contri-
hMMwﬂanyHndwhmrmpﬁhkmwhmd
Mhﬁ’m‘ and includes retired pay so pay:btc.ag:miqrm
payable and any sum or sums so payable by way of the retumn,
with or without interest thereon or other addinons thereto, of
subscriptions 1o a provident fund;

“Province™ means 3 Governor's Provinee.

“remuneration” includes Jeave pay, allowances and the cost of any
privileges or facilities provided in kind

(5) Any power conferred by this Act to make any order includes power

to revoke or vary any order r?viquilymdchﬂimcmmcoﬁhatpomr.

20, This Act m:;{pc muclp as the Indian Independence Act, 1947.
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SCHEDULES

Fsr Scuspuis

BENGAL DISTRICTS PROVISIONALLY INCLUDED IN THE NEW
FROVINCE OF EAST BENGAL.

In the Chittagong Division, the districis of Chitagong, Noakhali and
Tippera.

In the Dacca hniﬁﬁﬂ"' the districts of Bakarganj, Daca, Faridpur and
Mymetsing

In the Presidency Division, the districts of Jessore, Murshidabad and Nadia,

In the Rajshahi Division, the disrices of Bogra, Dinajpur, Malds, Pibna,
Rajshahi and Rangpur.

SECOND ScHEDULE

DISTRICTS PROVISIONALLY INCLUDED IN THE NEW
PROVINCE OF WEST PUNJAB,

In the Lahore Division, the districes of Gujratrwala, Gurdaspur, Lahore,
Shciﬂulpun and Sialker.

In the Rawulpindi Division, the districts of Artock. Guajrat, Jhelum,
Miamwali, Rawalpindi and Shahpur.

In the Multan Division, the districts of Dera Ghasi Klan, Jhing; Lyallpur,
Montgomery, Multan and Muzaffargarh.

Tumn Scpmpurs

MODIFICATIONS OF ARMY ACT AND AIR. FORCE ACT IN
RELATION TO BRITISH FORCES.

Part 1

Modification of Army Act upplicable also to Air Force Act

t. The provise to section forty-one (which limits the ; risdiction of
courts martial) shall not :Ely to offences commirted i e of the new
Dominions or in any of the ather territorics which were included in India
before the appomted day.

2. In section forty-three (which relanes 1o complaings), the vrords ““with
the approval of the Governor-General of 1 dia i Council” shall be omitted.

(3) In ’“bmm{ﬁ} and (9} of section fifty-four (which amongst other
things, Py CTeam sentences to be confinmed by the Governor-Geners]
i C"'é]ﬂr' ), the words “India or™, the words by the Govemnor-General,
or, as

3 case may be" and the words *; India, ]
o, i be has been tried” shall be ooy, " 0Y e Governor-General
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(3) In subsection (3) of section wven (which provides foe the
nomination of officers with power to dispense with cours martial for
desertion and fraudulent enlistment) the words “with the spproval of the
Governor-General” shall be omitred.

5. The powers conferred by subsection (s) of section one hundred and
thirty (which provides for the removal of insane persons) shall not be
exercised except with the consent of the officer commuanding the forces
m the new Dominions.

6. In subsection (2) of section one hundred and thirty-two (which relates
to rules regulating service prisons and detention barracks) the words “and
i India for the Governor-General”' and the words “the Governoe-General”
shall be omitted except 45 respects rules made before the appointed day.

7. In the cases specified in subsection (1) of section one handred and
thirty-four, inquests shall be held in all cases in accordance with the pro-
visions of subsection (3) of that section.

8. In section one hundeed and thirty=six (which relates to deductions
from pay), in subscction (1) the woeds “India or” and the words “being
in the case of India 3 law of the Indian legislature”, and the whole of subsec-
ton (2), shall be omitted.

9. In paragraph (4) of section onc humdred and thirty-seven (which
relates to penal s from the ordinary pay of officers), the words
“or in the casc of officers serving in India the Governor-General”, the words
“India ar’ and the words “*for India or, as the case may be'' shall be omiteed.

10. In paragraph (12) of section one hundred and seventy-five and
paragraph (11} of section one humdred and seventysix which apply the
Act to eortain members of His Majesty’s Indian Forees and to certam
other persons’ the word “India™ shall be omitted wherever it occurs.

11. In subsection (1‘) of section one hundred and cighty (which provides
for the punishment of misconduct by civilians in relation to courts martial)
the words “India or™ shall be omitted wherever they occur.

1z. In the provisions of section one hundred and cighty-three r:h::ﬁ
ta the reduction in rank of non-commissioned officers, the words “wi
the approval of the Governor-General” shall be omitred i both places

where they occur,

Part il
Modifications of Army Act.

Section 184 B (which regulates relations with the Indian Air Force)
shall be n?nﬂhad.{ =
: re 10

Modifications of Air Force Act.

1. In section 179D (which relates to the artachment of officers and airmen
&4
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to Indian and Burma Air Foresy), the words “by the Air Comal and the
Governor-General of India or, as the cuse may be," and the wonds “Indi=
or, w&nmthmwdsmmr.shﬂlhum]nd.

2. In section 1848 (wil.irh rc‘gn!.\ln relations wath Indtan and Burma
Alr Forces) the words “Indix or” and the words “by. the. Air Council and
the Governor-General of India ar, a5 the case may be,” shall be omutred.

3 Sub-paragraph () of paragraph (4) of section one hundred and ninety
(which provides that offices oF Fs Majesty's Indisn Air Force arc to be
officers within the meaning of the Act) shall be omiteed.

APPENDIX I

Constituent States and Unijon Territories
Fst Samouts 1o THE ConstiTuTioNn

[As amended by Section 2, the Constitution (Seventh Amendment) Act, 1956]

1. THE STATES

Namg TerarTORES
1. Andhra The territories specified in subsection (1) of section
Pradesh 3 ofthe Andhra Sum 10573 any the mirm specitied

in sub-section (1) of section 3 of the States Reorganisation
Act, 19586,

2. Assam The territories which immediately before the com-
mencement of the Constitution were mmj’rlkd in the
Province of Assam, the Khasi States and the Assam
Tribal Arcas, but excluding the territories specified in
the Schedule o the Assam (Alteration of Boundaries)
Act, 1951, '

3. Bihar The territoris which immediately before the com-
mencement of the Constitution were either campri
m the Provinee of Bihar or were I:m? administered as
if d_lt:}r_fﬂnnc:llﬁpan of thag Province, but excluding the
‘ertitories specified it sub-section 1) of section 3 of the
Bihar andWest Bengal (Transfer Temitories) Act, 1956.

*4. Bombay  The territories specified in subsecrion i



Appendix 11
5. Kerals

Pradesh

10. Punjab
11, Rajasthan

12 Uletar
Pradesh

3. West
Bengal

4. Jammn !'ml

353

The territorics specified in sub-section (1) of section
5 of the States Reorganiation Act, 1956

The territones specified in sub-section (1) of section 9
of the States Reorganisarion Act, 1956.

The territories which immediately before the com-
mencement of the Constitution were either comprised
in the Province of Madras or were being administered
as if formed part of that Province and the territories
spec in section 4 of the States anisation Act,
1956, bur excluding the territories specified in sub-section
(1) of scction 3 and sub-section (1) of section 4 of the
Andhra Seate Act, 1953 and the tersitories specified in
clause (b) of sub-section El'_i of section §, section 6 and
clause (d) of sub-section (1) of section 7 of the States
Reorganiaation Act, 1056,

The territories specified in sub-section (1) of section 7
of the States Reorganisation Act, 1956,

The territories which immediately before the com-
mencement of the Constitation were either comprised
in the Province of Orissa ar were being admimstered
as if they formed part of that Province.

The territories specificd in section 2 of the States
Peeorganisanon  Act, 1956,

The territarics specified in section 10 of the States
Reorgamisation  Act, 1936.

The territories which immediately before the com-
mencement of the Constitution were cither comprised
in the Province known as the United Provimees or were
being admimistered as if they formed part of that
Province.

The territories which immedistely before the com-
mencement of the Constitution were cither comprised
in the Province of West Bengal or were being administered
as if they formed part of that Province and the territory
of Chandernagore s defined in clause (c) of section 2 of
the Chandernagore (Merger) Act, 1054 and also the
territorics specified in sub-section (1) of section 3 of the
Bihar and West Bengal (Transfee of Ternitories ) Act,
15946,

The territory which immediately before the com-
mencement of the Constitution was comprsed in the
Indian State of Jammu and Kashmir,



354

Naue
1. Delhi

2. Himachal
Pradssh

3 Mlniimr

A 'I"ripur;

$. The Anda-
man. and
Micobar
Lslands
6. The Lacca-
dive, Mimni-
and
e
Islands

The fudian Constitution

II. THE UNION TERRITORIES
Exrent

The n:m'm? which immediately before the com-
mencenent of the Conatitution was comprised in the
Chief Commmissioner’s Province of Delhi "

The terricories which immedistely before the com-
mencement of the Constitution were being administered
# if they were Chief Commissioners’ Provinces under
the names of Himachal Pradesh and Bilaspur.

The territory which mmediately before the com-
mencement of the Coustitution was being adwministered
as if it were a Chief Commisstoner’s Provifce under the
name of Manipur.

The terri which immediately before the com-
mencement of the Constitution was being adiinistered
as if it were a Chief Conunisioner’s Province under the
name of Tripura.

The terri which immediately before the com-
mencement of the Constitution was comprised in the
Chief Commissioner’s Province of the Andsman and
Nicobar Islands

The territory specified in section 6 of the States Re-
organisation Act, 1936,

APPENDIX 111

The Legislative Lisis
List | — Union List

1. Defence of India and wc:g'cp:rt thereof including  preparation for

defence and all such acts a5 may

conductee i times of war to its prosecii-

tion and after it termimation to effective demobilisation,

2. Maval, mil

itary and air forces; any other armed forees of the Union,

3. Delimitation of cantonment. arcas, local self-government In such
areas, the constitution and Fowm within such arcas of cantonment autho-

rites and the regulation o
of rents) m such aress.

hoose accommodation (mecluding the control

4. Naval, military and air foree works,
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4. Arms, firearms; ammunition and explosives.

6. Atomic mm mineral resources necessary for ity production,

7. Industries by Parliament by law o be necesary for the
putpose of defence or for the prosecution of war.

8. Ceniril Burcau of Intelfigence and Investigation.

0. Preventive detention for reasons conneeted with Defence, Foreign
Adfairs, or the security of India; persons subjected to such detention,

10. Foreign Affairs; all matters which bring the Union into relation with
any foreign country.

11. Diplomatic, consular and trade representation.

12. United Nations Organisation.

13. Participation in international confercnces, associatioms and other
bodies and implementing of decisions made thereat.

k4. Entering into treaties and agreements with forcigs countries and
implementing of treatics, ageeements and conventions with foreign countries.

’;i. m&mﬁdn :

1, isdiction.

17. Cit p, naturalisation and aliens.

18, Extradirion.

19. Admission into, and emigration and expulsion from, India; passports

Visas,

20. Pilgrimages to places outside India.

a1, Piracics and cri:?il:i commireed on the high seas ot in the air; offences
agamst the law of nations committed on land or the high seas or the air.

22. Radways. _
23, Highwaysdeclared by or ander law made by Parliament to be national

24 Sﬁpg!hgmd navigation on inland waterways, declared by Parliament
by law to be national waterways, as regands mechanically propetled vesscls:
the rule of the r’?:d o mc}ll wmmdg}':. cluding iip :

25. Maritime shipping and navigation, including shipping and navigation
on. tidal waters; PP:E.:';; of education and n:agini::gy}or the mercantile
marine and regulation of such education and traming provided by States
and other agencies.

26. Lighthouses, including lightships, beacons and other provision for
the safety of shipping and atrcraft.

27, Ports declared by or under law made by Parliament or existing law
to be major ports, including their delimitation, and the constitmtion and
powens of port authorities thercii.

a8. Port quarantine, including hospitals conneeted therewith: scamen’s
and marine hospitals.

29, Airways; aircraft and air navigation; provision of acrodromes;
regulation and ofganisation of air traffic and of aerodromes; provision for
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acronautical education and training and regulation of such education and
training provided by States and other agencies,

30, Carriage of passengers and goods by railway, se3 or air, or by national
waterways in mechanically propelled vessels,

31. Posts and telegraphs; telephones, wireless, broadeasting and other
like forms of communication,

32. Propesty of the Union and the revenue therefrom, bt as regards
property situated in a State specified in Part A or Pare B of the Firsr Schedule
subject tumntiuu by the State, save in 1o far as Parliament by law ather-
wise provides.

33 Deleted,

34. Courts of wards for the estates of Rulers of Indian Scates.

35. Public debe of the Unjon.

36. Currency, coinage and legal tender; foreign exchange,

37. Foreign loans.

38. Reserve Bank of India,

30. Post Office Savings Bank.

f.p::; Lotteries organised by the Government of India ar the Government
of a Stare.

4L Trade and commerce with forcign countrics; import and export
Across customs frontiers; definition of customs frontiers,

42. Inter-State rade and commerce. 3 _

43. Incorporation, regulation and windi up of rading corporations,
including banking, insurance and ﬁ::imn'a[u::l-;rrpunrimu but ot inclading
CO-DPETative societies.

44. Incorporation, regulation and winding up of corporations, whether
trading or not, with objects not confined to one State, but not including
universities.

45 Bankinrg.

46, Bills of exchange, cheques, promisory notes and other like instru-
ments.

47. Insurance,

48. Stock exchanges and furures markets.

49. Patents, inventions and designs; copyright; trademarks and mer=
chandise marks,

50. Establishment of standards of weight and measure,

51 Esablishment of standards of quality for goods to be exported our
of India or transported from one Stage to another,

52, Industries, the conrral of which by the Union ; declared by Packia
by law to be expedient in the public intercse, L TEMHTERE
53 Regulation and development of oilfields and mineral oil rosources:

Ec;ml.:-um and pegroleam products; other liguids and ubstanees declared
v Parltament by law to be d.mg:mmly inl'f!:;rruru:;l:-llr.-.!l e
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s4. Regulation of mines and mineral development to the extent to which
such tion and development under the control of the Union is declared
by Parliamens by law to be expedient in the poblic interest.

55: Regulation of labour and safety in mines and oil ficlds.

56. Regulation and development of inter-State rivers and river valleys
to the extent to which such regulation and development under the control
of the Union i declared by Parliament by law to be expedient in the public
interest,

57. Fishing and fisheries beyond territorial waters.

58, Mm re, supply and distribution of salt by Union agendes;
regulation and control of manufacture, supply and distribution of salt by
other agencies,

9. Cultivation, manufacture, and sale for expore, of opium.

60. Sanctioning of cinematograph films for cxhibiton.

6r. Industrial disputes concerning Union employees.

62. The mstrutions known at the commencement of this Constitution
as the National Library, the Indisn Museum; the Imperial War Museum,
the Victoria Memorial and the Indian War Memordal, and any other insti-
tution finatced by the Government of India wholly or in part and declared
by Parliansent by law to be an institution of national importance,

63. The itistitations known at the commencement ol this Constitution as
the Benares Hindu Univensity, the Aligarh Muslim University and  the
Deelhi University, and any other institurion declared by Parlisment by law
to be an institution of national importance,

64. Institutions for scientific or technical education financed by the
Government of India wholly or in part and declared by Parliament by law
to be institutions of natonal mmportance.

6. Union agencies and institutions for

(4) professional, vocational or technical training, including the
training of police officers, etc.

(8) the promation of special studies or researchs or

(¢) sclentific or technical asdstance in the investigation o detection
of erime.

66, Co-ordination and deterntination of standards in mstitutions for
higher education or research and scientific and technical institutions.

67, Ancient and historical mosiuments and records, and archacological
sites and remains, declared by Parliament bylawto be of national importance.

68, The Survey of Indis, the Geological, Bounical, Zoological and
Anthropological Surveys of Indis; Metcorological organisations.

69, Census,

70. Union public services; all-Fndia services; Union Public Service
Commission,
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7t, Union ions, that is o say, pemsinns pavable by the Government
of India or umﬂx Cunsuludﬂc}‘;. PF:hl nf;::rrh. _

72 Elections to Parliament, to the Legislatures of Seites and to the
offices of President and Vice-President; the Election Commission,

73 Salaries and allowances of members of Parlisment, the Chairman
and Deputy Chairman of the Counil of States and the Speaker and Deputy
Speaker of the House of the People. _

74- Powers, privileges and immunities of each Howse of Parliament
and of the members and the commirtees of each House: enforcement of
atendimee of persons for giving evidence or producing documents before
committees of Parlizment or commissions appointed by Parliament,

75. Emoluments, allowances, privileges, and rights in respect of leave of
absence, of the President and Governors; saluries and allowances of the
Minigters for the Union; the salaries, allowances and rights in respect of
leave of absence and other conditions of scrvice of the Comgptroller and
Auditor-General.

76. Audit of the accounts of the Union and of the States.

77 Constitution, organisation, jurisdiction and powers of the Supreme
Court {including contempe of such Court), and the fees raken therein:
persons entitled to practise before the Su Court.

78. Constitution and organistation of the High Courts except provisions
.:j'.m uiE?rs and servants of High Courts; persons entitled to pracise before

e High Courts.

‘?!ingxtmsiml of the jurisdiction of a High Court having its principal
seat i aty State to, and exlclusion of the jurisdiction of any such High
Court from, any area outside that State.

§0. Exterision of the powers and jurisdiction of members of 1 police force

ging to any State to any area outside that State. but not so as to enable
the police of one State to exercise powers and junsdiction in uny area
outside that State without the comsent of the Government of the State in
which such area is situated; extension of the powers and Jurisdiction of

members of a police force belanging to any State to railway areas putside
that State.

8t. Inter-State migration.
#2. Taxes on income other than agricultural income.
83, Duties of customs including export duties.

ﬂ;d[l:ﬁuin of excise on tobacco and other goods manufuctured of produced
m

s Eﬁ :lcquhr h'im!:ﬁ mmxm:
upium,, Indtan - P narcotic dIll-g: d maTcot
but induding medicinal and toiler preparations mﬂt:?ning ahuﬁ
or any substance included in sub-paragraph (b) of this entry,

85. Corporation tax, '



6. Taxes on the capital value of the assets, exclusive of agricultural
Lind, of individuals and companies: taxes on the capital of companies.

87. Estatc duty in respect of property other than sgricultural lind.

B8. Duties in respect of succession to property other than agricultural land.

89. Terminal taxes on goods or gers, carried by railway, sea or
air; ‘taxes on railway fares and E—::gﬁim

0. Taxes other thin stamp duties on transictions in stock exchanges
and futures ?f:rim

gr. [tates dury i respect of bills of e, cheques, promisso
notes, bills of hﬂkmq nfcfiit. policies mum. tgnnfci:-t of sh;m?:
debentures, proxics and receipts.

92, Taxes on the sale or purchase of newspapers and on advertisements
published therein.

93. Offences against laws with respect to any of the matters in this List.

94. Inquiries, surveys and statistics for the purpose of any of the matters
in this List.

95. Jurisdiction and powers of all courts, cxcept the Supreme Court,
with E{:pu:t to any nf:ﬁ':mmn_hl this List; Jdn‘u[;:k)'jmng:aon

95. Fees in respect of any of the matters in this List, but not ncluding
fres taken m any court.

97. Any other matter not enumerated in Lisc Il or List Il including any
tax not mentioned in either of those Lists.

List II — State List

1. Public order (but not including the we of naval, military or air
forces or any other armed Forces of the Union in aid of the civil power).
2. Palice, including railway and villsge police.
3. Administration of justice; constitution and organisation of all courts,
dﬂ the Supreme Court and the High Court; officers and servants
of the High Court; procedure in rent and revenue courts; fees taken in
all courts except the Supreme Court,

4. Prisons, reformatories, Borital institutions and other instirutions of
a like nature, and persons detained therein; arrangements with other Stares
for the use of prisons and other institutions.

5. Local Government, that is to say, the constitution and powers of
numicipal corporations, improvement trusts, district boards, mining
ment authorities and other local anthorities for the purpose of local self-
government oc village administration.

6. Public bﬂllﬁosrﬂﬂ ﬁmm, hospitals and dnpmm

7. Pilgrimages, s pilgrimages 1o places outs

8, Intoxicating liquors,- that i m-gl:;r, production, manufacture,
possession, transport, purchase, and sale of intoxicating liquors. '

D
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9. Relief of the disabled and unemployable.

10. Burials and burial grounds; cremations and cremation grounds.

11. Education including universities, subject to the provisions of entries

63, 64, 65 and 66 of List Tand 25 of List 1L

12. Libraries, muscums and other similar institutions coutrolled or
"financed by the State; ancient and historical monuments and records other
than those declared by Parliament by law to be of national importanee.

13. Communications, that s to say, roads, bridges, fernies, and other

means of mmmLm&unimtinn not specified in List I; mmu‘:ip;t TATWaYS;
ropeways; in waterways and traffic thereon subject to the provisions
afPEEi:t!mdListmwi& ‘ to such waterways; vehicles other than
mechanically propelled

14. Agriculture, including agricultural education and research, protection
against pests and prevention of plant discases.

15. Preservation, protection and improvement of stock and prevention
of animal discases; veterinary training and practice.

16. Pounds and prevention of cattle trespass.

17. Water, that is to say, water stypplies, irrigation and canals, drainage
and embankments, water storage and water power subject to the provisions
of entry 56 of List L '

18. Land, that is to say, rights in or over land, land tenures including the
relation of landlord and tenant,and collection of rents; transfer and alienation
of agricultural land; land improvement and agricultural loans; colonization.

10. Forests. '

20. Protection of wild animals and birds.

a1. Fisheries.

22. Courts of wards subject to the provisions of entry 3¢ of List I; en-
cumbered and attached estates.

23. Regulation of mines and mincral development subject to the provi-
sions of Lise I with respect o regulation and development mﬁr the
control of the Union.

24. Industries subject to the provisions of entry 52 of List L.

35. Gas and gas-works,

26. Trade and commerce within the State subject to the provisions of
entry 33 of List IIL

27. Production, supply and distribution of goods subject to the provisions
of entry 33 of List TIL

28. Markess and fairs.

39, Weights and measures except establishment of sandards.

30. Mancy-lending and money-lenders; relief of agricultural indeb-

31, Tons: and inn-keepers,
32. Incorporation, regulation and winding up of corporations, other
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than those specified in List I and universitics; unincorporated trading, literary,
scientific, religious and other societies and associations; co-operative societics.

31. Theatres and dramatic performances; cinemas subject to the provision
of entry s0-of List I; sports, enteraainments and amusements.

34. Betting and gamblmg.

35. Works, lands and buildings vested in or in the possession of the State.

36. Deleted.

37. Elecrions to the Legisluture of the State subject to the provisions of
any law made by Parliament.

f]S;tS:hn:s' and allowances of nmnhctrkﬂ ; ﬂ;f ‘hc;:.-.l: Legisla: w sdtﬁi‘
a 5 and Depury S a Leguslanive and, i
there iE I:Mkﬁl.egi;hﬁvc Coun wﬂﬂ?ﬁf the Chsirman and Deputy Chairman

39. Powers, privi and immunities of the Legislative Assembly and
of the members and the commiteees thercof, and, if there is a Legislative
$Mdll of th:f; cwﬁi and of the mc:t:_uh-:rs and the “a::nmmi:mnpmdthumﬁ

orcement of attendance of persons for giving evidence or ud
documents before committees of the ch:uhE'Jm of the State. S

40. Salaries and allowances of Ministers for the Seate.

41 Stte publie sm{:;m; State Public Service mnmﬂs:;ﬂ;

42. State pensions, that is to say, pensions paya tate Or out
of the Consolidated Fund of the SIE:. 2 4

43. Public debr of the St

44 Treasure wove.

45. Land revenue, including the assessment and collection of revenue,
the maintenance of land records, survey for revenue purposes and records
of rights, and alienation of revenues.

46. Taxes on agricultural income.

47. Duties in respect of succession to agricultaral land.

48, Estate de in respect of agricultural Land.

49. Taxes on and buildings.

s0. Taxes on mineral rights subject to any limitations imposed by Parlia-
ment by law relating to mineral development,

s1; Dutics of excise on the following manufactured or produced
in the State and countervailing dutics at the same or lower rates on similar
goods manufactured or produced chewhere i India:

Eﬂ alcoholic liquors for hwman consumption:

b) opium, Mdmy hemp and other narcotic drugs and narcotics;
but not including medicinal and toilet preparations containing
aleohal or any substance included in su ph (b} of this
entry.

52, Taxes on the of s into 2 local area for consumption, use
or sale: therein. Saby pfgeos A
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53, Taxes om the consumption or sale of electricity.

54 Taxes on the sale or purchase of goods other than nEWspapers.

$5. Taxes on advertisennents other than advertisements published in the
newspapers.

m::?‘l‘mou goods and passengers carricd by road of on inlind water-
TWAVE,

57 Taxes on vehicles, whether mechanically propelled or not suitable
for use on roads, including tramears subject to (i: provisous of entry 3§
of List ML

58, Taxes on animals and boars.

59. Tolls.

60. Taxes an professions, trades, callings and employments,

i1, Capitation taxes.

62, Taxes on lwxuries, including taxes on CNtCrtAmOnIy, JMusements,
betting and gambling. _

63. Rates of stamp duty in respect of documents other than those speci-
fied in the provisions of List I with regard to rates of stamp duty.

64. Offences against laws with respect to any of the matters in this List.

65 Jurisdiction and powers of all Courts, except the Supreme Coure,
with respect to any of the matters in this List.

66, Fees in respect of any of the matters in this List, but not including
fecs taken i any Court

List 1IN — Concurrent List

T Crimwal law, mcluding all marters included in the Indisn Penal
Code at the commencement of this Constitution but excluding offences
against laws with respect to any of the marters specified in List T or Lisc 11
and excluding the use of naval, military or air forees of any other armed
forces of the Union in aid of the cvil power.

2, Criminal procedure, including all matrers mncluded i the Code of
Criminal l"mttdl:ltlt at the commencement of this Constitution,

3. Preventive detention for reasous connecred with the security of 2
State, the maintenance of public order, or the maintenance of suppli
and services essential to the community; persans subjected to such detention.

4 Removal from ane State to another State of prisoners, accused perions
and s subjected to preventive detention for reasons specified in entry
3 of this List.

s Marrisge and divorce; infants and minors; adoption; wills, intesta
and succession; joint family and parvition; all matters in respect of w
partics in judicial procoeedings were mumncdistely before the conmencement
of Ii:u'sTCmut_tcirtutiFn subject to their personal law. of

. Transfer o other than agricultaral land; registration
) property agri regisira
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7. Contracts, including partmership, a . contracts of carriage, and
other special forms of contraces, but notgﬁ: uding comtracts rdagttfng to
agricultural land.

§. Actionable wrong.

0. Bankruptey and insolvency.

10. Trust and Trustees.

11, Administrators-General and official rrustees.

12. Evidence and oaths; recognition of Liws, public acts and recards,
and judicial proceedings.

13, Civil procedure, including all matters included in the Code of Civil
Procedire at the commencement of this Constitution, limimton and
arbitration. '

14. Contempt of Court, but not incuding contempt of the Supreme
Court.

15, Vagraticy; nomadic and migratory tribes.

16, Lunacy and mental deficiency, including places for the reception
or treatment of lunatics and mmm?'daﬁdmu.

17. Prevention of cruclty to ammals,

18. Adulteration of fccgsurﬂi and other goods.

19. Drugs and poisons, subject to the provisions of entry 59 of List 1
with respect to opinm.

20. Economic and social planving.

at. Commercial and idustrial mono , combines and trusts.

22. Trade Unions; industrial and hibour disputes,

23. Social security and social insurance; employment and unemployment.

24, Welfare of labour including conditions of work, provident fumds,
employers’ liability, workmen's compensation, invalidity aud old age

ensions and maternity  benefics.

5. Vocational and technical training of labour,

26. I, medical and other professions.

27, Relief and rchabilitation of persons displaced from their original
ph&:c of residence by reason of the setting up of the Dominions of India
an -

38, Charities and charitable institutions, charitable and religious endow-
ments and * religious institutions.

29. Prevention of the extension from one State to another of infectious
ot contagions discases or pests affecting men, animals or plants.

10. Vital statistics induding registration of births and deaths.

31. Ports other than those declared by or under law made by Parliament
or existing law to be major ports.

32. Shipping and navigation on inland waterways as regards mechanically
propelled ms.nnﬂ the rule of the road on such waterways subject to the
provisions of List I with respect to national highways, '
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33. Trade and commerce in, and the production, supply and diseribution

of =
1) the En:lum of any industry where the control of such mdy
© by the Union &zur;crdarcd ‘I::?: P =4

arliament by law to be uﬁr‘lumt
in the public interest, and imported goods of the same kind as
such -
b) foodstufls, includ; edible oilsceds and ails;
¢) catdle fodder, including oilcakes and other concentrates,
raw cotton, whether ginned or unginned, and cotton seed: and
¢) raw jute

o e pelled vehic ding the principle ich

35 Mechanically pro vehicles induy inciples on whi
tamnnsudsvchic&ucmbclwind. St

36. Factotiss, !

37- Boilers,

e
19. News : and printing presses.

4o. Amhaﬁgal sites and remans other than those declared by Parlia-
ment by law to be of natonal importance. _

41, Custody, managment and disposal of propesty (ncluding agricultural
land) da:hmj’ by Law to be evacuee properry,

42. Acquisition and requisition of property. [The Constitution (Sewenth
Amendment) Ad, 1956)

43. Recovery in a Stare of claims in respect of taxes and other public
demands, including arrears of land revene and sums recoverable a5 such
arrears, arising outside thar Seate.

44 Stamp duties ather than duties or fac collected by means of judicial
stamps, but not including rates of stamp :

45. Inquiries and statistics for the purposes of any of the muatters
specificd in List I or List M1,

46. Jurisdiction and lpnwm of all Courts excepe the Supreme Coure,
with respect to any of the matters in this List,

47. Fees in respect of any of the matters in this List, bur nor including

“taken in any Coure.

APPENDIX 1V

Supplementary Notes
Page r5. Written and Unwritten Constitutions. The Constitutional
Court of the West Gernian Republic has expressed the view that the dis-
tinction between written and unwritten comstitutions: has np Juridical
basis of importance, The Court has observed: “Constitutiona] Ly does
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not comsdst enly of individual provisions of the Constitution but also con-
tains certain directive principles and ideas which inspire and link together
these constitutionsl norms. The Constituent Assembly has not certamnly
reduced into writing these principles and ideas, but there can be no doube
regarding their character as positive rules of consumtonal law.” The
conclusion has, therefore, been drawn that there can be no clear disuncuon
between written and unwritten comstitutions. (BverfG., 1953, Vol. 1.,
p- 403). Compare this with the observation made by Sir Owen Dixou,
a Judge of the High Court of Australia: "'Federalism means 2 rigid Consti-
tution and 3 rigid Constitution means a written instrinment. It &5 easy to

treat the written instrument as the paramount consideration, unmindful
oftl:c[im by the general law norwithstanding that it is the source
of the conceptions E govern us in determining the cffect of the
written instrument. Even in a unitary system of government the rules of
the common law operate, in a way that is perhaps subtle and ill-defimed
but is yet effactive, to impose conditions upon the actual exercise of legusla-
tive power_... Constirutional questions should be considered and
resolved in the context of the whole law, of which the common law,
including in that expression the docrrines of equiry, forms not the least
essential part.” (31 A. L. J. p. 240)

Page 73. Logical Interpretation. The Federal Constitutional Court
of the West Republic has confirmed the theory of German jurists
that every legal norm is complete in itself and, therefore, covers
possible case which falls within its ambit. The Court has; therefore, held
that the meaning of constitutional provisions must be progressive and
evolutionary and must cover matters not foreseen by the constituent
authority. (BvedG., 1953. Vol. IL, %] 401) X
Page 76. Logical Interpretation. The same view was expressed
Stone, |. in United Stutes v. Classic, 313 U. 8. 200: “'In determining whtd}:};
a provision of the Constitution applics to a new subject matter, it is little
sigmificance that it is onc with which the framers were not familiar. For
in setting up an endunng framework of ent they undertook to-
carry out for the indefimite future in all the vicissitudes of the changin
affairs of men, those fundamental purposes which the instrument jrselt
discloses. Hence we read the words, not as we read legislative codes which
are subject to conmtinnous revision with the changing course of events,
but as the revelation of the great purposes which were ntended to be
achigved by the Constitution as a continuing instrument of government.”
Page 110. Alteration of State Boundaries. The safeguard provided in
Article 3 of the Constitution has been whitded down by the Constitution
(Fifth Amendment) Act, 1053 which authoriscs the President to prescribe
the period during which the Legislatures of the States may express their
views in regard to proposed changes in the boundaries or names of their
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E:mlm to changes in the territonial limits of the States, This provision
ﬂ'damj- the Federal Constitutional Court to be 4 corollary
of the principle of democracy. (BverfG., 1952. Vol. L, p. 1)
Page 113. Cession of Territory. A distinction has been drawn between
cession of territory and adjustment of bowndaries. fir Nirmsal Bose v, Union
of Indie, A, L R (1959) Cil. 408, Sinha, J. of the Caleurta High Court
observed as follows: “If the adjustment of boundaries is no more than
deciding a correct boundary between Indis and a forcign State, as made by
the Raddliffe Award, then the adjustnient of the boundaries simpliciter
docs not involve cither giving up of territory or acquisition of erritory.
In other words, it is an ascertainment of what really to India and no
more. In such a case, Article 3 is not artracted at all and the matter would
fall within Article 73 and I do not see why it canmot be dune in exercise
of the executive power of the Union, unles Parliament has by law pro-
vided that such a thing cannot be done by the exercise of sich power.
There is no such liw in esistence. On the other hand, where the adjust-
ment of boundaries is effected by cession 1o a foreign power of territory
bclunging to India, then it wnuﬁi come within the purview of Article |
becanse it must necessarily resalt-in diminution of the arca of a State belong-
ing to the Indian Union.” s e
Page 137. Snpl'emu:yufﬁde Laws. In a recent case igh Court
ufg!fmmlh has held that Section 100 ir_uf Iilr] C-muumwulﬁh of %I‘Llnnuha
Act, 1900 gives momitcy to a federal statute whic empowers a
{".nn:ili.a:inng!md ﬂimu‘m: Tribumal to settle the rights and duties of
the partics to 2 dispute in disregard of the rovisions of a State law, with
the result that the State law cannor valid y operate where the Tribunal
has excrcised its authority to determine 5 dispute in disregard of the State
regulation (Robinson & Sons Lad. p. Haylor, 97 C. L. R., 177} o
Page 144. The Scope of Supremacy of Fe’iml Laws. In Public Utilities
Conmission v. United States, 355 U, S, $34. Douglas, J., delivering the
Judgement of the majority, referred to the observition made by Marshall,
C. J. in M'Culloch v. Maryland, § Wheat. 316: "It is of the VOTY essemnce
of supremacy to remove all obstacles to jes ction within ity ywn )
and 0 to modify every power vested in subordinate governumenits, a5 to
exempe its own operations from their gw nfluenge.”
Page 150. The Test of - The view that there cannot be

single test of repugnancy was en by the § Co United
Seites in Hines v; Dovidowits, 300 U 3 where Black, 1, el
the judgement of the Court, observed as follows: “This Court, in con-
sidering the validity of State laws in the light of treaties or federal laws
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tm;dthgﬂwﬂmrmlg'm,hmmdicmnfdmfuﬂuwiugupmﬁnm:
conflicting; contrary to; g ficld; gnance; inconsistency;
violanion; curtailment mwumln'ﬁm Hue m of these aprmmczs
provides an miallible constitutional test or an exclusive constitutional
yardstick. In the last analysis: there can be no one erystal dear distinetly
marked formula"
Page 170. Legislation. In a recent case the position has heen
further clarified by the Italian, Consticutional Court. Dc;i?‘ﬁ:g with a law
of the Region of Sicily, the Court has laid down that a kaw delegating
power to legislate is consttstionally valid only if it lays down the directive
principles and criteria. (Commissario deflo Stats v, Region of Sialy, Giur.
cost 1939. 757) Similarly, the Federal Constitutional Coure of the West
Genmnan Republic has that it & a principle of the Reditsstaat (3 State
govemned by the rule of law) that the power of the executive o levy a
;xh}rmmunfﬁ&mmismﬁvcdm:m must be ml;n&@i&dchmﬁ
3 delegating law which must specify the content, the ob; , and
scope as well a5 the sandard. (BverfG., 1959, Vol. VII., p. 278)
Page 187, Effect of Unconstitutionality. The West German Gonstite
tional Coart has also taken the view that an unconstitutional Law s :
or null and void. (BverfG., 1933 Vol I, p. 283} It would, therefore,
appear that according to German constitutional law, a statute which ha
been to be unconstitutional carmot be revived in the event of
a change in the provision of the Constitution.
Page 178. The Doctrine of Pith and Substance. In A. S. Krishnz v,
State of Madras, A. 1, R. (1957) S. C. 297, the extent of the sule was thus
stated by the Supreme Court: “The Privy Council had time and again
ta pass on the consticutionality of laws made by the Dominion and Provin-
dl-ﬁ;iihmrﬁ. Te was in chis situation that the Privy Council evolved the
doctriie that for deciding whether an tmpugmed legidation was intra vires
regard must be had w s pith and substance.” It was, however,
on behalf of the respondent in Hundard Dawakhans v, Union of Indic, ALR,,
(1960) S. C. 554, that the doctrine of pith and substance was applicable
in & case where it was alleged that the impugned legislation contravened
:fﬁnd:mmlriglu.mcnun.hnwnﬂ.m stated chat it did
not consider it necessary to decide the point, bue the following observation
made by the Court virtually mmmlpo:m 3 1ce of the contention:
“When the ionality of an enacrment is ged an the ground
of iolation of any of the articles in Part IIl of the Conseiruion, the ascertain-
ment of its oue nature and character becomes necessary, L. its subject
matter, the area it is mtended to operate, its purport and mtent have to be
itted. In order to do so it is legitimate to take into consderation
all the factors such as history of the legislation, the purpose thereof, the
surrounding circumnstances and conditions, the mischicf which it intended
E
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to su . the rem furthnd.’umuwhidxdwl:gﬂ;’ ture resolved to cure
and E true :mmnl:‘gr the remedy."
Page 191. The Doctrine of Severability. As we have already seem, the
gﬁ&mﬂ of Australia has uniformly adapted “the tese of novelty™ in
to determine whether or not the rule of severability s applicable
m a particular case, It has also been pointed out that this test was adopted
by the Federal Court of India in Shyamakant v. Rambhojan, A_1. R, (1930)
F. C. 74. However, in R. M. D. Chamarbaugwalls v, Union o India, A. 1. R.
Ilgj‘?] 8. 628, the Su Court of Indis has ado the following
Tules of construction™ mm by the courts in the United Seitex of
America regarding the 2 lication of the doctrine: (1) In determining
whether the valid pares 1 stitute are separable from the invalid parts
thereof; it is the intention of the legidature that is the determining factor.
Thmmbcippﬁtdbwlﬁhu du?&hm:woul_dhmmmdﬁc
valid part if it had known that the rest the statute was invalid. (2) If the
valid and invalid provisions are so inextr y mixed up that they cannot
bcxpamwdfmmm:tmhm.dmthainvﬂlmzydhpwﬁmmﬂmlt
inthcinv:lidiqrufﬂ'&cﬁniniumdxﬂy.ﬂn the other hand, if they are
wdﬁﬁﬁnmdmpm::thuﬁxrmiﬁngmwlutkinnlﬁ, what remains
s in itsclf 2 complete code independent of the rest. then it will be upheld
notwithstinding that the rest has become unenforcesble. (3) Even when the

upa:trunawhol:.lﬁmnhothcinwﬂcﬁtyafnpanwﬂlmuhiutﬁt
Eilure of the whole. {4) Likewise, when the valid and fiyvalid a
mmwmindxndmtmddnnmﬂnmpnufanhumhmwﬁt'ﬂk&
after omnitting m&dmhmﬂnmdumnmhhm
different from what it was when it emerged out of the legislature, then also
it will be rejected in its entirety, (5} The separability of the valid and
invalid provisions of 2 statiite docs not depend on whether the law is enacted
n the same section or different sections: it is not the forn but the nibstance
ofthcmmwlﬁrhium:wbj,mdtlmhumbnmimdmmcﬂmﬁn-
tion of the Act as 3 whole and of the setzin of the relevant provision there.
(6) If after the invalid rtion is expunged from the statute what remins
cannot be enforced withour making alterations and modifications therein,
then the whole of it must be struck down s vaid, 45 otherwise it wall
amnm:m[jirdicial legislation, {7) Indetermining the legislative intent on the
question of separabili .itwﬂlbckg:mmzuukcinmmuumd:hdmw
of the legislation, its o 'm,th:ﬁﬂ:andtbcp:cunhlcmit.

It & respecrfully submitted thar these "rules of constructinn do not
mllfrmpru-ridc a sausfactory solution to the problem, In particular, they
confuse between tests of severability and cases where the doctrine is obvie
ously inapplicable. It will no doube be conceded that the question which
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has to I;_: ﬂ-.ernnmnd in the first place is whether or notthe valid nuiiﬁlnr-.ﬂid
parts o impugned legidation are in fact separable upon a & ex-
ammation of the text of the legisavion. If they are not, aadit quaestio. Thus,
the question of soverability caimot arise in the following cases: (o) where
the valid and invalid parts are so inextricably mixed up 5 to form 2 single,
indivisible provision, as, for example, where the vali portions are merely
anallary to the invalid portions; (§) where the valid and invalid provisions
form part of 4 single scheme so that, ro use the words of the Privy Council,
they are not “'separable in operation”; and (c) where the valid portion cannot
stand by itselfand be enforceable after the mvalid portion has been expunged.
Se y, it is only when the valid and invalid portions have been found
to be divisible in fact according to the ordinary rules of interpretation
that the question of the application of the rule of severability can arise.
It is then that the Court has to ascertzin the intention of the legislature
which is undoubtedly “the determining fictor”. Three diffrent tests
have been adopted in this connection. According to the American decisions,
“the test to be applicd is whether the legisliture would have enscted the
wvalid part if it had known that the rest of the statute was invalid.” This
test has rightly been codased by the High Court of Australis. For instance,
Griffith, C. J. has mently observed in Whybrow's case, 11 C. L. R. 12
“What a man would have done i a stre of taces which never existed is a
matter of mere § ton, which a man cammot cermainly answer for
himeelf, much less for another.” Morcover, it is the rule of the common law
that the intention of the legislature must be ascertained from the text of the
legidation and not by s ion or conjecture, It i for this reason thar
the High Court of Australia has adapted “the test of novelty”, Griffith,
C. J. has thus expluined the test: “Whether the statute with the invalid
portions omitted would be substantially a different law a3 to the subject
matter deale with by what remains from what it would be with the omirted
E_ornnm’ forming pare of it." We have already seen that this test was speci-
cally accepred by the Federal Court of India. A third test has been adopted
the conrts in Canada. This is the test of “partial execution™. The rule
has been thus stated: “Although part of a Dominion or provincial Act may
be uhl:;_: vires, and.tht:ucfm. mvalid, this will not invalidate i:"r‘ul::n rest of the
Act, if it appears that one part is ate in its operation the other
m.m&u%h:wpﬁmdud;%nﬁhn islative will, and umless
the object of the Act is such that it cannot be by & partial execution."
(Lefroy, Leading Cases in Canadion Constitutional Law, p. 37) It is, however,
submitred that the correct and most appropriate test is the one which has
been adopred by the High Court of Australia.
An interesting illuseration of the misapplication of the doctrine of severa-
bility is to be (gnm:lin Mahaboob Sheriff & Sons v. Mysore State Transport
Authority, A. L R. (1960) 5. C. 321. In that case the Court referred to the
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prhdphhﬂduwnh%mhugwﬂu‘:muﬂh&dthﬂthmbdou
tb&mwummdbi‘;h:&mprﬁ:dﬂc,LLwhﬂhathulcgﬂnnm
woild have enacted the vali partif it had known that the rest of the statuce
was invalid. Therefore, the Coare was of the opinion that the question
before it resolved ineo this: would the Authority have ordered 3 renewal
ifit-knmthuitnnnldnu:mhm:thcpn'iuduf:pnmﬁthduwduu ?
The Court came to the conclusion that looking at the facts it war obvious
that the Authority would have granted renewal in the circumetances,
Fr.lhacfmdaddndﬂmitmnmmitmmr:hcw from the
paruha:w::lcgal,nmd}*.ﬂmgrm:nhhetmﬂhhm iteed with
ducm;nnﬂutincmingmﬂ:hdﬁ:iﬁﬂn the Supreme Court was really
pusting the care before the horse, for the question of leguslative intention
Elﬂunlymixifhﬁntﬁ:twapﬂm were separable. But in chis case

wu::ontrsr}'iuthesmmc;hcmifthispminnwun zed the order
‘Hmu]u:lﬁmhtmtmn}yﬁrrh:rmm:lnf:hcpﬂmi:, t such an order
Was not co m itself and could not stand under the statute unless it

was 0 moditied as to mike t]w:mmlvqudfurﬂunﬁrﬁmumpﬂhd
pr:um‘b;hf‘:iyh}' 'ii:lt mtb:::e. Th:rhnfm. it & obvious that the doctrine of
severability could not be applicable. In support of its decision che Su c
Counmﬁ:rrcdmiumﬂiadmiﬁminsl:f-jugfmbdmmdu. m
Collector of Customs, A, 1. R. (1958) 5. C. 845, where the application of the
lindﬁntofm:ﬂhﬂitywncxtmdcﬂ to orders issued in the exercise of

sttutory powers. But, as was ri tly pomted out by Kapar, J. tn his dis-
senting: judgement, the Wdrrr# ¢ i

Constitution | mdjrwithﬂuth'tg:timoi'du&mtuthnlhﬁm.
the wl.'ijmumm;‘ of the West GStmnm'th.epui:li: Imposes on the Federation
a8 as on consttuent Stases reaprocal obligation of “friend)
conduct within the Federation”. ( fihen | :

ﬁhﬁ{mlﬂomnfthcllcpuhl;;hu n::chri.ﬁc&lhhpmmm' :
principle of fni conduct within the Federation, which s equally
applicable to the F Smaswci[umﬂuhm&-r.i:inmdc&mhm
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together the parts of the Federal State, the Federation and the States, which
are dependent on one another under the common consticutional legal
order and not to loosen the federal sructure. Therefore, neither part can
m&ciudmyufﬁimdly&dﬂ:lmdunmudvby;mdngmpmrmﬁ
that the other part has not fulfilled its obligation of fricndly foderal canduet.
(BverfG. 1959, Vol. VIIL, p. 123)

Page 246. Tax on Sale or Purchase in the Course of Import, In 1
recent case the rule was thus stated by SuhbnR:o.,;.: “The legal positi

vis=3-vis the impart-sale can be summarised thos: (1) the course of impart
of goods starts at a point when the goods cross the customs barrier of the

forci country, ends at 2 paint in the im copntry after the
g cross the customs barrier; :t}ﬂh:nlcw" occasions the import
huﬂhh:ﬁnmnfh:pﬂm

a purchase by an importer of goods
when they are on the high seas by payment against shipping documents
is alo 2 i the course of import; and (¢) a sale by an importer of
goods, ligpmpntyiutlmguo&spﬂudmhimdﬂmaﬁ:ﬂhcrmipt
of the documents of title against payment or otherwise to o third party
by a similar s abso 2 sale ‘in the course of import.” The Court,
therefore, that where the importer, punsnant to the earlier contraces
entered into with the Government of India, delivered the shipping docu-
ments; incloding the il of lading ro the Government against payment
when the goods were on the high seas, the sales fell under the tourth princ
and, therebore, were sales that took plice in the course of impoct of
the goods mto India. [J. V. Gokal & Co. v. Assistant Collector, Sales Tax,
A. L R. (1960) S. C. 5531

Page 331, The Right of Secession. The question has often been raised
as to whether the members of the British Commonwealth of Nations have
the right to secede from the Commuonwealth, It is obvious that the same
answer camnot be applicble to the two different categories of members.
As regards the first category, “the balance of authoricy”, as Sir B, N, Rau
points out, would appear ta be in favour of Keith's view that these Domi-
nions cannot legally secede from the Commonwealth by unilateral action.
(India’s Constitution in the Making, p. 165) Keith's argument is that “the
Dominions were created as organised governments under the Bricish
Crown, and there is no provision in their constitution which contemplates
that they have the right to climinate the Crown or sever their connection
with it.™ A ing to him, m order to be effective, sccession miust be
under a statute of the Parliament of the United Kingdom as well as under
the statute of the Dominion concerned. He also exprosses the view that
“the concurrence of the other Dominions wuruldc:tn be. requisite.”" Sir
Ivor Jenningy is also of the opinion that “a Dominion does not secede
merely by establishing 2 rcpuEnn form of l.En:w-t:ﬂ:lrmmt‘" (Constitutional

Laws of the Commonwealth, p. 147). Support tor this view is to be found
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in the judgement of Viscount Caldecote, C.J. in Murray v. Parkes, {1042)
zl[.B.!;;.luth:!nuﬂmappcﬂa.ntm;I: under the National
Service (Armed Forces) Act, 1939, with failing to submit Limself for medica]
mmhﬁcmnmd:dmuhmad?;:ﬂifﬁmmdmui_ﬂfm
subject and was not, therefore, governed vitions e Act.
W?i]c rejecting this plea, Visecounr Caldeote nbﬁgod: “The removal
b the Statute of Westrminster in 1931 of an restriction upon the power
u}.thrlcgh!m ﬂf:hz:lrishl’rmﬂmcmpan slation, wheher repugnant
of 1ot to an lmperial Act, did not either ar by implication provide
for any separation, described sometimes a5 the i t to secede from the
British Commaonwealth of Nations ™ He also that the Government
of Eire had not declared that “the so-called right to secede has in fact been

wealth of Nations. On the other hand, ifit eeases to be a British Dominion,
itcznm]}rmmjnamnmhcrofﬂmﬂumnmmhhwiththcmcmu
dﬂmuﬂwmh:ndmbjmmnﬂ;mutﬁgﬁmr&ﬁ&:mw
du:snThEt:h!; ywhubdhappcrmdi::h?c:nidﬂudh.

s the members belonging to second category, their member-
ship o?gr}:i Commonwealth a:ilss E'mn

an agreement or treaty, dlthou
not of 3 formal character, between then and the ocher m:l:rtl.rbm'uf tﬁ:
Commonwealth. In their case, therefore, the right to secede existy and
&an be exercised by anilareral denunieiation of the agreement on such
grounds as they may comsider adequate.



BIBLIOGRAPHY

Alberdi, Lot Baser y Puntos de Parelds. Bucnos Aires, 1015,
Alleni, Low jr the Maling, Oxford, 1951,
Almorth, La costihiceione ftatiana, Milan, 1oys.
‘Anven, Law and Sustom of the Canmiturion, Vol. L Oxford.
Anschutz, Die Verfasunyg des Dewtschen Refchs, Bedin, 1930.
Anzilotti, Corso fi diritta internarionale, Vol. 1. Rome, 1905,
Astuti, La comituzioni della Svezia ¢ della Nonwegia. Florence, 1046,
Balladore Palliczl, Diritte cotitnzionade. Milan, sy,
Barbalhio, Constituicas Pederal Brazileira. Rio de Jancito, 1902.
Black, American Constitufional Law. St. Paul, 1937,
Bhmtschb, Geschichie des Schweizertschen Bundesrecht, Vol. 1 Zurich, 1849,
Baeel, Btwle wur la souveraindst dons I'éat fideraiif. Bere, 1886,
Berquin, La libesté de Iz presze, Paris, 1050,
Brie, Theorie dor Stamenverbindungen. Stuttgare, t886.
Bryee, The Amicricet Commomuesith, 2 Vals. New York, 1938;

Studiey in History and Juriprudence, Vol. I. Oxford, 1901,
Bruner, La garantiz intermationals des droits de I'howsme. Geneva, 1947,
Bruntali, Undond & Combinaziond fra glt Stavi, Turin, 1891,
Burckhardt, Kommentar der Secluweizer Bundesverfasaung, Vol. 1, Berne, To0q.
Burdeau, La riglme paclementaire. Pars, 1932,
Bustamente y Sirven, Derecho internacional pubilico, Vols. and 111 Havana, 1033 and 1937
Calderan, Derecho Comtitucionsl Argentino, 2nd Edition, 1 Vols. Buenos Aires, to35-26.
Calamandrei, Commentaria sistematico alls costitezione iralimns, 3 Vols. Florence, 1950,
Calyo, Le drair intemational, Vol. L. Paris, 1896,
Carze de Malberg, La théorie générale de I'Erar. 3 Vols. Pacis, 1920.

Melanger. Paris, 1933.
Chafee, Free Speech in the United States. Cambeidge, 1954,
Codacci-Pisanelli, Analig drlle funziont sorerane, Milan, 1946.
Conde, Introdueclon ol dereche politice actial. Madrid, 1940,
Coolidge, Constititional Limitations. Mew York, 1903.
Prawe, The Law of the Prest. London, 1047.
Dee Salis, Le droit féddral suisse, 5 Vobs. Berne, 1904-
Delpech, Lex aspeets i fédéraliome finandier, Paris, 1933,
Dicey, Laur of the Constitation. London, 1943,
Duguit, Traitd deé droit comstitutionnel, Vole. L & IL. Paris, 1933,
Duand, Les états féddraee. Pars, 1930,
Doverger, Ler régimes polifiques. Paris, 1945,
Eumnein, Eliments de dralt contirationne, 3 Vali. Vanis, 1924
Evatt. The King and his Domiwions, Oxford, 1936,
Fahlbeck, Die Regierunggform Schwedens. Berdin, 1911,
Fauchille, Dot fnfetmational, Vol. 1, Pare 1, Pany, 1923,
Finer, Theory and Practice of Modetn Government, 2 Vols, London, 1931.
Fon, Principi costituzionali ¢ libers manifeitazione del pengers, Milan, 157,
Galeottt, L liberta pergonule. Milino, 1053 :
Garegud, Droif penal frameais, 5 Vobs. Parh, 1013,



374 The Indien Constitution

Giscometti, Dir Auslepung der Selrveizerischen Bunderverfasmng. Tubingen, 1935,

Girand, La erize de Ja iﬁmalfr.h&tk. 1938, P e
Le powvoir exdoutif dans les démocraties ot & Amérigue. 19

Gordon, Les pouvelles constitutions ewtopienmes o b rale dw chef de I'Etat. Paris, 1631,
Responsabilité du Chef de |'Erat, Paris, win

Guarmo, La contituzione ftaliana, repertotio campleto, 1048-1953. Milam, g5,

Gouet, D¢ Punled dy E:bﬂ parlementaire, Pairs, 1930,

Hamileon, The Federalin, London, ooz

Headlam-Morlcy, The New Democratic Constitutions of Euupe. London, 1938,

Hall, Insermational Lew. Osford, 19aq.

Hewmel, Finanesupleich fay Bundessiaat, Berdin, Moz,

James, The Constitutional System of Brasi, Wishingron, 1oa3.

Jellinek, Dir Ledwr von den Staatenetbindungen. Vienns, 1883,
Allgeneine Stautsiehre. Berlin, 1923, _

Jeumings, Some Characteristics of the Indier Comstitution, Oxford Univensty Pres, 1953,

?hlmmidlum.lmﬂm,;mi.

Allgoncine Statelehre. Tubingen, 1936,
Eennedy, The Law wnd Custom of the South African Constination, Loudon, vgas.
Kiastibtan, Des comségquences juridigues de la transformution des Erats, Parn, 1883,
Kunz, Die Steatenierbinedungpen, Stuttgar, 1939,
Laband, Das Staatirecht des Deutschen Reickes, Vol. I Tubingen, 1876,
Lachenal, La partie politigue. Basle, 1944.
Laski, The American Predideney, London, 1941
Parliimentary Government in Englind, London, 1ogs.
Likerty in the Modern State. London, 1y,
Lstham, The Law and the Commomenith, Oxford Univenity Press, 194n,
Legathi y Lacambra, Bl Edade de Divecha e fa artualided. Madnid, 1914,
Le Fur, Etat fédéral of confddération & daans, Paris, 18a46,
Lefroy, Camada’s Frderal System. Toromo, to3r.
Leading Cases, Toronts, t930.
Lucifredi, La costituzivne nlindess. Florence, 1946,
pr"mwkmmnmwﬂpﬂ. 23 Hagie Recusil, Pamy,

1929.
Malgren, Sweriges forfattwing, Malmo, 1929,
Mangold-Kiein, Das Bonner Grundgesetz, 1957.
Mazumcar, History & Culture of the Indian Prople, Vol, 10 Bombay, 1953,
Markine- Guestreviteh, Les comstitudions del *Ewtopr naunvefle. 3 Vols. Paria, 1932
La théerie générale de I'Etat sovietigue. Revoe dy droit public, 1929,
Mantet de Oca, Levsianes de derecho commttucional srgentine. 2 Vols, Bursics Aires, 1917,
Moore, Digest of Infernatignal Laow, Vol. TI1. Wahingron, 1pos.
Morlarty, Pelice Law, Londan, 1957,
Otlero, El Devecho ronstitucional de la pesiguerre. Barceloma, ro49,
Onlando, Principil di diritto costituzionale. Flarence, 1925,



Bibliography 175

Orloff, La vive fondamental de la clessification dominante des Etats.
Oppenham, futemationsl Law, Vol. I London, 1947,
Parpagliolo, Cadice Contituzionale. Florenee, 1pa7.
Peaslee, Comstitutions of Nations. Coneord, 1950.
Pergolai, Orientamenti sociali della costinuzion: sontemporatiet. Floreooe, 1948,
Pinto, Ls libervé opinion et ff information. Paris, 1954,
Pitt-Cobbet, Leading Cazes on Invernational Law, Vol 1. London, 1gaa.
Posada, Tratads de derecho politics, 3 Vols. Madrid, 1029,
Potolicki, Le régime de la presse, Paria, 1939,
Prailaune, L'Unitarieme t¢ fe fédéralinme dans e Constitution allemnde du 1919,
Prelot, Précis du droit constitutionnel, Parir, 1950,
Quick, Legislative Powers. Melbourne, 1019,
Quick & Gamran, Auwotated Constitution of Ausdralia. Melbourne, tgat,
Rappard, Ls sonsinition f&érale & fa Swisse, Neucharel, 1048:
L'Individu et I'Evat dans Mépolution comstituriomnelle de Ja -Suisse. Zurich,
Le comrole de la constiturionalité des Iois fédéraler per le fuge aux Etate-Unis
et en Sudiee, Zeitschrift fur Schweizerisches Reche, Bule, 1934,
Rau, Constitutional Precedents, Constitusur Asembly of India, New Deliii, 1946.
Tndia’s Corestitation in the Maling. Caleutta, 1960,
Redlob, Le régime parlemeniaire, Paris, 1924,
Ridder, Meinungrfieilicis, Die Grundeechie, Yol 1. Berlin, 1053,
Rauays, L constitution de la républigue argentine, Paris, 1937.
Pooss, Sudi di Diritto comstinezionale. Milano, 1052
Rouffini, Diritd &i libert. Flotence, 1946,
Saunti-Romano, Prindpi di diriiie dostinezipnale generale, Milan, 1945,
Sen; The fwidian Stares. London, 1930.
Servais et Mecheynck, Ler Coder Belges, Vols. 1, & I, Brussch, 1956,
» Federalism in Conteal and Battern Envope. London, 1945,
Sovict Legal Theory. London, 1046, -
Shotwell, Corermments of Contingutal Europe, New York, 1045
Sibert, Traité de drolt fnternational public. Pari, 1951,
Smend, Verfaramg und Verfassungsrecht, Munich znd Leipzig, 1928,
Stendardi, Liberth ed eguaghinza nello Stato democratice moderns, Milars.
Story, Conmmentaries e the Constitation of the United States, 3 Vols. Boston, 1833,
Taracouzio, The Soviet Union and International Lite, New York 1035
Verdier, La comstitution fédérale de Ta république d" Autriche, Paris, 1944,
Vieyuset, De Lt neeessitd des partis organisés en régime parlemendaire. Paris, 1913,
Villenicave, La fin du principe de séparation des pousvirs, Paris, 1934.
Vinogradoff, Historical furisprudence, Vol. 1. Oxford, 1920.
Vincent, Govermient in Switzerfand, New York, 1OTH:
Virga, Libers glusidica ¢ dirigl foedigmentali. Milan, 1947,
Vyshiniky, Sovietskoe Gosudarstiennve Prave, Moscow, 1938
Wade & Phillips, Comstitutlonal Law of Ergland. London, 1950,
Westerkamp, Stestenbund nad Bundesstanr. Leipng, 189z
Westphalen-Forstenberg, Dar Problem der Grumibrechte im Verfanmgsleben Furopi,
Vienna, 1935.
Wheare, Federal Governmamt. Ouxford, 1046,
The Statte of Westminster amd Dowminion Stanss, Oxford, 1938,

F



390 The Indian Congtitution
Willoughlyy, Constitution of the United Saates, 3 Vb, New York, 1939,

Yaneff, La comtitution de I'union des républiques sociafistes savidiques, Patis, 1935,
ZLavalia, Jurssprudencia de la constitncion arpenting, 2 Vols, Buenos Alres, 1924,

LAW REFORTS

Couritry. Mame, Abbreviation,
Argenting, Fallos de 1a Corte Suprema, Fallos,
Australia, Commonwealth Law RBeports, CLE.
Austris, Oesterraichische Juritenzeitung, Oese. fur,
Bzl Revim Forame. Rev. For.
Cariads, Daminion Law Repons, DR
Eire, Irish Reports, LR,
France, Sirey, Recurd] génénle Sirey.

Palloz, Recueil périodique, FPraffoz,
Germnany. Entscheidungen s Reichwgerichts in Zivil  R.G2.
Sachen.
Enscheidungen do Bundaverfssungs-  BuedfGo
geriche,
Imfm. All Tndis Reporter. ALRL
taly. Ginrisprodensza costituzionale, Ginr. cost.
Giorisprudenss italiana, Criur, it
Foro italiang, For. it,
Mexico. Semanario judicial. Sein fud,
Juti i3 de la Soprema Corte, Jur: sup,
Switzetlond, mﬁ“‘m feddeal. Are, TF,
United Kingdorm, All England Reparts. AllER,
Linited States. United States Reports. EES)

N.B, For other English Law Reports the usual abbroviations fave beets wiedd.



INDEX

‘Accession, lnstrunient of. 114
Acquintzon and Cesmon of Termrory,
t13 and Agp. IV
Act, General Clames, 1997, 63
—Govenunent of lndia, 1935 44
—Indizn Indcpendence, 1947, &6 and
App- 1
Adminiuraiion, medistited, 196
Adussion of New States, Tio
Alteration of Statc 'Boundanes, 110 aud
App. IV
Amendment, Conatitutionm] —
amending  procedure  under  Indian
Constitution, 393
analysis ofamending procadare, 294
comstituent and unending powery, 388
limitations on anehding power., 207
three systems of, 200
Ancillary matters, 160
Aggenting, Constitution of —
compated with Indian Constitution,
Prifuce
constitariomal amendment, 203 2l 300
distribution of executive puiver, 195
—hnancial power, 337
—legilative pawes, 131
effect of anconstitationalizy of laws, 178
CMETEEHCY poWers, 227
express powers of the Presidenr, 208
federal interwention, 217 and 221
intezpreting suthority, 368
tneaning of repugnancy, 146
TOITOEPECIVE OPETation, i
supeennacy of federal Laws, 1gy
Supreme Court. 377
Anstralia, Comsutution of —
aleeration. of State boundaries, v
smeniding power and procedure, 2u)
and 298
commurications, 15&
defeme, 156
disrribution of exotutive power, 197
—fmancial power, 2310
—leghlative power, 130

dactrine af-:n'urﬂhﬂu}*, 1

cconontlc intcrests, 159

effect of unconstitutionality of Liwy, 185

effect of repugnancy, 130

cxtertial affsin, 155

federal intervention, 223

fimmeisl powers, 239

High Coun, 276

interpreting authority, 267

meaning of repugnancy, 140

sepremacy of federal laws, 144
Austria, Constitution of —

crmutitorional amendinent, 393

distnibution of executive power, 197

federa] interventon, 216

interpreting suthority, 265

supremacy of federal laws, 143

Belginm, Contitution of —
amrnding procedurse, 21
interpretation, 84
Judicial conirol, 216

Boundaries, Alteration of, 110

Brazil, Constitution of —
amending powet and procedure; 292
defemee, 157
distribution of exccntive power, 194
—af financiil powerl 240
—of legislative power; 132
CIMETECNCY pawers, 328
lederal intesvention, 21§
itterpreting mlhnrirr. 2
Judicial organization, 277
mlemaking power of the Proidens,

206

Buirma, Comstitution of —
financial powers, 338
stroctiute of the State, 62

Cabinet Governmenr, sce Parliamonary
Demoracy

Canada, Comtitution of —
amending power, j03
commumications, 158

delente, 157



supremacy. of Dominion liws, 143
weary-making powers, 135 and 319
China, Constitution of, smending powers
under, 201
Coloursble legislation, 166
Common law —
constitutional intetpretation, 106
retrospactive laws, 86
rulcs of intcrpretation, 64, 68, 70, 71,
7. 79 81 and 81
Commonwealth —

Balfour Declaration, 325

declaration of 1940, 329

Satute of Weuminster, 1031, 338

two categaties of memben, 323
Communications, 148
Comstitution —

and the peaple, 50

contralled and uncontrglled, 16

federal and unitary, 17

forms of democratic, 8

meating of, 3

ongin of, 1

rigid and flexible, 14 and App. IV
Comtruction of legislative grant, 174
Crown, the—

govermment of ludia by, 38

under Indisn Independeuce Act, 47

and %2
under Indian Cometation. 329

Decentralisation —

meamitig of, 37

under Indisn Conwitarion, 61 and 126
Defence, 146
Delegated leghilation, 167
Democracy —

The Indian Constitution

meaning of, 4

Parliamentary,

synthetic, 53
Direceorial regiene, 10
Distnibution of executive power —

method of sediatised administeattan,

196

method of separation, 197

sysem of co-cxtensive powers, 194

under lubian Constitation, 1og
Distribution of leghlative powes —

method: of, 129

mader Indian Condtugion, 133
Dectrine of Notrechs, 238
—aeverability, 164 and 106
Dyachy, 14

East India Company —
evalution of, 2y
government by, 32
legal position of, 32
Eire, Coustitution of —
position of the Head af State, 4
sdvisory jurisdiction of Supreme
Court, 384
powers —
doctrine of Notrecht, 126
Latin Americn law, 337
law of the United States, 235
under Indian Conutitution, 223
Estads di sitio, 323
Executive, ordinance-making power of,
i
Exccutive power, meatting of, 192
External affuirs, 155
Extraordinary powers, 214

Federation —
Hrie's theoty of| 1y
Bryce on, 33
essence of, 128
Haldanes tﬁt‘ﬂr? uf_ as
Jellinek's defintion of, 128
LeFuron, 20
meauing of, 14
processo of, 114
under Indiqgy Canstitution, 59 and 100



Index

Fedaral coonomic interests, 159
Federal finance, problems of, 334
Fedeeal institutiont, 160
Fedenl intervention —
in_Awsicia, 216
in cases nl‘aggrmiou. 210
i Latin Americs, 217
in the United States; 316
misder Gernran and Swivs Comtitutions,

g

under Tndian Conmtitution, 214
Federal laws —

supremacy of, 157

scope of supremacy, 140
Financial - contributions  and  grants—

gencral, 256

utider lndisn Camstitufion, 257
Financhsl powers, sec under taxing poser
Finazmsgleich, theary of, 235
France, laws and Constitution. of —

smending power, 208

emergency powers, 339

extruncous aids to interpretation, fo

and 83
mupmm by mlingr 78
luttrp:mdm

logical interpretation, 76

Germany, laws and Coustitution of —
slteration of boundaries, App. IV
CONELITEN POWET, 137
Constitutional Court, 365
doctrine of Netrecht, 354
federal execution, 219
finanicial powers, 338
logical inwpttmu::l. 73
republican form, 3
supremacy of federal lawy, 137

] nﬂqr-mahng power, App. [V

h'rtllufmpmhk.u
by the Crown, 18
dyarchical form of, 42
of the States, 119

e
of the Union, 116

Immonity of fostrumentalities, 203
Tudist Pepublic, smpcume of —
an susociation of States, 109
*indestructible union™, 123
multi-lingual, 132
lucoosigency of laws, 145
Intemnational  policy,
directives an, 133
Litermational responsthalicy, 521
Intorsational statos of the Indian Repablic,
308
lialy, laws and Conatitation of,
amending power, 298
amlogical imtarpretation, 78
Comstitutional Cotst, 364
delegated legialation, 164 and App. IV
effect of unconstitunonativy of Laws, 186
interpretation by extrancons aid, 84
literal hitecprezation, 67
logical interpreiation, 72
TEtIoEpCChive opcration, §9
rule-muking power, 20%

cotstititional

Japan, Constitution of —
amending power, 293 and 300
remuncistion of war, 316
Jellinek —
defimition of federadon, 128
defimtion of republic, s6m.
an clasification of States, 24
on execitive power, 193
Jenmings, views of —
sbrogation of fundamental nghts, 230
cabinel governinent, 13
general Beatures of Indian Canstitution,
Preface
Indian fmancial yystem, 359
tigidity of Indiam Coustitution, 303
Judicial power—
and constitutionality, 261 and 266
nthﬂmn of, 375



3fa

extraoedivary jurndiction, 182

High Cotirts, 384

interproang powes, 164

Supreme Coure, g, 273, 374, 278,
280, 283 and 28

Labund —
paramountcy. of federad bows, 145
theory of federation, =23
Legishitive power, sse Distribiition of
legislative power :
Leghslative power, rouss of, 136
Legislature —

fedenal, 116
State; Tig

Mexico, Consttution of —
abeogation of fuudimental rights, 129
smending power, 292 and 300
distribution of legislative power, 132
finencial powers, 238
URErpreting puwer; 260
intervention by Federal Government,
Band =2
repugmancy, effect of, 140
supremacy of federal laws. 138 and 145
Ministerial  rospomitbiliny, principle
of, 11
Misehionga pitom, the, 238

Mew States, admisston of, 110
Ordinunce-Making Power, 212

Pakisten, Filure of Comtitution in, 52
Pauchayats, system of. 11 :
Patliamentary democrcy, 10
#thand subssnce doctrine, 170
Pletury powerny, 163 ahd 168
Polund, Comtitution of —
amending power, 291
Juidicisl control, 16y
President of the Republic —
and sbrogation of fondamemal nights

22
atd failure of Constitziion, 314
constitutional position of, 53

The Indian Constitntion

emergency powen of, 213

express powens of, 307

implied powens of, 24
FPrmcely Seates — l e
merger and amalgamanon of, 114
political development of, 47
Protection of States agatiut invaion, 120

Repugnancy —
meaning of. 144
cffcctof) 150
Residuary Powers —
ander Amerisn Conmnution, 129
undes Argemtine  Comditution, 111
inder  Avstraliae Comstitotion, 1o
wnder Capadian Constitution, 172
under Indizn Conmurion, 133
tinder Swhs Comtitution, 151
Responsible Governmeni —
theory of; 10
bicth of, ¢4
Reproscutative  Leghlaore, Beghuing
af, 41t
Republicanmog —
mcaring of, 46
under Yndian Comtinotdon, 37
Bertrospective Qperation of Laws —
rule of Common Ly, 86
rule of Continental Jurhprudence, %9
rile of ltalian Law, &t
tule of Latin American Law, gi
tmder ludian Constitution, oz
untder Momay Law, B4
Reveie, Ditrdbution of —
geucral principles, 243
unider Indisn Constitution, 254
under other conminmions, 233
Rule-making Power —
Latin Ameriom Law, 206
smder American Constitution, 04
under French and halisi Comtity-
Homy, 205
under Indisn Comstituion, 206

Secenion —

from Commonwealihy; LAV
under American leti:tu?m. 1ad




Trdex

onder [ndian Condtication, 124
under Sovie: Constitution, 13§
Seipl:n:im of Pawer, the Dopcriue
1,
Sevenbility, the Doctrine of, 154, 190
and App. IV
Savict Unidon, Constirution of —
snsending power, 291
conititurional interpreration, 364
diwrtbotion of exccntive power, 1046
—legifarive power, 132
position of member States, 3158
States of the Indian Union —
alteration .of boundanes of, 110
apparatus of govermment in, 119
exscutive powers of, 199
federal grants to, 257
federal intervention i, 230
leghlative powers of, 161
Legmnlatiires of, 119
pm-:hﬂuunu of eonergency i, 223
reprosentation n Union  Leginla-
gures, 117
subject to Union directives, 2a1
disipestiion of Constitution of, 315
1axing power of, 231
Statute of Westminster, 1931, Effeer of,
EEL]
Sulject Matters off Leghlation —
the Concurrent List, 16z
[the State List, 162
the Ulnion List, 144
Supremacy of Foderal Laws, 137
Sweden, Consutution of, position of
the H=ad of State wnder, 56
Switzerland, Consthtuton of —
smending power, 293
distribution of executive power, 194
—legislative powes, 130
doctring of Netrecki, 226
financial powers, 237
Jjudidal control, a6z
setrogpective operatio, rol
supremacy of federal liws, 137
express lmitations on, 242

381

implied Hmiraifows om, 248
the Mischungiryniem in Mexico, ‘Weit
Geruuany, Awmials and the Unied
States, 234
the Tremmmngoyrm i Switzerland,
Argentina, Borma and | Caiada,
3374
mler Brazilian Comstitution, 246
under Indian Cawtitution, 240
Taxation, Distribation of Incomic from—
general principles of, 353
under Indian Comoiution, 154
under other Conuritutions, 255
Territarics —
acquisition and ' cesAon of, 113 and
App. IV
Linion, 13t
Treaty-Makiing Power —
of the Exécutive under Indian Con-
stitution, 210
of the Legislatoee, 155
the rule of Amierican and Argetitine
Comstitations, 211
the ule under French law, 212
under Indian Constiunion, 515
ander West German | Constitution,
App- IV
Tremnunguiyent, The, 237

Unconstitutionality —
effect of, 179
munulg of, 178
of American and  Aasrraliin
llw'l. 18%
suale of German law, App. IV
smder Indian Constityition, 179
under ltalian Constitution, 186
Unjon Territories, 121
Canmiitution, 17
United States, Constitution of —
amending: power and procedure, 163
declamtion of war aod conclosion of
peacs, 212
digtribution of cxecutive power, 10
—legislative power, 139 ’
—EVEnue, 254
—taxing power, 339



182

docrrine of immunity of intnmmenta-
Lides, 201

efficet of repugmancy, 151

efiect of imconsinstionality, 185

EMETETICY POWETS, 225

extraordinary powers, 316

limitstion on taxing power, 243

protection of States, 231

powens of the Supreme Court, 266,
374 and 28y

“The Indian Constitution

rule against delegated leghlation, 160
rule-graking power of the executive,

el .
supremacy  of federsl: laws, 137
and 144

taxing power and Bmdamental rights,
231

Wreitten and Uswritten Comtitu-

‘tions, see under Constination,






CATALOGUED:
v g

L



Central Archaeological Library,
NEW DELHL '

Call No. 342.54/Sen - 29231 |

Amr_ .an' nQK'

Comparative study of the
congtitution, vol. I,

Eorrowes No. | Date of lssue | Date of

W" 1."’3;&..-’ 'L fh_.

£ L
. n .-.' .1-'*.?.-_1.-_:..-1.“ f\—f;'-'i/f:_;} 1= l,r? 2 .'r;"j =
‘; [— |
A g, " fd“'?

froslonsis | 280221 _|14[60%
| P!cmdeJ A0 Xx D

| LAad="

L.H__.w 1’?'-"*'53 '{“,;’fh- Q«X“{

R

.ﬁ'l-mm

- S IS -




	00000001
	00000002
	00000003
	00000004
	00000005
	00000006
	00000007
	00000008
	00000009
	00000010
	00000011
	00000012
	00000013
	00000014
	00000015
	00000016
	00000017
	00000018
	00000019
	00000020
	00000021
	00000022
	00000023
	00000024
	00000025
	00000026
	00000027
	00000028
	00000029
	00000030
	00000031
	00000032
	00000033
	00000034
	00000035
	00000036
	00000037
	00000038
	00000039
	00000040
	00000041
	00000042
	00000043
	00000044
	00000045
	00000046
	00000047
	00000048
	00000049
	00000050
	00000051
	00000052
	00000053
	00000054
	00000055
	00000056
	00000057
	00000058
	00000059
	00000060
	00000061
	00000062
	00000063
	00000064
	00000065
	00000066
	00000067
	00000068
	00000069
	00000070
	00000071
	00000072
	00000073
	00000074
	00000075
	00000076
	00000077
	00000078
	00000079
	00000080
	00000081
	00000082
	00000083
	00000084
	00000085
	00000086
	00000087
	00000088
	00000089
	00000090
	00000091
	00000092
	00000093
	00000094
	00000095
	00000096
	00000097
	00000098
	00000099
	00000100
	00000101
	00000102
	00000103
	00000104
	00000105
	00000106
	00000107
	00000108
	00000109
	00000110
	00000111
	00000112
	00000113
	00000114
	00000115
	00000116
	00000117
	00000118
	00000119
	00000120
	00000121
	00000122
	00000123
	00000124
	00000125
	00000126
	00000127
	00000128
	00000129
	00000130
	00000131
	00000132
	00000133
	00000134
	00000135
	00000136
	00000137
	00000138
	00000139
	00000140
	00000141
	00000142
	00000143
	00000144
	00000145
	00000146
	00000147
	00000148
	00000149
	00000150
	00000151
	00000152
	00000153
	00000154
	00000155
	00000156
	00000157
	00000158
	00000159
	00000160
	00000161
	00000162
	00000163
	00000164
	00000165
	00000166
	00000167
	00000168
	00000169
	00000170
	00000171
	00000172
	00000173
	00000174
	00000175
	00000176
	00000177
	00000178
	00000179
	00000180
	00000181
	00000182
	00000183
	00000184
	00000185
	00000186
	00000187
	00000188
	00000189
	00000190
	00000191
	00000192
	00000193
	00000194
	00000195
	00000196
	00000197
	00000198
	00000199
	00000200
	00000201
	00000202
	00000203
	00000204
	00000205
	00000206
	00000207
	00000208
	00000209
	00000210
	00000211
	00000212
	00000213
	00000214
	00000215
	00000216
	00000217
	00000218
	00000219
	00000220
	00000221
	00000222
	00000223
	00000224
	00000225
	00000226
	00000227
	00000228
	00000229
	00000230
	00000231
	00000232
	00000233
	00000234
	00000235
	00000236
	00000237
	00000238
	00000239
	00000240
	00000241
	00000242
	00000243
	00000244
	00000245
	00000246
	00000247
	00000248
	00000249
	00000250
	00000251
	00000252
	00000253
	00000254
	00000255
	00000256
	00000257
	00000258
	00000259
	00000260
	00000261
	00000262
	00000263
	00000264
	00000265
	00000266
	00000267
	00000268
	00000269
	00000270
	00000271
	00000272
	00000273
	00000274
	00000275
	00000276
	00000277
	00000278
	00000279
	00000280
	00000281
	00000282
	00000283
	00000284
	00000285
	00000286
	00000287
	00000288
	00000289
	00000290
	00000291
	00000292
	00000293
	00000294
	00000295
	00000296
	00000297
	00000298
	00000299
	00000300
	00000301
	00000302
	00000303
	00000304
	00000305
	00000306
	00000307
	00000308
	00000309
	00000310
	00000311
	00000312
	00000313
	00000314
	00000315
	00000316
	00000317
	00000318
	00000319
	00000320
	00000321
	00000322
	00000323
	00000324
	00000325
	00000326
	00000327
	00000328
	00000329
	00000330
	00000331
	00000332
	00000333
	00000334
	00000335
	00000336
	00000337
	00000338
	00000339
	00000340
	00000341
	00000342
	00000343
	00000344
	00000345
	00000346
	00000347
	00000348
	00000349
	00000350
	00000351
	00000352
	00000353
	00000354
	00000355
	00000356
	00000357
	00000358
	00000359
	00000360
	00000361
	00000362
	00000363
	00000364
	00000365
	00000366
	00000367
	00000368
	00000369
	00000370
	00000371
	00000372
	00000373
	00000374
	00000375
	00000376
	00000377
	00000378
	00000379
	00000380
	00000381
	00000382
	00000383
	00000384
	00000385
	00000386
	00000387
	00000388
	00000389
	00000390
	00000391
	00000392
	00000393
	00000394
	00000395
	00000396
	00000397
	00000398
	00000399
	00000400
	00000401
	00000402
	00000403
	00000404
	00000405
	00000406
	00000407
	00000408
	00000409
	00000410
	00000411
	00000412
	00000413
	00000414
	00000415
	00000416
	00000417
	00000418

