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PREFACE

THE object of this work is to trace the growth of the Roman
constitution, and to explain its working during the two phases
of its maturity, the developed Republic and the Principate.
The title selected perhaps expresses more succinctly than any
other could do the nature of the plan which I wished to under-
take. My desire was to touch, however briefly, on all the
important aspeets of public life, central, municipal, and pro-
vincial ; and, thus, to exhibit the political genius of the Homan
in conmexion with all the chief problems of administration
which it attempted to solve. This design, like many other
comprehensive plans which have to be adapted to the limits of
a single volume, was necessarily subjected to modifications in
detail ; and, sinee one of these modifications has affected the
whole scope of the book, it requires some mention in a preface,
I had intended to carry the treatment of my subject beyond
the confines of the Principate, and to deseribe the political
organisation of the later Empire as elaborated by Diocletian
and his successors. 1 found, however, that a discussion of this
period would cause my work to exceed the reasonable limits
which can be conceded to a handbook, and 1 was forced to
abandon the enterprise much against my will. I was somewhat
comforted in this surrender by the suggestion that the constitu-
tion of the later Fmpire was perhaps not strictly “ Roman.”
This is a verdict with which I agree in part. The organisation
which had Constantinople as its centre was certainly the
organisation of an Empire which was permeated with the social
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ideals of later Rome, which had adopted a Latin code, aud which
employed an administrative system whose origin was to be foumd
in Italy ; but in the forms of rule which the minarchy presented
the break with the past was remarkable. The absolutism was
no new thing, but the guise assumed by this absolutism was
startlingly novel. It is not only that classic traditions were
forgotten, that, as Gibbon says, * the purity of the Latin language
was debased by adopting, in the intercourse of pride and flattery,
a profusion of epithets, which Tully would have scarcely under-
stood, and which Augustus would have rejected with indignation,”
but that, even where the continnity in public institutions ean be
traced, it is one of names rather than of ideas. In the Principate
we see a perverted Republic ; in the monarchy a Hes publica only
in the narrowest etymological sense of those words. Perhaps
the accession of Diocletian does, after all, mark the elose of a
true * Roman ” public life.

The task, even as thus limited, has been a long one, and
would have been still longer had it not been for the kindly
assistance rendered me by a former pupil, Miss Muriel Clay, of
Lady Margaret Hall The help which she has given in the
reading of the proofs, and in the verification of the references to
original authorities, has not only facilitated the production of the
book, but has materially improved it by the removal of errors
and obscurities. 1 have also to thank her for the Index of
subjects and the Index of Latin words which accompany the
volume,

A H J G

Oxvonrn, April 1901,
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CHAPTER 1
THE EARLIEST CONSTITUTION OF ROME

§ 1. The Grouth of the City

Is the developed political life of Italy there is a survival of
a form of association known as the papws'—an ethnic or, at
least, a tribal unit, which is itself composed of a number of
hamlets (vici, ofkor). This district with its group of villages
perhaps represents the most primitive organisation of the Ttalian
peoples engaged in agriculture and pastoral pursuits® The

seems to resemble the tribe (frifue) of the fully formed
eity-state,® while the wicws may often have represented, or
professed to represent, a simple clan (gens). In the centre of
the district lay a stronghold (arz, castellum}), in which the people
took shelter in time of danger.

There are, indeed, traditions of isolated units still smaller
than the pagus. The clan is sometimes pietured as wandering
alone with its erowd of dependants.*  But migration itself would
have tended to destroy the self-existence of the family; the
horde is wider than the e¢lan, and the germ of the later eivifes
must have appeared first, perhaps, in the pugus, later in the
populus which united many pagi. The union may have been

i Pogus (connected etymologically with sdmonge, pago, pengo) implies the
iilea of ** foundation " or “sottlement.”

T Of. Liv. il. 62 *Incendiis deinds nom villarum modo, sed etinm vicomim,
quitms frequenter habitabatur, Sabini exeitl"

B &5 Servins Tollins is said, secording to one sccount, to have divided the
tarritory of Rome into twenty-six pagri.  Poagus is 8fjuos in Greek (Festus p. 72), but
this proves lttle as to its origin ; it is the pagus s port of a state that i thus
tranzinted. The Sfpor or Sfpey in Greote had often been {sa in Hlis) a self-
existent community.

4 Liv, K 16. Yot even lere the Cloudie gens Is represented ns expelled from
& ciridies.

B
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slight at first, and may often have been hased merely on the
Lpumaiun of some common shrine, Much of the eivil and
eriminal law wans administered within the family in the form
of a domestie jurisdiction which survived in historical Rome;
but a common market would involve dispntes, and these
would have to be settled by an appeal to an arbitrator {arbiter)
even before the idea of & magistracy was evolved. Lastly come
military necessities whether of defence or agpression. Tt is these
that create a power which more than any other makes the state.
The mild kingship of the high-priest of the common cult gives
way to the organised rule of an imperium, and the king, praetor
or dictator, is the result, the coherence of infant organisation
4 being dependent on the strength of the executive POwer.

In the earliest city of Rome, to which we are carried back
by tradition or archaeological research, this development has
already been attained. The square city (floma quadrala) was
the enclosure of the Palatine, the grazing-land ” of the early
Roman shepherd ;! the hounds of the oldest pomerium  were
known in later times to have been the limits of this =ite,® and
truces of the tufa ring-wall may yet be seen. From this centre
the city spread in irregular coneentrie circles® Traces of ritual
have preserved a memory of a city of the seven hills (Septi-
manditm)—not those of the Servian Rome, Tt five smaller
elevations, three (Palatinm, Cermalus, Velia) on the older ity
of the Palatine, and two (Oppius, Cispius) on the newly-included
Ksquiline ; while two valleys on the latter (Fagutal and Subura)
also bear the name monfes® and are, with the sites that really
deserve the name, inhabited by the monfani, who are distinguishad
from the pagani, the inhahitants of the lower-lying land beneath,
It is not impossible that these seven “hills ™ were onee the sites
of independent or loosely connectod villages (vici, or perhaps even
pagi) which were gradually amalgamated under o central power,
and, as the walls of the state could never have been coterminons
with its territory, each successive enclosure must show the

! Tho anclents derived Palating from the dalare or prlore of cattle (Fastns
p. 220} or from the shepherd's god Pales (Bolinns [ 15% It &s perhaps derived

from the root pa (pasc).  Bes 0, Gilbart eschivhie a. Topographie der Zads
Hom dn Altertum L p, 17,

: Toe, Ann, xii 24,
This tendenay is best oxhibited in Tokters map showing the i
Bome { Baumetater Denbmaler art, “Rom * Karte 'I'.'I.Ij : - st ol
¥ Featus pp. 340, 341,  Bue Gilbert Topographie L pp. 38, Tae
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ingorporation, voluntary or enforeed, of o far greater number
of smaller political units than those which the fortifications
direotly absorbed. Modern inquirers, following up o further
hint supplied by the survival of & ritual, have held that there
was another advance before the epoch of the Servian Rome was
reached, and that what ia known as “the Rome of the foor
regions ” survives in the sites associated with the chapels of the
Argei,! and is preserved in the administrative subdivisions of
the city to the close of the Republie.® To form these regions the
Caelinn, the Quirinal, and the Viminal hills were added, while the
Capitol with its two peaks now became, not indeed a part of
the town, but, as the “head ” of the state, its chief stronghold and
the site of its greatest temples. The final step in the eity's

wth was the enclosure associated with the name of Servins
Tullius, a fortification extending beyond the limits of the true
pomerium, which added to the city the whole of the Esquiline to
the north-east, the Aventine to the sonth-west, stretehed to the
west to the bank of the Tiber where the Pons Sublicius erosses
the river, and formed the enceinte of Republican Rome.

It is possible that sn amalgamation of slightly different
ethnic elements may be associated with this extension of the
city. That a difference of race lay at the basis of the division
of the primitive people into their three original tribes was believed
in the ancient, and has often been held in the modern world.
The Tities (or Titienses) were supposed to be Sabine® the
Ramnes (or Ramnenses) Roman ; the Luceres were held by some
to be also Latin, by others to be Etrnscan. Thers is, however,
a rival tradition of the artificial creation of these tribes by thi
first Homan king,* and, when we remember the arbitrary applica-
tion in the Greek world of tribe-names that had onee been

significant,® we may hold it possible that the great swwoukwrpds

1 Yarro Lol v, A6 L

% {p, in the four eity tribes— Palatinn (Palating, Cermalns, Velia), Espuilinag
(Oppins, Clapins, Fagutall, Suburang or Seewsans (Coelins, Subnra), Colfinag
(Quirinalis, Vimipalis—as reglon outside the old Beptimontium}. See Belot
Histolre des Chevaliers Bomaine i. p. 401,

% Tha Sabine origin of the Titiss rested perhops on the Sahine seers of the
poefalea Titii (Tae. Anm, i. 64), CL the Thracian origin ascribed to the Eumolpidas
at Athsns on secount of the character of their olt.

 Cic. de Rep. il 8, 14 “ populumgue et mo et Tatii noming et Tncumonis,
qui Romnll socius in Bubino prostio coclderat, in tritma tris . . . diseripserat.”

8 gz the manner in which the Tonie tribe-names wore impossl at Athens after

thieir primitive signification had beca lost.
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typified by the name of Romulus was not accompanied
by any large alien intermixture with the primitive Latin popu-
lation. The existence of Sabine gods like Sancus, or Sabine
ritual as typified in Numa Pompilius, is no more evidence of
Sabine intermixture than the early reception of Hellenic deities
is of Greek ;' and though it is possible that a Sabine tribe once
settled on the Quirinal, and it is almost certain that at the close
of the monarchical period an Etruscan dynasty ruled in Rome,
yet the language, religion, and political structure of the early
state were of a genuinely Latin type. There was, indeed, con-
tact with peoples more developed in material civilisation or more
gifted in their spiritual life, and to this contact the debt of Rome
was great. HRome adopts the Chalcidian alphabet ; she receives
early Greck divinities such as Herenles, Castor, and Pollux ; she
models her statue of Diana on the Aventine on that of Artemis
at Massilia ; she imitates the Greek tactical organisation in her
early phalanx. But it is very doubtful whether the obligation
extended to the reception of the politieal ideas of Hellas
Parallels between Roman and Hellenic organisation may be
observed in certain institutions such as the eguites and the census ;
but these are military rather than purely political, and in all the
fundamental coneeptions of public law—the rights of the citizens
individually and collectively, the power of the magistrate and
the divine character even of secular rule—Rome differed widely
from the developed Greek communities with which she was
" brought into contact, and seems in her political evolation to
have worked out her own salvation. The more developed civilisa-
tion of Etruria doubtless filled up cortain gaps in her politieal and
religious organisation both by contact and by rule. The strength
of the religions guilds (eollegia) of Rome may be due in part to
an imitation of the Etruscan hierarchy ; the refinements of the
science of augury may also be Tusean ; and tradition, as we shall
see, derives from the same source the insignia of the Roman king,

§ 2. The Elements of the Population—Putricians, Plebeians, Clients

The free population of Rome as a developed city-state
wag composed of the two elements of Patricians and Plebeians,
The ultimate source of this distinction, which is undoubtedly

1 O Niese Grundriss der vin. Gesch, pp. 20 =g,
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anterior to the foundation of the city, can only be a matter of
conjecture ; but the origin of the Patriciate may probably be
explained as the result partly of earlier settlement, partly of
superior military prowess. The warriors within the pale receive
the new eettlers, but only on certain conditions ; these conditions
are perpetuated and become a permanent badge of inferiority.
The happiest guess of the many made by Homan antiquarians
as to the origin of the Patricians was that they were originally
the “free-born” men (ingenud), the men who could point to
fathers (patres) and in their turn become full heads of families!
—the men in short who, at a time when the family with its
juristic head, and not the mere individual, was the true unit of
life, were the only full citizens of Rome. Such men alone could
be partners in the true ownership of property, or sue and be
sued in their own right,? and such an exelusive right to a full
personality in private law they claimed in virtue of their public
gervices or privileges—the duty of taking the field on horseback
or in heavy armour, the right of uplifting their voices in the
assembly when they acclaimed a king or ratified a law.

The whole free community, other than the pafres or Patricians,
is rogarded as the “ complement ” of the latter, ** the multitude
(plebs, plebeii) which, with the fully privileged class, makes up
the state? It is possible that, in a very primitive stage of Homan
history, these Plebeians may all have been in the half-servile eon-
dition of clientship ; but, even when the earliest records of Rome
are revealed to us, this has ceased to be the case. Not only
has the son of the original client evolved a freedom of his own,
but a man may become a plebeisn member of Rome without
subjecting himself to the degradation of elientels. No less than
five ways are described or can be imagined in which the non-
vitizen could become a citizen, and at least one of these reveals
the possibility of the perfectly free Plebeian. In the old life of
the pagus and the gens, the weaker sought protection of the

! Cinglus ap. Festum p. 941 *Patricios Cincine ait in libro de comitiis eos
appellnri solitos, qui nues ingunul voeentor,” CF Liv, x. 8 (300 no.; from the
spesch of Decius Mua) § § “Bupper iitn auditn sunt eadem, pemes vos anspicia
esse, vos solos pontem hsbere, vos solod justnm impérium of anspicium domi
militinegue ' ; § 10 * en unguam fando audistis, putelcios primo esse faoton non de
coelo demissos sed quil patrem cleve poseent, id est nibil ultra quam togenuos 1

% My, Steachan-Davidson remarks (Smith fhet of dufig. L p 354) that, on
the evalution of the ﬂﬂhu of the [I].EMIIH. these ton should have bheen _pulrfﬂ:;"
bt that the word pofrisis purvived ns a *token of an arrested development,”

i Plahs is connected with the root which appears in eomples, fmplos, whfflos,
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stronger by a willing vassalage, which ripened, when the state
was formed, into the Plebeiate which had its origin in clientship.
A similar position was ultimately gained by the descendant of
the manumitted slave. The stranger (hostis) from a city which
had no treaty relations with Rome, or no relations which
guaranteed a mutual interchange of citizenship, must, if he
wandered to this new home, also make application to a patron
and beeome his client. It is lpss certain what was the fate of
the inhabitants of a conquered city who were violently deported
to Rome. The annalists, indeed, represent such men ns being
received into the citizen body, and as becoming membors of
the tribe and the curia;' but it is probable that in the pre-
historic period they became clients, immediately of the king to
whom they hnd made their subjection, ultimately perhaps of
patrician houses to which he chose to attach them as dependants?
In all these cases cliemtship may have been the original lot of
the Plebeinn ; but this conld hardly have been the fate of the
immigrant who moved to Rome from a city which already
the jus commercii with that state, and by the exerciss

of the right of voluntary exile from his native land (jus erulandi)
claimed the Roman civifas. The existence of such relations
between Rome and cities of the Latin league is attested for a
very early period, and they may even have been extended to
cities outside the league® As the jus commereii implies the right
of suing and being sued in one’s own person before Homan
courts, there seems no reason why such an immigrant should
make application to a Homan patron;* but, if he did not, he
wias in the chief aspects of private law n perfectly free man, and
! Liv, & 28 *'popolum omnem Albanum Homam tralocers in animo est,

civitabom dare plebi, primores in patres legere,” Diouysins {ii. 35) represents
tha people of Uaehinn and Antemnae ns being, after their subijection, emrolled

efy ks ol #pli'l?ﬂ.
Cf. Dionysius’ acoount of Romulus’ institution of clientship (il 9 maparara-
fjeor &8 Flwce rait warpador rods Sguorios, dwivpefar dederg L . . e adris

ffafhira pipar mporrdroy o . . warpordar drepdoar The Tporrorior),

¥ The jus copmercii has been red into the relations of Homs with Carthage ns
dopicted in Molybing' second treaty [Folyh, Gl 24, 12 ér Zicehiq, #r Kapynitwio
drdpyovsy, wal iy Kapynliln wdrra cal wowlrw end wodeirw (the Homan) dom
«nl 7 wolirp (the Carthaginisn) fearee] But jurisdiction here moy lave beey
the work of some [ntersationnl court, and the jus commercii, without tha Juea
erfonli, would hardly have made o foreign immigrant a eititen of Hame,

4 Cleero shows that there wis m controversy whether applisatin wis eausistent
with exdivn (de Oref L 38, 177), “Quid ¥ quod item in centumviel Jjudisln
certatim essa nconplmun, qui Remem in exflium venlssot, eui Romas sxnlnre Jun
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illustrated a status to which the quondam-client must from an
early period have tended to approximate. Where the right of
intermarriage (fus conubii), as well as the right of trade, was
ranteed in a treaty between Home and some other town, it
is questionable whether this gift ever implied the possibility of
matrimonial union with members of the Patriciate, It is at
least certain that, at the time of the Twelve Tahbles (451 B.C.),
and therefore probably from a very early period, a disability
common to all the Plebeians was that they might not inter-
with members of patrician clans. Yet, although there
wos this great gulf parting the two orders, it was possibla for
gither ¢lass to be transferred to the status of the other. We
<hall see that tradition represents a vote of the Patricians in
their assembly as a means sufficient to recruit their arder by
the addition of a new family ; while, after the Plebs had evolved
an assembly of its own, o transifio ad plehem might be effected
by an act of that body! Adoption from a patrician into a
plebeian family produced the same result.

That the clientship of which we have spoken was not
peculiar to Rome, but was an old established Italian institution,
is a truth reflected in the legend of the gens Claudia which
moved from Regillom to Home with a vast multitnde of
dependants. It is separated by but a thin ling from slavery.
While the latter was based on conquest in war, the former was
prohably the result of voluntarily-sought protection in the turmoil
of a migratory life, or perhnps at times the consequence of the
suzerainty of a powerful village being extended over its weaker
neighbours. In the developed state the principal object of this
relation is legal representation by the pafromus, for the client

no legal personality of his own. For the condition of
the client we can but appeal to that of the slave and the son

esset, af se ad aliguen: quasi patronaim applicaviaset intestatogne esset mortuns,
nonna in en couss jus applicationis, obscurum saoe et fgnotum, patefactum in
judicio stque illastratin: est a patrono o

L Tonaras vil. 15, P, Clodius first trisd this method ; when it was opposed
e resaried to the artifice of adoption. Courtly writers imagined a tranmtio for
the plebeian Octavii, Snet. Awg. 2 “Ea gone 8 Tarquinio Prisco regs inter
minores gentes adlects . . . moX & Gervio Tullio in patricias transducts, pro-
cedents tampore ad plebem ge eontulit.”

Ly, @i, 16 (504 w0) Y Attus Clansus {deiven ont from Regillum) mogms
sHentiam comitatus mams Rommm transfogit.  His elvitas data ageryus trans
Aniunem . . . Appios inter potres (i, the Bemnte) loctus houd ita multo post in
prineipum dignationem pervenit.”  CF Suet. Tib, 1.
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of the family. Such property as he possessed may have been
merely a pecwlium, the small aceumulation of cattle nnd means
of hushandry which his master allowed him to form; had the
client wronged a citizen, we may assume that his body might
be surrendered in reparation of the damage (norae deditio) ; the
origin of Roman oceupation of land on sufferance (precario) may
perhaps be traced to the permission by the patron to till a little
plot of land which might be resumed at will;! in default of
direct heirs (sui heredes) such personal belongings as the client
possessed may have fallen to the members of the protecting clan
(gentiles), for it was to the clan rather than to the family that
he was attached.

The deseription which we poasess of the mutual obligations
of patrons and clients,® although it contains many primitive
clements, obviously refers to a time when the client was allowed
to possess property of his own and was often a man of consider.
able wealth, but when, in spite of this power, he does not seem
to have appesred in persom in the public courts. It was the duty
of the Patricians to interpret the law to their clients, to accept
their defence in suits, and to represent them when they were
plaintifis.® The client, on the other hand, was bound to help to
dower the daughter of the patron if the latter was poor; to pay
the ransom if he or his son were captured by enemies; and, if
his lord was worsted in & private action or incurred a public fine,
to defray the expense from his own property. If any of these
duties were violated by the client, he was held guilty of treason
(perduellio), and us the secular arm suspended him from the
unlucky tree, so the religious power devoted to the infernal goids
the patron who had woven a net of fraud for his dependant.t
Even after the effective infliction of religious sanctions had dis-
appeared, the duty to the client ranked only second to that
which was owed by a gnardian to his ward® The earliest

! Bavigny Recht des Berilses (Tth od) p. 202, On the general condition of
the elient sea Lhering Celet des rim. Rechia i p. 287,

* Dhicoye. i 8, 10.

® dgpeietas vh Slema . . . Slear hasrydene ., ., Tals dycahoi irdyer { Diomys,
il 10). If representation in the clvil eourts is meant, it must have resembied]
that of the paterfumilias, who sues in his own right, for procuratory wos unknows
in early Boman procedurs (Just, Fasl. fv. 10 “eum olim in nsy foisset alteriug
noenine agore non posss "'},

* Verg, Aem. vi. 609 * froun innoxn clisntl”  OF Servies ad loe,

¥ el v, 13 © Convenlebat . . . ex moribus popull Romani primum jurts
parentis locum tesere pupilios debere, fidei tutelaeque nostrae creditos ; seeunilum



1 THE ELEMENTS OF THE POPULATION 9

clientship was strictly hereditary; but the bond must have
become weaker with successive generations, after the evolution
of plebeian rights, and at a time when clienfes themselves possessed
votes in the ecomific curiafo.! Nay, the Plebeian at thiz period
may himzelf be a patron, and his attainment of full citizenship
in private law must have been held to qualify him for this duty
of protection. Yet the client body still continues to be recruited
by new members ; for the antique form of applicatio still exists,
and the manumitted slave owes duties to his patron. We know
too that in the fourth and third centuries the patronal rights
over the freedman extended to the second generation.®

A faint trace of hereditary clientship, based on a purely moral
sanction, and accompanied perhaps by the performance of some
of the duties of the old relationship, still exists in the second
century. The family of Marius, we are told, had been clients
of the plebeian Herennii, and some of the rights of the relation-
ship were held to extend to him. But we are also told that at
this period a principle was recognised that this bond was for ever
broken by the client's attainment of eurule office, that is, by the
ennoblement of him and his family.

g 3. Roman Family Organisafion— The Gems, the Fomilia, the
Bondsman and the Slave — The Disposition of Property— The
Conception of *“Caput ™

The clan (gens) was an aggregate of individuals supposed to
be sprung from a common source, a social union, with common
rights in private law, which had as its theoretical basis the
notion of descent from a single ancestor. According to the
juristic theory of the clan, all its individual members would, if
their descent could be traced through every degree, have
fram two individuals who were within the power of this ultimate

e0s proximum locum clisntes habere, qul sese jtidem in fdem patrocininmgus
nostrim dediderant” The thind place was fillod by hospites, the fan.r:fqhy
[ and edfines,

1 Tiy. il 56, :

2 Bopt, (lowd. 24 " (Claodiss) Appiom Casenm censorem (312 meu) . . .
libértinordm filios fn senstum allegisse docult; imarus temporibos Appl (312-280
u.c.) et delngeps aliquamdin * litertinos * dictos, non ipeos qui mann emitterentur,
g ingrenios ex his procreatos.”

3 Plut. Mar. 5.
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mmtlnr, a sign of this original pofesfus being the common gentile
DA,

The members of a clan are to one another either agnali or
genfiles.  In many eases the difference of nomenclature was hased
merely on the degree of certainty in the relationship. They
were agnati when the common descent could be traced through
all its stages ; they were gentiles when the common descent wns
only an imogined fact, based on the possession of o common
name. As a rule agnati are also gentiles ; but there might be
groups of agnates who could never be gentiles—groups, that is, of
proved relationship throngh the male line, who could not, for
rensons which we shall soon specify, form a gens.

If we believe that the Roman Patriciate represented those
who alone possessed the legal status of heads of families (padres) ®
—zince, the familia being the unit of the elan, the rights of a clan-
member (gendilis) imply the position of a paterfamilias—it follows
that the Roman gentes were, as they are represented by tradition,
originally exclusively patrician,and that the terma genfilis, gentilifas
implied a perfect equality of status among the enly true members
of the state,

The words became restricted to a certain section of the com-
miunity in ¢onsequence of the evolution of plebeinn rights, ie. in
eonsequence of the Plebeians becoming in strict low patres familias,
The logical consequence of this should bhave been, where groups
of such families bore & common name and were believed to have
a common descent, that these groups should form gendes. DBut
history is illogical, and this conclusion was not reached,

No such group could possibly form a gens of it own, if it
eould be regarded as having been originally in dependence on a
patrician clan.  Although in course of time legally independent
and freed from all trammels of clientship, it was yet disqualified
from clan-brotherhood by this original connexion; it remained
an offshoot (sfirps), & mere dependent branch, and eould never be
n self-existent gens. This disqualifieation is exhibited in the
definition of geatililas given by the jurist Seaevols (consul 133
B.), which gives as two of its conditions free birth in the second
degree, and the absence of servile blood in one’s ultimate ancestry,?

! Fertus p. 04 “pontilis dicltnr ex eodem gonore ortus et (1) is qoi similj
noming appellatar,* e B

 Cie. Top, 6, 20 *'Gantiles sunt lnter se, qui eodem nomine sunt ; gl ah

mm&lﬁﬁm; quornm majoram wemo servitutem servivit ; qui capite
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This definition excludes from membership of a gens all those
Plebeians who had sprung originally from emaneipated slaves. No
one who could be proved to have the taint of servile blood eould
ever be a gentilis. But there is every reason to believe that servifus
was interpreted in a further sense, that elientship was regarded
as a quasi-servile position, and debarred a group of families, whose
aa::ﬂst.nrmﬂdha proved to be a client, for ever from being a
g

As o rule it would have been difficult, if not impossible, to
furnish this proof ; but there was one legal sign of it—the bear-
ing by a plebeian sirps of the same name as a patrician clan.
The presumption of the law, in the case of the eoexistence of a
plebeian group of families with a patrician group of the same
name, was apparently that the former had once been clients
of the latter, and eould never, therefore, form a gens of their
own.!

But, if there were plebeian families that had no origin in
clientship, there was nothing to prevent these from being

It is true that Patricians sometimes made the elaim
that all the plebeian families had originated from elientship.®
But this is, as we saw,? probably not true of the origin of many
of the plebeian families, and there is abundant evidence that
the theory was mot recognised by law. We know, for instanece,
that gentile inheritances were shared by the plebeian Minueii,
and gentile sepulchres by the plebeian Popilii#

The foregoing description shows that the gens rests on a
patural basis, that it professedly represents the widest limits
of blood-relationship; hence it would seem to follow that
it eould ot be artificially created or its members redistributed ;
that the numbers of the clans could not be regulated nomerically,

1 The test i [Muostrated by a sontroversy between the patrician Clwodil and
the plebeian Clandii Marcelli, Cie. de Oral. L 39, 176 *Quid | qun de ro inter
Mareellios et Clandios patricios centumviri judicarunt, cum Murcelli ab libarti
filio stirpe, Cluidii patricii ejusdem hominis hereditatem gente wi se rdiisse
dicerent, monne in e cones fuit orstoribna de toto stirpis et geotilitebis jurs
eendum,”  Sustenina (Tib. 1) says of the cinp of the Cleadii Marcelli, da
compared with their patrician namesnkes, “nec poteutis minor pee digaltate.™

: Ln'ﬁ x. 8, guoted p. b

¥ E“ Iin Verr. L 46, 116 “Minuclns quidam mortuts est ante {stom (Verrem)
prastorent § gind testamentum erat nullum.  Lege hereditas mil gentem Minuncinm
veniebat ™+ e Lag, i, 22, 65 “Jam tanta raligio est sepulchrorum, ut extra
sncra ¢b gentem inferri fas negent esse ; idque apuid majores nostros A, Torquatus
iu gente Popilia judicavit.”
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except conceivably by the addition to the existing number of
a precise number of added elans—a maost improbable procedure ;
and that, as being a natural and not an artificial ereation, it was
a union which was not likely to be of primary importance
politically, and the rights of whose members were in all
probability those of private rather than of public law. These
expectations are verified, but the attempts to point out certain
purely political characteristics of these associations deserve
examination.!

(i.) Tt has been held that the clans were the unit of voting
in the original popular assembly at Rome, the comifia curiala.®
But the passage on which this conelusion is based only implies
that, originally, membership of this comifia depended on posses-
gion of n gems; eventually, at a time when the curia included
Plebeians, on possession of a familic, and therefore presumably
of a stirps or genus.

(ii.) A distinetion is presented by ancient authorities between
the gentes majores and mingres—a distinction within the patrieian
gentes that survived into the Republic. Of the gentes minores we
know but one name, that of the patrician Papirii ;% a list of some
of the pendes majores has been reconstructed with some plausibility
from those clans which furnished principes senafus ; they are the
Aemilii, Clandii, Cornelii, Fabii, Manlii, and Valerii* Tradition
is inclined to represent this distinetion az having originated
politically,® but it is a tradition working on the impossible
hypothesis that the Patriciate derived its origin from member-
ship of the Senate. This political distinetion doubtless existed
within the Senate; but it was probably derived merely from
the respective antiquity, and therefore dignity, of the gentes

! The theory of the artificial origin of the gens Is based on the symmetrieul figires
given by tradition. The full numbers of the early gendes nre given as 300 ; thesa
are y divided, ten into each of the thirty ewrize, a8 the curize are
divided into the three original tribes, Heonee Niebohr (fist, Rowe L p. 819) says,
“The nomerical scals of the gendes is an irrefragable peoof that they wers not
more anclent thon the constitution, but corporations formed by o legislator in
harmony with the rest of his scheme.”

1 Niwbohr op. eit. p. 333 ; from Lasling Felix (ap. Gell. xv. 27) * Cum ex
geweribas  hominum suffragium feratur, curists comitin esse™ (gemus bechusa
the assambly came to include Plebeians, some of whom had no gemtes),

B Ole, ad Fom. ix. 31, 2. ¢ Momus, Staader, il p, 31,

& Cie, e Rep. il 20, 35 “ (L Tarquinios) doplieavit lom peistinem patram
nmerui § et anliquos patres majornm gentinm appellavit, quos pricres sententiam
rogubat ; o se sacitos minoram 3 Liv. L 85 "' (Terquinius) centum in patres
Tegit 3 gqni deinds minorum gentiom sunt appellati.,”
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from which its members were drawn. And this association with
the Senate leads us naturally to the third question connected
with the political character of the genfes, ie their relation
to the primitive eouncil of the state. The theory of an
ultimste connexion between the two originates with the
correspondence of the number of the genfes and of the Senate.
Both are given by tradition as 300. The Roman community
is said to have originated with the amalgamation of three
domains (tribus) into one! The rise of the Senate from 100,
its original number as constituted by Romulus, to 300 as its
final number, is accounted for by the gradual amalgamation of
thess three tribes with their 100 genfes each® A parallel
to the original eentumviral constitution of the Senate is found
in the cenfumuiri of the Italian towns, and is supposed to be
derived from the same invarisble division of a fribus into
100 gendes.®

The chief abjections to this view are the symmetrical number
into which it divides the genfes, and the fact that the Senate is,
according to the best tradition, a body of nominees selected
by the chief magistrate. But yet there is an element of truth
in the theory. The Senate did rise from 100 to 400 in con-
sequence of the incorporation of fresh elements into the com-
munity, and therefore in consequence of an increase of the genfes.
The kings and early consuls wonld doubtless, in the exercise
of their powers of selection, wish to see each of the patrician
clans Tepresented in their council. Hence the addition of
new clans would add new members to that body, and hence
the inferior place occupied in the Senate by the genfes minores,
the younger branch of the Patriciate.

Although the clan itself was inexpansive, the number of
the clans, even in the old patrician community, was not. 1
was possible for new genles to be added to the community, and
even for old gentes to quit it. Tradition speaks of the reception
of six clans that had once belonged to the parent state of Alba
—_the Cloelii, Curiatii, Geganii, Julii, Quinetilii (or Quinetii), and
Servilii ; * and Sabine races as well, such as the Valerii® are also
snid to have been admitted. The reception of new genfes was

1p 8
1 E‘hu genfen minores ATE pometimes identified with the geates of the last
admitted of these triben, the Lwcerea (Ortolon Hiek of Rowan Law 1. § 33).

# Momma Jist. of Rome bk, i chu ¥

4 Liv. L 30 ; Dionys. iil. 20, 3 Ddonys. W 46
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effected by the Patricians and, as we should expect, by the
assembly which represents the whole patrician body, the comitia
curiata, under the presidency of the king. They were coopted
by their peers! and it iz improbabla that the patrician order
could have been recruited by the act of the king alone! He
might conceivably have chosen Plebeians as members of his
advising body, the Senate, as the first consuls are said to have
done,® although such a seloction is extremaly improbable; but
even this act would not have raised such Plebeinns to the
Patriciate. The admission of new gendes implies that foreigners,
-or even & portion of the plebeian body, might be coopted into
the Patriciate ; in the former ease it might be the reception, in
the latter the creation, of a gens. This possibility of recruiting
the patrician order—whether by the ereation or reception of
genles—eeased during the Republie, because the assembly of the
Curies came eventually to admit Plebeians, and there was no
political assembly composed exclusively of members who fulfilled
all the conditions of being gentiles. The only instance of the
expulsion of & gens preserved by legend is that of the Tarquinii;
and the decree that this whole clan had forfeited its right to be
a member of the Roman state is said to have been passed by the
Populus.*

The account of gemtes being received into the Roman com-
munity is accompanied by a tradition of their keeping together
in their new settlement. Thus the Claudii, on the reception
of the civifas, are said to have received a special tract of
territory across the Anio for themselves and their clients’
Such a tradition at once suggests a close connexion between the
gens and the soil, which there i= no reason to doubt. But the
further questions have been mised, whether the gens as a whole
was the owner of the land on which it settled, and whether this

! Liv. Q. 4 “nobilitatesn vestrnm per conptationem in patres habetis ™ 5
Suet. Tib 1 “gens Clawdia in patricios cooptuta” 8o Servins and Noma nre
:’:hmhﬂ been transferred by the Popnlus from the ranks of the Sfuor to thoss

® An is implisd in Buot, dug. 2 {quoted p. 7). 3 Donys, v. 13,

# Ldv. fi. 2 *Brutus ad populum tulit ut ormes Tarquiniss gentis exanles
essent™ ; Varro sp. Nom. po 222 omnes Tarquinios eficcront, ne qinm
reditionis per gentilitatem spem haberent, ™

¥ Buet. Tib. 1  Patricla guns Claudis. . . orts sst ox Regillis, oppido Sabioram
+ »» POAL Teges exactos sexto fere anno, in patricas cooplate.  Apmm insgper
trana Anienem eliontitms, loonmque sibi ad sepultyrnm enb Capitolis, publice
scceplt.”  Cf Liv. il 16 (cited p. 7).
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was the form of common possession recognised in early Rome.
It must be admitted that tradition knows nothing of such u tanure.
Dionysius represents the territory given to the Claudii as destined
to be divided up amongzst the various familiae of the gens ;! while
in other nccounta of land-assignments we hear of such being
made to the curia (ppdrpa)? or to individuals (wirifim),* but
never to the clan.  Yet a plansible theory of common possession
has been based on the survivals both of legal terms and of clan
rights. Amongst the terms describing early territorial possession
we have, apart from ager publicus, the heredium and the ager
privatus. The private possession of the heradium is attributed to
Romulns,® and is thus regarded as a modification of some form
of common tenure; and the heredium consisted of only two
Jugern,® an amount obviously insufficient for the maintenance of
a family. Hence there must have been ager privatus as well,
owned by some larger unit, and this unit would naturally have
been the gems. It has also been thought that the terms
descriptive of individual ownership—manus, mancipium—referred
originally to movables,” as thongh immovubles belonged to a
common stock. Lastly, we find connected with the clan the
survival of a corporate right to property and collective duties
connected with it, According to the rules of regular intestate
suceession, in default of the suus heres, property lapses to the
prozimus agnatus and then to tho gentiles ;* and it was in con-
nexion with this right, which lasted down to the end of the
Republic,? that the definition of a genfilis was of such legal
importance.® This inheritance is by the genfilst as a whole, for
there is no provimus genfilis, and in historie times it must have
been an inheritanee by individuals, the property being divided
amongst those who could prove their claim ; but it may be the
relie of an earlier inheritance by the gens as a corporation.

But the genfiles have rights in a corporale capacity as well.

! Dinuys, v, 40, 'L, T

5 Cic, de Rep. il 14, 26, 4 Momms, Steater, il p 25

8 Varro R.E L 10, 24 of. Plin. H.N. xix, 4,

¥ Festus p. 53 * Conturistus ager in ducenn jugera deflnitus, quis Romulus

centonds eivibus ducena jugers tribuit.”
7 It is poasible, however, that manmus in such expressions is merely the symbal

L &: adgnatuon nee escit gentiles fumiliam hinbentn,”
¥ Bpet. Cies. 1, of Cassat's refusal to divores Cornelia ; as & consequence he was
“ uxoris dote, et gentiliciis hasreditatibns multatos,”
bt ]
P 100
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By the Twelve Tables they have the guaridianship of the insane !
and a reversionary right of guardianship over women and
children.?  Guardianship (fufels) must have given them all the
rights of a person in Roman law, to exercise which they must
have had & personal representative. But this devolution itself
shows the gens acting as a corporation.

Of corporate action in their own interests, or with a view to
the interests of the state, there is little evidence, although there
are traces of common activity for the purpose of keeping up the
dignity of the family. The patrician Claudii repudiate by com-
mon agreement the praenomen * Lucins,” because two of its bearers
had been respectively convicted of highway robbery and murder,®
and the patrician Manlii renounce the praenomen * Mareus ” in
consequence of a erime committed by a clansman of that name o
but sach an agreement conld hardly in historical times have had
other support than the will of individual members to ohserve it.
Perhaps the closest of the later ties of the gens were its common
worship and sacrifices. They never, as in Greece, rose to the
rank of great public worships, but excessive care was taken by
the state to maintain them ; chiefly from the view that, if the
worship of a race died out, the community would lose the
favour of the divinity to which it had belonged. Hence the
close connexion of gentile sacra with property and inheritanece.®
Property, in the last resort, passed to the genfiles ; and the sreTH,
that they might be maintained, wore a necessary hurden associated
with it. TFor the ssore to pass out of the family was of little
importance ; had they passed out of the gens, there was mo
security for their continuance. In cases of transition from a
family of one clan to a family of another, it was the duty of the
ponlifices to inquire how the continuity of the sacred rites might
be maintained,® and hence one of the forms obearved in the case
u&'ncﬁmguuiycmbyadruglﬁnn was the sserorum defestatio, n

- “Bl furioems escit, ast o oostos mes eaoit, ndgnatuwm gentiliumogne iy oo
poonnisque ejue polestas aatn,”

¥ Cic. pro Doma 13, 35, * Sust. TV 1.

! Clie, Pl i 13, 82. * Muine Ancient Law pp. 6, 27,

* Cie. pro Doma 13, 85 * Quns sdoptiones (Le. legnl ones) . . . hereditntes
nominis, peepmise, sacrorom seontns sunt.  Tu + + « Ntque amisals snoris paternis
in huee adoptive venisti. TIts parturbatis saeris, eontaminatis gentibus, et quam
deserulsti et qguam polluisti, ete.”: de Leg. . 19, 48 “haee jorn pontifieum
anctoritate conseonts sunt, uk ne marte patris familiss sacrorum memorla occiderat,
lin sasent en adjunctn, ad quos ejusdem morte peounis venerit,”  Tha transmission
was thun o part of jur ponlificium, not of fus civide, Of, Berv. In Aen, il 158,
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public declaration that the individual who sought this change
had ecased to elaim any participation in the saca of his race.
The care for the continuity of the sacra of the clan was long one
of the professed, and perhaps real, bars to marringe between
Patricians and Plebeians.!

This question of the sacra is an index to the fact that
membership of a gens might be either natural or artificial. The
natural mode of entrance was by birth; and in the case of the
patrician clans, before the right of intermarriage was extended
to the Plebs, marrisge with a patrician mother and by the
ceremony of the confarreafio was necessary to constitute genfilitas
for the child. Later any form of marriage sufficed, as it had
doubtless always done in the case of the plebeian clans  The
child, in accordance with the patriarchal principle, belonged to
the clan of his father.

The form of religions marriage peculiar to the Patricians
necessitated a change of gens on the part of the wife; for a
woman married by the ceremony of eonfarreativ became a partner
in the property and sacra of her husband,® and there is even some
trace of her having originally changed her gentile name as well.3
The ordinary plebeian form of marringe by mere agreement
(consensus), which nltimately became almost universal, did not lead
to a woman's falling into the pefesfas of her hushand, unless this
power were assumed, originally by preseriptive right (usus), later
by the ceremony of fictitions purchase (coempfio). In such a case
she became a member of her husband'’s family, but it is question-
able whether the logieal eonclusion was pressed and she also
became a member of hiz gens. The anomaly, if it existed, may
perhaps be explained by the fact that the Plebeians, who evolved
these forms of marringe, had, as a rule, no gendes.

The clan might also be changed by adoption. Adrogatio—
perhaps the only form known to the old patrician community—
was the method by which the head of a family voluntarily sub-
mitted himself to the palestas of another, Adoplio, on the other
hand, was the change from one pofestas to another. If there was

1 Cf, the story of Verginia in Liv. x. 23 (206 mo) ® Verginiam Aull filiam
potriciam plebelo noptam Lo Volumnlo consull matronse, qued e patribing
enmpsissot, saorls arenernnt.”  She then founds an altar to * Pudicitia plebeia,™
in imitation of that to * Pudicitin putricis."

2 drlpl wowrarde drderey yompdrur v eol leple (Dionye. il 26),

5 Plut. (he Rom. 30 Aud vl i ripgop eodyorres Myar medefovar “Owen
ait Palos, éyie Tata

0
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a form of true adoption by patrician law,! it has been lost to us,
and the earliest that we hear of is the plebeian form by threefold
sale recognised in the Twelve Tables. At a later period it might
alzo be effocted by a written testament,

The family ( familia) ? in its original and proper meaning is the
aggregate of members of a household under a common head ;
this head was the paferfomilias—the enly member of the house-
hold who possesses legal rights.

The two jdess underlying the Roman conception of the family
are those of unity and power, and both are singularly perfoet.
The former is attained, and the latter exercised, by the head.
It is through him alone that the family is a person; and the
authority he wields over the members subordinated to his will is
called pofestas.® The power over the children is described as
patria polestas, as over the slave it is dominice,  The two do not
differ legnlly ; there is only a difference of ethical signification.
Under this pofestus fall, firstly, the children, both sons and
daughters ; secondly, the descendants of these children ; thirdly,
the wife united to her lord by a form of marriage which makes
her a member of the family ; fourthly, the wives of the sons and
grandsons who have entered the familia by a similar binding form
of marringe. There is & complete absence of independent rights
amongst these members of the household. As to the wife, any
property that she might be possessed of, or which she acquired,
passed absolutely into the power of her husband. He was
responsible for her conduct and possessed the right of moderate
chastisement. Severer punishment for wrongs to the household
required the support of the family couneil No legal action
might be brought by the woman against her lord, for they were
not two personalities, but one. He might divorce her on gonod
grounds,* but if she were married under a form which subjected
her to his power, she had no legal means of frecing berself from
his tyrannous rule, Her position is that of a daughter and she
inherits equally with her children. The decision as to whether the

1 v & testamentary adoption by a public act in the comitia enlas,

2 Familia s etymologleally & “honsehell” Of Sanskr. dhd * bo seltle
dhdman * settlomeant.”

¥ The original term was, perhaps, manse signifying 4 power" (sea . 82), but
this word camo in course of time to be restricted to the control o The 'I'ifu'whu
hod bocoms a munbar u.fthu_.l"ml'i!ia.

4 Plutarch (Rom. 22} quotes a law of Romulus allowing the divores o :
ixt gappaely réxrir § heidds Frofiy xal porxerbeiray. F3bs it



L REOMAN FAMILY ORGANISATION 18

child of the marriage was to be reared (lileri suscepitio) belonged to
the father, but was, in the interest of the state, snbjected at an
early period to certain modifications. The “laws of Romulus®
—that is, the early pontifical law—enjoined the rearing of every
male child and of the first-born of the females; the exposure of
offspring was to reccive the assent of five neighbours! and
dizobedience of these canons was to be visited with severe
penalties on the parent who neglected the welfare of the state.
The children and their descendants are never released from the
absolute rule of the father as long as he lives. They cannot own
property ; for all that they acquire belongs to the common stock
and is at the disposal of the head of the family. At best the
father might permit the son, as he might permit the slave, to
employ his own earnings for his own nuse.  Thiz iz the peculinm.
Yot the grant is a mere concession, and one which may be with-
drawn at any moment. If the son dies it lapses to the father; if
the father dies it falls to the heir.

The child, as having no property, cannot give satisfaction
for wrongs which he has committed. He is regarded as irre-
sponsible, and responsibility for his conduct devolved on the
father, who might either give compensation to the injured man,
or surrender the delinguent for him to visit with his vengeance, or
to use as a means of working out the damage (nezae deditia);* in
the latter case the child becomes for ever the property of another.
The father might sell him ; if beyond the limits of the country,
the son becomes a slave ; if within the limits, he is one in private
though not in public law (in couse mancpii), and exchanges
servitude to the father for that to the purchaser. In an age
which recognised no free contract of labour, the sale of the son
was a means of putting him out to business.® The injunetion
of the Twelve Tahles (perhaps the recognition of a custom far
earlier than thiz law) that the thrice-repeated sale of a =on
involved loss of the peiria polestas® was an attempt to put an

! Dionys. ii. 15.

¥ Tlis yus noxne dotionis first disappears finally in the Inw of Jostininn (Fuat.
iv. 8, T Ing. 43, 20, 8, 4). Before its abolition a modifleation had been fntro-
dueed by the rule that, when the child had soquired an equivalent for the damage ha
bl eansed (guantum domnd fadit), the ownor shonld be foreed to manumit him.

2 Even by Constantine the sale of now-born children (semgwindenti) woa
permitted, but anly propéer nimdam paugertalem {Cud, 4, 43, 2),

4 4 peter gl ilium ter venum doult, filioe & patre Hber eto,” Tt has besn

thought, however, that by the time of the Twelve Tables the sale had beooms
merely Oetitlous
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end to an inhuman traffic.  The child as a thing might be
stolen or detained, and as such be the object of recovery. In
this case the father * vindicates™ him as he would a chattel or
a beast that had strayed from the nomestead !

The father might scourge or imprison his child,® even put
him to death. The formula employed in adrogation (the
procedurs by which o man puts himself into . the paternal
power of another) shows that the jus wifae necispue was the
most distinctive aspect of the pafria pofestas® It was a power
never questioned throughout the whole of Republican history,
and which received no legal limitations until the time of the
Middle Empire.! Sometimes it was employed as a means of
saving the honour of the family, and there are instances of the
son guilty of theft, the daughter of unchastity, being thus put
to death ;* sometimes it was enforced in the interest of the
state to punish & public erime,®

Althongh law is in a sense an outline of life, it would be
very misleading to fill up the content of Roman private life by
analogy with this harsh outline. Like most of the theory of
Homan law it had little correspondence with the facts; and
this non-correspondence of fact and theory is the source of the
strength and the beauty of Homan family life. If legal oblign
tions do not exist between husband and wife, father and child,
their place, in a ecivilised community, must be taken by moral
obligations ; and the very alsence of legal sanctions will make
these moral bonds peeuliarly strong. It was so with the
Roman family, Tt was an isolated, selfexistent unit, The
members clung closely to one another and to their head. The
power of the father—the source of the unity of the househalid
—fostered the devotion to the hearth, the love of home, which

1 This vindicatio fli{ wes In later Homan law replaced by & writ imsmed by
the practor (interdicium de liberis exhibendis), the effocts of which were like that
of Hubean Corpus, ¥ Dionys. ii. 248, 27. Gl v, 10, 0.

¢ Hadrian punished the killing of o son with deportation (Dig. 48, 8, 5);
Constantine declared it parricidium,

® Instances are given in Voigt (Zwslf Tafeln 1. 84). M. Fobius Buteo
(223-218 no.) put his son to death as & punlshment for theft (Oros, iv. 18), and
a pertuln Pontios Aufilinous hin daughter for immorality (Val, Max. i 1, 3) ;
there are alan instances of banishment inflicted by the father, presumahly under
the threat of inflicting the desth penalty If the ehilidren returned.

* We may pite two instances lying st the very extremes of Republican history,

the sami-mythical one of L. Jusius Bruotus in 500 (Plut. Popl 6, 7), al the
historical one of A. Fulvins Nobilior, who im 63 nc put his son to desils for

Partnership in the Catilinarian conspieacy (Sall. Cat. 39),
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iz such n distinctive attribute of the Roman. 1t created the
belief that the members of the household, owing allegiance to a
common chief, should act loyally by one another in all the
relations of life, and loyalty to a living head begat lovalty to
his predecessors; traditions of this union as persisting under
the rule of a long line of deceased ancestors, account for the
hereditary policy of Roman houses — the championship of
principles advocated for centuries by such clans as the Valarii,
the Poreii, and the Claudii,

The moral influence on the pefer was also great. He
defends, not his own selfish rights, but the rights of a corpora-
tion dependent on him; “szelf-help” is the essence of the
principles of early Roman law. In private matters the
autharity of the state is weak, that of the individual strong.
The rule of the Roman father was the benevolent despotism
that embraces many within the sphere of its despotic interests,
that forces others to observe its rights becanse its interests
are mof personal, that produces a deep sense of moral and
religions responsibility towards the weak, a stern unyielding
attitude towards the man who would infringe upon their rights,
The only “individual” known to Roman law is the paler
familiaz, but his was a glorified individuality, which, through
its rule over the family, gathered strength to rule the world.

If it be thought that the loss of charneter must have been
proportionally great in the ease of the dependent members of the
household, it must be remembered that the pefria polesfas is, for
the individual, a transitory condition of things, FEach subject
member is preparing himself to be a pafer in his own right.
With the death of the existing head, all the hitherto dependent
members are freed from the polestas ; each forms a familia of his
own ; even his grandehildren by predeceased sons become heads
of honses ; the danghters are also freed from power, although,
out of deference to the weakness of the sex, they are still under
guardianship (fulelaj.! The family splits up into a number of
Jfamilize, and none of these is of more importance than the

1 Modern writers are inclined to reject the appeal mads to the sexies frogilifos
by the Homsn jurists, and to believe that the origing motive luy in the desire to
knep the property of the family together [of. Cryhlurz fast, p. 276) ; bot, as
this motive did not operate in the case of sons, it is diffioult to see why it shonld
have done o ko the case of the wife or danghters, apart from a beliel fn the in-
capability of women to defend their own claime  For the motive underlying
the futela mulierum ses po 31,
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other. For the evils of primogeniture were unknown to
Roman law. No hereditary caste based on the accident of
birth was ever formed ; and when we find an aristoeracy of hirth
ariging, it iz the fittest son who can suceeed his father in
political office ; for the bulk of the property, on which political
influence was based, has not passed into the hands of some
ineapable elder brother,

But, apart from the moral checks on the anthority of the
father, which tho absence of legal restrnints made peculiarly
strong, the civil law, public opinion, and the positive morality
which found expression through certain religions or semi-
religions organs, did impose certain restraints on a possible
abuse of power. If the father is a Junatic (furicous) he is, with
his property, put under the care of his next of kin ;! if he is
wasteful (prodigus) and is squandering the property, of which
(though legally it is his own) he is regarded only as the trustes,
he is debarred from all commercial relations (commercinm),? and
prohibited from disposing of goods of which he is an unworthy
wdministrator,

A vory real customary control, one not actually enjoined by
the civil law, but enforced by the powerful eovereign, which
the Romans called the enstom of their ancestors (mos majorum),
was the obligation incumbent on the father of consulting a
council of relatives (consilivm domesticum) before taking any
extreme step with respect to the members of hiz family. This
was never limited to the agnatic eirele; it admitted blood
relations and relatives by marriage, while personal friends
outside the family might be summoned as well® Any severe
punishment of & child and the divorce of a wife had to be
submitted to the judgment of this assembly. How strong
the sentiment in favour of this procedure was may he judged
from the fact that in later times we find the censor (in
Republican times the personal exponent of the moral sense of
the community) degrading a senator who had divoreed his wife

1

~ %1;“}?43 12, 2 * Lox xii. Tah, prodigum, coi bonis interdictam est, in enrations

het esse torum "3 of Ulp in Mo 27, 10, 1 “Lege xii Tah, proadipn
interdicitor orim suomm. sdministratie.”  There ean be no doubt of the
antiquity of this Interdiction of the ** prodigus,” procesding ns i+ does from the
theory that the property belongs to the family mther then to its head © bt ferm
whitt anbbority it proceeded in the esrlisst period of Roman history is uneariain,

B Hee the nccount in Val. Max. v. 8, 2 (p. 23) * adhibito propioguonim e
amleorum consilio,"”
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without taking advice of the family council! The sentiment
was but one expression of the principle which runs through the
whole of Roman life, that no man should act in an important
matter without taking counsel of thoss best qualified to give it.

Certain extreme abuses of the paternal power were prohibited
by religious law (fas), which in such cases enjoins capifal
penalties, By a supposed law of Romulus, a man who sells his
wife s to be sacrificed to the infernal gods ; if he divorces her
without dup cause, half of his property is to be confiscated to
his wife and half to the goddess Ceres® With the secularisa-
tion of Roman law such penalties disappeared, and it is question-
able whether they often required enforcement,® for such religious
bans are mainly the expression of s strong moral sentiment.

Lastly, there was the principle that the paternal power
cannot interfere with the jus publicwm. It i=s a principle that
applies both to persons and to property. In its first application
it means that the son ean exercise his vote independently of the
paternal control ; that he can fill a magistracy which subjects
his father to his command ; that, at least in later times, even
the function of guardianship (fufels) can be exercised without
the father’s will; for this, too, is a public duty.* With
respect to property, public law, though not infringing on
the theory that all goods belong to the palerfumilias, yet does
not regard them as the object of purely individual ownership.
The father is rather a trustee than an owner, and even under
the Servian constitation, that is, according to tradition, before the
close of the monarchy, the value of a freehold is taken to qualify
the members of the familia, not merely its head, for service to
the state, and ultimately for the exercise of political rights.®

Il Mar, i @ 2 YM. Val. Maximus et C. Junins Bruins Hubulens
cemsornd . . . L. Annlum senitn movernnt, quod, quam virgloem in matrimoninm
dozerat, repudinsset, wullo smicornm in eonsilio wdhibitn,” See Greenidge
Infamie in Roman Low p. 65, ¥ Dionys. iL 26, 27.

3 Por the alleged Inteness of divorce st Home, even after the Twelve Tables
hd freely permitted it ses Gall. iv, 3 (Infiomin in Roman Lme p. 05},

& Dig. i 8, 8 [Pomponius) * fitins familins In poblicis cansis loco patris
familiay habetur, veluti uf magistratum gerst, ut tutor detur” Compars the
gtory in Liv. xxiv. 44 (213 8.0 “Pater fillo legntus ad Boessulam in castrn
venit "—the consnl went to meet kim ; and the old man on horsebuck passad eleven
lictors—**ut consul animadvertere proximum lietorem jussit et is, ut descenderet
ex equo, melumavit, tum demnm desilions, * Experiv,” inguit, Vvolud, fli, satin'
geiren consulom te esse™  CF Gell i 2

N Festus sv. Duicennis (p. 06} **dicebatur cum altero; id est cum fillo
congns”



4 ROMAN PUBLIC LIFE CHAT,

An instance of the triumph of the state in its conflict with
private property is furnished by the position of the hondsman
(mezus). It may be appropriately discussed here ; for the merus
is in private law practically in the position of the son under
power. He was a man who had econtracted a debt on the
security of his person,! and who, on non-fulfilment of that
obligation, had had his body and his services attached by the
croditor.  In private law he is a slave; in public law he is a
free-born Roman citizen, and miay be summoned for service in
the legions when the state needs his help.

It would be an anachronism to enter on a full treatment of
Roman slavery in connexion with the beginnings of Homan
history.  Almost all that we knmow of the legal relations of
glaves to their masters, of their eapacities and their disabilities,
their hopes of freedom, their position in the home, snd their
influence on the public life of the city, refers to a far later
period.  Yet the class doubtless existed from the earliest times,
and as Roman legal conceptions became modified hut never
completely altered by the course of time, it is possible to give
a faint outline of the conditions of slavery in the Regal and
early Republican periods.

Slavery may at all periods of the history of Rome be defined
as an absence of personality. The slave was a thing (res) and
belonged to that more valuable class of chattels which the
Romans called res mancipi, and which included land and beasts
of burden. He was, therefore, a part of the homestead ( familiz),*
the transfer of any portion of which required the most solemn
forms of Roman law, Az a thing, the master is said to oxercize
dominium over him ; he might deal with him as he pleased, and
had over him the power of life and death. The slave, on the
other hand, has not only no rights against his master, but eannot
conclude legal relations with others, He has no legal relatives,
no legal wife; he may be permitted to retain the fruits of his

} Probably by a muncipatio fiduciae omiad, one, Le., by which be had formally
transferrod (mancipanl) his body on the condlting that It was not to be selzed
for n eertain time, and that tha teansfer should be dissolved {sclutio nerl) i the
et were pabd within this timn.

° Ulpian Reg. 19, 1; Gaius il 15. Res mancipi st n later period Included
Innds in Ttaly (with their servitudes), slaves and quadrupedes quiae doran eolfops
domitntur, In the expreasion fumilia pecuniague, * familis " probably denotes
the slaves. Pierron (D s=ns des mots familin pacuriagie) hny shown the theary

url'huingnnd{.‘uq,thdthn{wmdznnmmmmn;pi.thulltm-mnmm i
to be untenable. 5
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own laboar, but even his master’s will cannot make it his
property. How far this “ thing " possessed a potential personality
we do not know—how far, that is, the personality inherent in
him could be realised by subsequent emancipation. Liberation
could at best have raised the slave to the condition of the client
at this early period—a slight aseent in the seale of actual
rights, but one that might have been valued for the greater
personal freedom and the surer gnarantee of religious protection
which it gave. But the fact that the slave is a part of the
homestead, and at the ssme time an intelligent being, makes him
in the truest sense a member of the family. The owner is said to
have power (prtesfas) over him, a word which is used only of rule
over reasanable beings ; and this deminica pafesias does not differ
essentially from the pefric pofestas which is exervised over the
son.  The treatment of the two was doubtless different, for the
ong would some day be a lord, the other would remain a slave,
but their legal relation to the dominus was the same.

But the legal status of the slave iz no trne index of his
eondition. This will depend on two factors, his origin and
his sociul relations to his master; and on both these grounds
the early slavery of Rome must have compared favourably with
that of later times. The slave trade was probably unknown,
and the condition must have been mainly the result of capture
in war from neighbouring states. Slavery iz not altogether
degrading when it is wholly the consequence of the laws of
war. The slave was an Italian, perhaps of as noble birth as his
master, and this, though it may have agpravated the bitterness
of the lot, must have renderod possible an intimate social inter-
eourse which would not have been possible with the harbarian,
and must have forced on the master's mind the conviction that a
sudden turn in fortune's wheel might place him in the same
position in the city of his serf. Again, the servitude was domestic;
whether employed in the home, or on the common lands of the
clan, or on the petty plot of ground that the master called
his own, the slave was never severed from his master or his
master's kindred. We hear in early times of his sitting at
his master's table,! and of his being the tutor and playmate of
his lord's children.® He may in some cases have been better off

/ than the client or the unattached Plebeian engaged in some petty
trade. Certainly the opportunities for the primitive culture
I Plut, Codo may, 3, ? Plut. Cor. 24.
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afforded by the Roman household were more open to him than
to the other orders excluded from the Patriciate. In the ease of
domestic slavery extending over n small aren, public opinion is
generally a powerful restraint on the master's caprice. We do
not know whether this opinion fonnd a religions expression in
snch principles as those which protested the client's rights ; but
the fact that the censor of the later Republie, who perpetuates
the obligations of religious law, punishes acts of cruelty com-
mitted by the dominus,! may show that the slave was not wholly
without the pale of divine protection.

1f, as we have seen, the Roman's chief mode of livelihoad, the
land, was not his own property but that of the clan, no individual
disposition of it during lifetime or after death was possible,
although there may have hbeen some right of bequest aver
the movables classed as res nee maneipi., When the theory of
common possession was modified by the recognition of a
heritable allotment, bequest may have become possible ; bt
doubtless intestate inheritance still continned to be the rule.
A law of inheritance is first known to us from the Twelve
Tables, which allowed the utmost freedom of bequest and
legacy ; but there was a survival both of theories and practices
which show that testamentary disposition was originally regarded
a8 the exception and not the rule,

First, we may notice that even in later times the immediate
heirs of & man were regarded as having a elaim to property, a
kind of potential ownership, during the lifetime of the pater,
and that inheritance is regarded merely as a eontinnation of
ownership (dominium);* and in accordance with this view we
find the practice of holding an inheritance in joint ownership,
the co-heirs bearing the name of consortes.

Secondly, the earliest testaments of which we have knowledge
were public acts performed before the comifia of the people.  Tha
most ancient was the patrician form of testament—the fesfa.
mentum comitiis calatis—effected at the comifiz curiafe which

! Baa the section au the censor,

* Paulus in Lig, 25, %, 11 *in suis heredibus evidenting npparet continu.
Honem dominil eo rem perducers, vt nulls videatur heroditas Talsse, quasi olim Ji

domlini essent, qui etism vivo patre quodammodn domint existhmantur,”  What
the jiies fomdics aequires by the desth of his father s maerely fibera booruin
b

i,
¥ Gell. L D “Tamquam ilfud full sntioom eonsoriinm, quod jure atgue varke
Bomano nppellubatur *ereto non cito'™ ; Berv. in Aen, viii, 42 ¢ riuuui" dlvf:ull
L est in Jore ‘ercio non vito,’ id est pateimonis vel hereditate ool divisg,"
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were summoned (ealafa) twice a year for this purpose) The
original purpose of this public testament is obsoure. Tt is possible
that originally it took place when there was no direet heir (suus
heres) to receive the inheritance, and that it was accompanied
by some form of adoption of a successor, The person adopted
might have been the son belonging to another family ; although
of such a procedure there is no further trace in Roman law.®

The publivity of the act and the infrequency of its ceourrence
show how exceptional a will must have been, and that the
normal mode of succession was that by intestacy. But we have
no warrant for saying that this testament at the comifin calafa
was an act of private legislation and was permitted by the
assembled burgesses. The gathering was perhaps merely a form,
and the persons assembled may have acted only as witnesses ;¥
but the very publicity would have made it almost impossible to
pass over a son of the family, unless there were expressed grounds
for his disinheritance,

The second kind of public will was the military testament
(in procinctu),® but our authorities leave us in doubt as to whether
this testament eould be made in any gathering of the soldiers
prepared to meet the énemy and in any place, or whether it was
4 formal act possible only in the great gathering of the erervitus
in the Campus Martius—that gathering which was finally
organised as a legislative assembly, existed by the side of the
assembly of the Curies, and came to be known as the comilia
eentirioht,

1 Gell. xv. 87 “Isdem comitils, quae * calata’ appellari diximus, ot sncrormm
dotestatio vt testumentn fieri solebant, Trls enim genera testamentormm foissa
decepiinus ; wmim, quod elstis comitils in popull contione ferst, alteram in pro-
ulnety, cum vird ad proelinm faciendnm in pglem vocabantur, tertinm per familion
emancipationem, coi aes et libra adhiberetur™: Gaius: fi. 101 “aut culatis
eomitiis faciebant, quse comitia bis in anno testumentis faciendis destinata erant ;
ant in provinetn, id est, eum belli canss arma sumebant.”  Cf Ulplan (Rey. 20,
2) on the festamentorum genera frix,

* This testament is never associated with adrogation, although this tock place
before the same nesembly.

¥ In Gell. (eited n. 1) it is associated with the secrorum defestetio (e p, 18],
and perhaps this wes {ts main object. The pontilfs and peopls had to be slisted
that the saera would be eontinned and the funily not bocoms sxtinot,

4 Boe the pasmages of Gellive, Gaius, and Ulplan, cited oo 1, and compare
Festus p. 2356 “procincta olspis dicebatur, com oxercitus cinctus erst Gubing
einctn confestim pugnaturua”  In the second sontury B, we find some kind of
military testament, called by this name, made by BEoman solfiers in Spain
(Vellgivn . 5 **focientibos . . . omnibus in procinetu testamenta, velut ad
certnm mortem eundum foret ).
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In the first case it may have been an old patrician form of
 testament, an informal will permitted in an emergency, perhaps
to enable a childless soldier to transmit his inheritance. We do
not know whether it had absolute validity, or only a validity
dependent on cireumstances, such as the absence of direct heirs,
or the satisfsetion of religious conditions approved by subsequent
pontifical serutiny ; on this hypothesis the comrades of the testator
eould hardly have acted other than ns witnesses to the will.

On the second hypothesis it would have a closer analogy to
the testament made in the comifia calafu, and may have been
introduced only when Plebeians were admitted to political rights
in this assembly. It is true that this is not a necessary conclusion,
for the patres gathered armed for war in the Campuz long before
the enrolment of the Plebs for military duties or their admission
to political rights ; but we may at least say that, when this enrol-
ment and admission were effected, this form of testament sould be
used hy the Plebeians. If we aceept the traditional date for the
Servian constitution, it was common to the two orders before
the closa of the monarchy.

But there was a third type of will, ane purely plebeian, which
from the comparative simplicity of its form and the readiness
with which it could be employed (since it did not depend either
on chance or formal gatherings of the people) gradually came, in
its subsequent developments, to replace all others, and became
the prevailing Roman form of testament-making. This was the
testament per des ef libram, one use of the mancipatio or solemn
transference of property “by the eopper and the scales.” In the
form in which it is known to us, it iz a lute development, for
the sale of the property has entirely ceased to be a real, and has
become a fictitious sale; the mancipation in fact has become a
mere formality, and its employment is said to have been de-
pendent on the condition that the testator “subita morte urgue-
batur "*—a condition which implies that the comitinl tests-
ment conld in ordinary cases be resorted to. But as the Plebs
had eriginally no access to this form of will, the testament per
aes el libram must have been in use among them long before its
recognition as a form valid for the whole community, It was
then regarded as a mere formal application of the mancipation

1 Galos il 102 *Qui neque calatis comitiis, neque in procinetn testampntom
focarat, is, sl subita morte nrguebatar, amico fumiiiam winm, id est, patrimoninm

sunm mancipio dabat, eumque rogabat, quod evique post mortem soam duri vellet, "
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to a special emergeney, and as supplementary to the comitial
testament ; until its superior utility eame to be recognised, the
sentiment in favour of a free disposition of property grew to be
strong, and the Twelve Tables, which effected the triumph of
plebeian over patrician forms of procedure, recognised it as the
normal mode of testate disposition.

By this act the testator, in the presence of five witnesses and
the libripens, transferred the whole of his patrimony (familic)
into the custody and guardianship of a person called *the
purchaser of the family ” (familice emplor). In order to make a
legal disposition of his property the vendor makes a formal
amnnouncement of the purport of the sale, and the buyer, as he
pays the single copper coin for the patrimony, repeats the
same form of words, “Let my custody and guardisnship of
your patrimony be purchased by this ecoin, to the effect that
you may make a legal testament in accordance with publie
law.”! The words, which may not represent the most ancient
formula, show that the familiae emplor is a mere trustee,
Although the transference does not appear to have been
conditioned hy any express stipulation on the part of the
vendor,? it was understood that it should only take effect on the
death of the testator, On this the fumilize emplor becomes
guardian of the patrimony. He is not an heir but an executor,
who distributes the property in accordance with the instructions
of the testator from whom he has purchased.

The second stage is reached by the added importance given
to the form of instruction (mumcwpatio) uttered by the vendor.
The Twelve Tables gave absolute validity to such instructions®
and the more expression of the will of the testator came to be
considered the essential part of the testament.  In this annonnce-
ment a true heir (heres) could be mentioned, and the faomilice
emptor ginks into the background. It is true that his presence
is still necessary to the ceremony ; he still professes to take the
patrimony into his guardianship ; but, like the man who holds
the seales nnd the five witnesses, he is merely a formal assistant,

| Galus it 104 * Familiam pecuninmque tusm endo mandatels tutels custo.
delaque mes, goo tu jore testanmentom facere possis secondnm legem publican:,
boe aere ssto mibl empta.”  For fanilie peceningus sen p 24,

* The stipulation that it wos a trust would still have taken the patrimomy
whally from the testator during the remainder of his life. 'We bear nothing ahout
the formal reservation of n life interest.

¥ ¢ Ogm nexnm faciet manelpivmaque, utl lingoa nunenpassit ita jus esto.”
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The testament has ceased to be s contract i it is o one-sided
expression of will and an arbitrary disposition of property. It
may be either verbal or written ; the last stage in the history of
the civil testament is reached when the testator is allowed to
exhibit a document to the witnesses of the mancipation with
these words, “ These waxen tablets contain my will and bequest ;
T ask you, Quirites, for your testimony.” 1

Thus at a very early stage of Roman history, perhaps as early
a8 the middle of the fifth century B.c., 5 man could exercise the
most absolute power over the disposal of his goods. The only
limitation wus that the direct heirs (sui heredes) must be formally
disinherited if they were to lose their rights A mere passing
over of a filius familias without formal disinheritance (echeradatio)
rendered the will invalid ; and in this case the sig succeeded to
the vacant estate,

The social and political effects of such a dangerous liberty as
the right of arbitrary testamentary disposition depend upon its
use, and its use depends on the character of the people. The
Roman character was, at all periods of history, devoted to the
hereditary theory. It is one that was so strongly believed in
that it asserted itself in spheres where it was never contemplated
—iuring the later Republic in succession to office, in the early
Empire in the succession to the FPrincipate—and as applied to
property it was an essential condition of the permanence of the
Roman family. For the maintenance of 4 house a rigid system
of intestate inheritance is bad ; it may not produce great wealth,
but it often produces great poverty. The only satisfactory
system is a minute examination of each particular case by the
state or by individuals. Such a control by the state was utterly
alien to the lsiseer faire principles of the Roman, and history
shows that the Decemvirs were right when they entrusted this
discretionary power wholly to the pafer. His functions as trustes
were but extended to a period beyond his lifetime, and froedom of
bequest was used as a means of equitable adjustment of property
to the circumstances of the members of the family. The son
who had made a rich marringe need not receive so much i the one
destined to carry on the family traditions of office might receive
more than the others. To him the heredinm might be given,
while the younger sons were drafted into colonies. We dyp not

! Oains L, 104 ' Hace ita, ut in bis tabulis cerbsgne seripta somt, fia da, it
ligo, ita testor, {Laque vou, quirites, testimonium miki perhibetots,
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know the principles; but that the principles tended to the
preservation of the family is proved by the long traditions of
the noble Roman houses.

A legal view of the Roman family would be incomplete
withont eonsideration of the rights or infringement of righta
dependent on it.

The full legal status of a Roman citizen was designated by
the word capuf. It denoted all the rights that he possessed, but
primarily it is a conception of public law, for the possession of
private was originally regarded as an annexe to the possession of
public rights Thus capuf is retained even though the exercise
of private rights is hindered for a time, as it is in the case of a
son under power; the flivs familios possesses a caput, althongh
it is modified by his subjection to hisfather, This theory of the
dependence of private on public rights, common to Greek and
Roman law, probably accounts for the perpetual tutelage of
women. The materfamilias holds an honournble position in the
household ; she is its queen, as her husband is its king, but yet
she is subjected by marriage to the legal position of her own
daughter, and, on her hushand’s death, is in the custody of her
sons; for a primitive society cannot be brought to believe
that a heing who cannot fight, and may not £l offices of
state or exercise a vote, is eapable of looking after its own
interests. Appearance before a court of law at Rome, whether
for the purpose of defending one’s own or another’s rights, was
regirded as a publie act ; and Roman sentiment so strongly dis-
upproved s woman's taking part in publie life that, when one was
found hold enough to plead her cause in the Forum, the Senate
in alarm made an official inquiry of the gods what the portent
signified.! It is possible that in the earliest stage of Roman
law women were not regarded as having any rights to defend ;
lster they are regarded as having rights, and therefore a
caput, but as ineapable of defending them.  When, in the Intest
atage, the disshilities of sex disappear partly through enactment,?
but chiefly through a series of legal fictions, the capacity of
women to defend their own interests first emerges®

| Plut, Qg Lye. e, Num. 4 Mivyerar yob wore swwaichy elwodens legr [Blar
fr dyopg wéudar riw sipchgror ein Beodl, wurfaroudeyr, Tiver dpa TR wile
anprior ey 78 peprrmpiro, .

* Such ss the ler Clowdic, which abollshed the fegitime fufela asnterum
(Galus 1, 171),

? A trace of the old disshility survives in the prohibition of advoessy o
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The limitation by which a series of civil rights is destroyed is
spoken of as a “lessening of eaput™ (capitis deminufic). It is in
every case an infringement of rights already possessed by the
individual. Now the loss of public rights eould only follow on
a loss of citizenship; but this is not the diminution but the
annihilation of capuf, and could not therefore in the earliest atage
of Roman law (when there was no status recognised but that
of citizenship) be called a capitis deminufio. The term must have
been wholly confined to a loss of private rights, ie. to the loss
of the rights conveyed by the control of a fumilie.! Thus the
adrogadus suffers a lessening of caput by passing into the pawer of
another, But a change from a higher to u lower status (even
when the higher did not imply active rights) may at an early
period have been regarded as an infringement of eapil,  We
know, for instance, that the dafio in mancipivm of & son of a
family was thought (at what period is uncertain) to involve it,
beeause the child passes from a better to a worse station, although
in his former condition he had no active rights of his own. It
is stranger still that, certainly at an early period, the fact of n
woman's passing into her husband’s power (convenfio in T )
was held to have this consequence. It is one that is searcely
intelligible in the case of a filia Jamilizs who passes from one
potestas to another ; but in the case of a woman only under the
burden, lighter and ever tending to be more relaxed, of the fufela
of her relatives, it is a natara] though not strictly legal con-
ception.! Some other applications of the system are still mors
artificial, and are perhaps ereations of lste Roman jurists who
came to consider that the essence of a loss of caput was a change
of status (slatus commutatio) Thus adoption, which is the chunge

women, ; the prastors declived to grant them a formuls on belalf of ofhers, A
certain Carfunin (Gain Afrnin) ** invereeunds postalans st magistrotum inqiifetans *
is said to have born the occasion of this rule (Ulp, in Thg. 3, 11, 5).

1 This nsage was presarved in the preetor's edict ; he spoke of * qul guagve ., |
eupite daminnt! deminutaeve esse diventur ™ (Diy. 4, 5,5, 1), meaning what the
Inter furists call enp. dem, srinima, Le, loss of fiem i,

¥ Bew Fisele * Zur Natnr v, Goschichte dar eapitis deminutin ™ in Beitrige eur
Bdwinchen Rechispeschichte p. 160, He combats the counter view that capisis
dem. mennt sn annihilstion of pursntality, Mommsen (Staader, iil, B) takes
this Istter view—n natural resuli of Jjuristic refinement, bot s conception that
would have besn quite unintelligitle to n primitive eommunity,

* Galus © 182 * Minlpa eapitie deminitio vat, cum et civitna ot Iihertas
retinetur, sed stutus hominis commutatur ; quod aceidit in his qui adoptantyr,
item in his quae coemptionem faciunt, et fn his qul tnsnedpio dantuar, quique sx
mancipations mannmittuntar,”



L ROMAN FAMILY ORGANISATION B

from one pofesfos to another, and even mammmiszion, which is
the freedom from power, were supposed to involve it. These
applications contain some historical truth only in so far as both
these changes involve a temporary mancipation,

The original copitiz deminufis is thuz a purely private law
conception and implies the distinction between persons sui juris
and alieni juris, To the first eategory belong those who are free
from the power of another, to the latter thoss who are under the
potestas, manus; and mancipium ; amongst citizens, therefore, the
son, the wife, and any one mancipated to another, The person
alisni juris iz not altogether devoid of private rights, but they are
singnlarly incomplete in their effects. Thus the son under power
has the right of marriage (conulium), but the children of the
marriage are not in his power but in his father's ; he has (if not
in the earliest period, yet throughout the greater part of
Roman history) the right of taking part in the legal business of
trade (commercium), yet all that he acquires by this business
belongs to his father. In his case, however, the condition is
transitory, while in the case of the slave and the manmcipafus
{(apart from the possibility of emancipation) it is permanent.

Conversely, the fact of being sui juris does not always imply
freedom of action ; this might be limited through consideration of
age or sex. Minors and women may be free from pofestns, but
the former were subject to a temporary, the latter originally to
 perpetual fufela,

§ 4. The Citizens and the Political Subdivisions of the Stale

The whole eollection of Roman ecitizens forms the populus
Limanus quiritiem, or populus Bomanus quirifes®  Of the terms
thos placed in apposition, populus Romanus is the more general
descriptive name, and guivifes the official title by which the citizens
are addressed in the assembly. Yet both words appear to have
the same signification ; populus is the armed host,® and the quirites
are the “bearers of the lance”* If the latter etymology is

! Liv. & 32, ® Gell L 12, 14; x, 24, 8.

! Mommsen {Sfanfer. il 3, o 2) connects the word with populeri.  The
ﬂd?l'#er_pq:mﬁ (i the dictator) in master of the infuntry host.

Yoo ap. Diooye. il 48, Other views derived it from the Sabine town Oures
(Varmo L.L. v, 61 ; Btrabo v, i, 1) or connected it with Curia (Lange Rom, Al 4
P 80 ; Belot Hist. d. Chev. Rom. | p. 312),

D
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correct, the word quiriles eame, by a course of development which
finds many parallels in Roman history, to mean exactly the
opposite of its original signification. At the end of the Republic
it signifies the citizans in their purely eivil capacity, wearing the
fage, the garb of peace, and exercising political functions within
the city; Cassar omee quelled a mutiny of his legions
addressing them as guirifes, showing by this address that they
were dishanded and were no longer soldiers.!

A more real bistorical difficulty with respect to the original
connotation of these words, is to determine whether they denoted
the whole people, Plebeians as well as Patricians. Roman
records do not use populus as equivalent to the patrician com-
munity alone; but these records all refor to a time after the
Fleboians had won politieal rights, at least the rights of serving
in the legions and of voting, If populus and guirites denoted
the aggregate of fighting, and therefore privileged, men, they
must have originally referred exclusively to the patrician com-
munity. After the Servian constitution the words denote the
whole people (wniversus populus).  Populus and plebe are hence-
forth only distinguished as the whols to the part—the dis
tinction being necessary, since the Plebs continned to form o
corporation apart, and this corporntion excluded the patrician
families.® So, in a later official formula, senatus populusgue
Liomanus denotes two corporations, the latter compased of all
the members of the state, but in this the individual members of
the smaller corporation are included.

Cins, a word of uncertain origin, signifies less definitely than
quirites the possession of netive political rights. Hence its
application to women and to the partinlly-privileged members of
the state—to thase who were, at eertain periods of Roman
history, given rights in private law, while debarred from the
exercise of the suffrage or the attainment of office, It is possihle
that the distinetion between the full eitizen (civis optimo fure)
and the partial citizon (sivie non eplimo jure), although probably
oot o primitive,® may yet be an ancient conecoption of Homan

V Buek, Jul. 70.

* Unpits ap. Gell. . 90 “Plebes . . . in qua gentes civium patriciss pog
Insunt : plebdseitam , . . est, , . lex, quam plebes, nom populus, acefpip ™
CL Festus p. 238,

¥ Acenrding to the primitive conception private are depandant an publle Hghts
e p. 31 But the growth of the Flobs, and allinnces with other states hngd
effected many modifications in this conception, f
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Iaw, Those Plebeians who had never been, or who had cemsed
to be, entirely dependent on a pafremus for the exorcise of their
legal rights, would practically have helonged to this Iatter class,
Befors the reform of Servius, which gave them political privileges,
they might have been called eives ; it is only after this reform
that they could have been ealled quirifes. It was, perhaps, in
conzequence of this change in the constitution that cives replaced
quirites as the designation of the full citizens with reference to
all their rights.

If wae ask what the original rights of the citizen of Romeo
were, it is impossible to frame a simple eategory applicable to all
the cizes. Taking our stand at a period just before the Servian
reforms, we find that private rights were possessed in varying
degrees by all the members of the community. These rights are
generally summed up as those of trade and of marriage (commereii
ef conubii). The first is the legal capacity to sequire full rights
in every kind of property, to effect its acquisition, and to transfer
it by the most binding forms, and to defend the aequired right
in one's own person by Roman process of law (legis acliv). This
conimercium wis possessed equally by the Patricinns and the frea
Plebeians. It wus no infringement of the right of eommeree that
the right of ocenpying domain-land wrested from the enemy may
for a long time have been possessed only by the dominant order ;1
for such land was not aequired, but only held on a precirious
tenure from the state, and the privilege was, perhaps, ono of
fact rather than of law. The jus conudii is the right to conclude
a marriage which is regarded as fully valid by the state (matri-
monium legifimum or jure civili), and which, therefore, gives rise to
the palria polestas, This right was possessed by the Patricians
and by at least the free Plebeisns, but by each class only within
itself. There was no right of intermarriage between the orders,
and the member of each effected his position az a father by a
different ceremony.® The rights consequent on membership of a
elan—thaose of inheritance and of religions communion—were, as
we saw, probably shared with the Patricians by those Plebeians
at lenst whose ancestors lnd never been in a condition of
clientship,

Public rights—those of voting, of serving as a fully-equipped
soldier in the legions, and probably of holding office as a delegate

I Nonius, v, pdekites, p. 101 % Hemina In annalibns, *Quicumque propter
plebitntem agro publico gject sant." ™ Of Liv, iv. 48, 17,
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of the king—were possessed exclusively by the Patricians ; and
to these privileges we must add the right of holding the fullest
communion with the gods (jus auspiciorum).

Auspicium, or the divination by hirds, came eventually to he
applied to any eircumstanee that might be interpreted as an
expression of the will of the gods. The capacities of human
beings with reference to these signs are partly a right of invoking,
partly a power of interpreting them. Both the right and the
power rest on the assumption that there is a medium of inter-
eonirse botween tho national gods and the citizens of the state!
and the peeuliarities of the conception which the Romans formed
of this divine patronage are shown by their views both of the
nature of the revelation and of the qualifications requisite for
the * medinm.”

(i.) The revelation is not an answer to a question about future
eventz, for true divination i& not an attempt to pry into the
hidden eounsels of the gods; this profession of the Chaldseans
was never looked on with favour at Home, and no sciénce of the
future was encournged by the state. The Roman consultation of
the gods is only employed ns the test of the righiness of an already
formed human resolution.® It tells men only whether they are
to earry out a course of action already purposed ; it may confirm
them in it or warn them from it ; and it is the duty of men to
seck o sign either of encouragement or of warning. It is of the
highest importance to remember this view of the guidance of the
gods, for it is the chief sign of the way in which the Romans, in
gpite of their geminely religions spirit (oay, as an outcoma of it),
subordinated the theocratic to the lay element. The chief affect
of this subordination is the unfettered use of human reason ;
religion is employed as a test, rather than as a guide, of rightness
of nction, This is a thoroughly lay view of the function of
religion in life, very unlike that of the Jewizsh prophet who
questions God in detail, but only for interpretation of a law

1 e, de Leg. 1. 13, 32 (on the question whether auspices were merely directad
to the uwiditos of the state, or formed o tros method of diviontion) “si enim
doos esso concedimus , . . # eoedem hominum consulere generd, ot posse nobis
signa recom foturarnm ostenders ; non video cur esse divinationem negen,”

% e, e Pho, §i. 38, 70 (the difficulty of suswering for results may uppesl
to a Morsus augur but not to a ]lmnn.n] **non enim sumns ii nos sugures, gui
aylum reliquoromye signorum cbservatione fotura dicamme”  Of 4 §8, 182

*Non haben , . . neoel Marsum sojmrem, non vicanos hamsplees, non de eireo

astrologos; non Iejacos conjectores, non Ioterpretes somniorum, N im
il ot scientia nut arte diviei." e
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which is the produet of His, not of the humaon will. The belief
that the gods do not give instruction, but merely advice, gave an
s inward freedom " to the Roman, which made him at times resent
the divine interference, and we shall find many instances of his
forcing an interpretation to suit his wishes. The omen that is
not seen need not be attended to, and precautions are taken that
it shall not be seen. In undertaking acts of state, the magis-
trates are bound to ask for signs; but all the efforts of human
ingenuity are directed to secure that the signs shall be favourable.!

(ii.) It is plain that, on this theory of religions intervention,
no priestly medium is required hetween the gods and their wor-
shippers.  Divination as the science of the future is an elaborate
art, which eannot be possessed by the ordinary man. It requires
the knowledge of ritnal to compel the divine utterance; it
assumes that the gods have special confidence in the select
participators of an inner cultus, to whom they reveal what is
hidden from the many ;*it requires the devotion of a lifetime,
and often speeial rules of asceticism and purity, to interpret the
hidden signs ; it leads, in short, to the belief in oracular power,
in-the prophetic gift, in the claims of a priesthood specially
sot apart.? There was none of this ut Rome. The right of
invoking auspices is not a priestly gift ; it is one that is possessed,
in a higher degree by the magistrate, in a lower degree by all
the full citizens of the primitive Roman community. Tt is true
that there is a class of wise men, the augurs, whose chief funetion
is the interpretation of signs, but their function is limited to
interpretation ; they have no more power than any private indi-
vidual, and less power than the magistrate, of eliciting such a
revelation. Yet, if the assistance of the augur was called in,
and his interpretation given, this verdict was final. We are told
that disobedience to it, at least by the magistrate in taking the
public auspices, was in early times visited with a eapital penalty ;*
a statement which probably means that the heads of the Homan
religion, the pontiffs, reckoned such an impiety as one for which

i Gas the treatment of £he auspices in the section on the magistracy {p. 183}

% Strangely enongh the Groek belief in orasular or prophetie power did not
lead to the coneeption of o priesthond set apart from the people.  But the Greek
siianes of divinntion, though associated with oracles and prophecy, did pot alm
much higher than the Roman. Tts object was generally to win approval for o
contemplated course of setion,

8 (Yo de Ley. i 8, 91 * Quaeque angur fnjusta, nefasta, vitioss, dira defizerit,
inrits infectaque sunto ; quique not parerit, capital cato,”
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the gods would accept no ‘expiation, and for which, therefore,
the penalty of exeommunication (secer exfo) was pronounced,

The right of taking the anspices is said to have been a gift
peculiar to the Patricians; but the extent of this gift ecan be
estimated only with reference to o fourfold division of the
auspices, which, from its nature, must have heen primitive and
not a creation of the later dissipling of the augurs,

The auspices were divided into fmpefrativa (or fmpetrifa) and
oblativa.!  The auspicie impefrdive were those which were sought
und asked for, and such signs might be taken from observation
of the sky or from the flight or sounds of birds. The oblativa
were thoze which were foreed on the attention, and which, since
they were not sought, were generally regarded as an impediment
to action, and, therefore, as unfavourable. They were gathered
from a heterogencous collection of signs of ill-omen (dirac), It
is plain that the right to take or, as it is expressed, to have
nuepices (habere auspicio) can refer only %o the first of theso two
categories ; it was this right that was assumed to be peeuliar to
the Patricians ; it was the members of the original elans alone,
the primitive pafres, who had the right of asking signs of the
gods, and it was held that every important act of their lives,
whether public or private, should be pervaded by this divine
intercourse, It was believed that it was through auspices that
the city had been raised, political development attained, and
former victories won.®* The existence of the patrician order is
from this point of view a necessary condition of the existence of
the state itself, for without it the right of eliciting the divine
will would be whally lost.* But no human power conld prevent
the Plebeians from following the religious seruples of their betters
in giving heed to those warnings which were thrust upon their
notice. The auspicia obiativa, whether the gods destined them
for others hesides the patrician body or not, must from the
earliest times have been respected by the Plebeians, and have
guided their political eonduct when they became a corporation
within the state,

1 Bery, sl Aen, vl 100 “anguria aat chlstive smil, quae non poscuntur, aut
impetrativa, quee optata venfuut.” For the categoriea of thees two kinds of
I.'II.I#I[:H-H tha disenssion of the anspives in the sectlon on the magistracy (p, 102),

Liv, vi. 41 * Awnpiciis linne urbem eonditam esse, anspiclls ballo ae pace,
domi militineque omnia gerd, quis est qui ignoret 1

* This view is most fully expressed in the formalities of the inferregn
Bee the section which treats of this lstitution (p. 147). s
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The right of feking auspices was neither a priestly nor even
o magisterial funetion, but was possessed by every Patrician.
But the man in a private capacity could exercise it only in his
private concerns; the auspices destined to guide public action
are vested in the person of the patrician magistrate. Henee the
distinetion between wuspicia publica and privafs, There was a
time when no important act of business or domestic life was
undertaken without an appeal for divine guidance.! Murriage
especially demanded the taking of the auspices ; and even whon
the custom of such private divination had hecome whaolly
discarded, a survival of the custom is found in the presence of
auspices, friends of the bridegroom who superintend the due
performance of the rites.? o confarreatio was older than the
traditional institution of the angural college, and it is not
probable that official intervention was bronght to bear on
marriage, still less on such concerns as were more strictly privite,
Hence it is difficalt to see how the Plebeians could have been
prevented from taking the atspicia privats, although their use
of them was probably scoffed at by their patrician rulers.  Un
the one hand, we find that the incapacity of the Plebeians to
share in the auspices was one of the mrguments used against
the permission of conubium between the orders ;* on the other,
that the auspss continues to be an integral part of a ceremony
which was founded on plebeian marriage law.

It was different with the auspices taken on behalf of the
state (auspicia publica). It is the Patricians alone who have
these auspices, and only a magistrate belonging to the order can
exercise the right of looking for them (spectio).t This remains
not only a purely magisterial, but a purely patrician privilege,

L (e de Div. L 18, 28 “Nibil fere quondam ajoris rei, nisl susplonto, ne
privatim quoidem, gerebatur: gquod etiam mme noptisrom auspiees duclgrmnt,
qtil, re omisss, nomen tantum tenent.” In L 17, 31 we have the story of Attns
Navius taking ausplees by arves in o private matter. I, Liv, vi. 4L

8 (4o ida Div, L 16, 24 (see last note) ; Buet. Clowd, 20 § Too. Anat. =i 8.

® Liv, v, @ “Quas quantasque res O Cansleinm ndgressum ¥ Conlovionem
gentinm, perturbationem suspleiormm publicornm privatornmeue siferre.” Vet
this pasage hos only an tndirect reference to the matrimonial exspicin. The
argnmont is that intermarrings would cause the pure Patriciste to disappear, mml
with it the gener] right of taking awspicia tmpretrvfin,

& (e oe D, i 36, T8 “a populo muspicia accypta habemua”  The relation
of auspricia habers 1o the spectio 1s that the former demotes the abstruct right of
uistioning the gods, the latter its exereise in n partlenlar cnse (Momms, Stostsr,
i 49 n. ). The specifieation by the magistrate of the signs which he winhed
to sea wis known as fegoem distie (Serv. ad A, fif. 803 of. p. 43 0. 2).
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and the so-called plebeian magistrates of later times, great as
their power was, had not the gift. It is guite true that, after
the Plebs had forced its way into the consulship, this right could
not be denied to the plebeian holders of the supreme office.
Bnt the admission was hased on the legal fiction that the holder
of an office once reserved to the paires was, for religious purposes,
a patrician magistrate,!

The enjoyment of foll political rights in ancient Rome was
conditioned only by membership of a patrician gens ; full citizen-
ship here, as in most ancient states, being dependent on birth, and
the membership of o purely private associstion satisfying all the
demands that the state made as a condition of the attainment of its
rights. But there were other forms of association of a definitely
political charncter, amongst which the citizens were distributed,
and as members of which they exercised active political rights
or wers enbject to persomal burdens. These were the thres
patrician tribes of Ramnes, Tities, and Luceres, and the thirty
curize. With reference to the question whether these were
primary snd natural associations of an ethnie character or arti-
fieial ereations made by a supreme anthority after the founding
of Home, we have already seen® that the frifus are probably an
sthnie survival artificially employed ; in the ease of the curiae, it
mist remain far less certain whether they were of spontaneous
growth or purely artificial ereations, or (what is perhaps more
probable) in the main natural associntions, artificially regnlated
in number and gronping to snit a political purpose.

The tribe, which was a division not merely of the citizen
body but of the land, was the basis for taxation and the military
levy.* We know nothing of the first burden, but it is probable
that no detailed scheme of direct taxation existed in the early
Homan state. The revenues from the king's domains probably
rendered him selfsufficing, while the patrician burgesses served
in the army at their own cost, and were doubtless expected to

1 A similar confusion was at an earlier perlod introduced with reference to the
givers of the suspiess. They are said to bs given hy the poople (Cle. de P, i,
a6, 76 ; p. &9), but the great bulle of the ]m:;pln ';.{L the Plohs) did not possess
i, 98-

3 Diomyn, iv. 14 (Barvins Tollius) vir seraypadiy vir orparierde cal rir
elawpdfery Tiw ypypdraw , . . odefTo gard TaE rpeiy guoldr Tdr peeuods, e
wpbrepor, e Vuro LL v, 181 “Trlbutom dictun o tribuboz, quod s
pocantn, quas popule imperats erat, tributim a sinlis pro portions censos
exigebatur,”
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defray the expenses of their retainers. It is probable that in
cases of emergency o tax in kind was levied from the landholders
of the tribes.

Of the military burdens tradition has preserved some plausible
details. The army was known as the legio or * gathering,”* and
was composed of three *thousands” (milifes),* one from each of
the three tribes. These foot-soldiers were commanded by three
or mine tribal officers, the frifuni militum.®  The cavalry consisted
of three hundred celeres, one from each of the three tribes, ench
commuanded by three frifuni celerum. When the Patriciate was
onlarged by the addition of the gendes minores? these three
hundreds {cenfurine) were increased to six.®

Besides the heavy infantry and the cavalry, there may have
been a corps of light-armed troopa (velifes and erquites), and these
wonld doubtless have been composed mainly of clients, We do
not know whether the free Plobeians were forced to serve; but,
if they did, it would only have been in this inferior capacity,
which required no time for training and no cost of maintaining &
panoply. Tt is evident that the whole burden of the regular levy,
and of such war-taxation as then existed, fell upon the Patricians,
and before the closs of the monarchy an effort was made to
remedy this unequal distribution of burdens—an effort which
had as its result the abolition of the patrician tribes as the lead-
ing divisions of the state and a serious infringement of patrician
rights,

The thirty curiae, originally local units, as is proved by their
names,? were divided, ten into each of the three tribes. The
members of the clans belonging to the same curia were called
curiales.  But, althongh the curige had local eentres, memhership
of these bodies did not depend on residence in a given locality.
It was hereditary ; and if the members of a gens migrated from
its curig, the gentiles were still members of that statedivision.
The curiae were religious as well as political associations, which

1 From lagere, Varro L.I. v 87,

% Varmo L.L. v, B9 “milites quod trium milinm primo legio fishat, ac singuise
tribus Titiensinm, Ramnfum, Locernm milin simgals militom mittebant."

b, 81 “tribuni militum qued terni tribus tribubos Ramuium, Lucernm,
Titinm olim ad sxercitum mittebantur.”  On the other haml, Servins {n dem. v
560) says that the fribuni were so called becnnse they presided over one-thind
of the whole foree. inix ¥ Liv. L 36,

! gg. Calnbra, Foriensts, Vellensis Other nnmes {such a8 Titla) may be

P YInOna.
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had from the first, or finally developed, a elose eorporate life.
Each had its peculiar sacra? and a place of worship, containing
an altar and chapel, which itself bore the name cuna ;2 and the
religious affairs of each were conducted by a priest called euris,
assisted by a famen curialis® The thirty curiones formed a
college, of which the curis marimus was the president,t

It is difficult to say how far the religions organisation of the
eurize was a nutural or artificial development. But artifice was
certainly at work in determining their important political
tharacter. The primitive popular assembly at Rome is the
comitia ecuriafa, composed wholly of FPatricians. Here ench
member of & patrician clan above the legal age—probably the
age of eighteen, at which military service commeneed—had the
right of giving a single vote ; a majority of the curiales decided
the vote of the particular curia, and the decision of the assembly
was determined by the majority of the groups.

They also had, in a secondary degree, an importance of a
military kind ; for the supply of knights to the corps of celeres
ig snid to have been effected through the curiae®

§ 5. The Monarehical Constifufion

It is penerally agreed that the monarchical comstitution of
early Rome rested on a limited soversignty of the people, a power
reatricted by the extraordinary authority of their sole magistrate.
Thie popular sovereignty was asserted in jurisdiction, in legisls-
tion, and in the ratification of magisterial power. The attribution
of the right of appeal in eriminal cases (provecatio)® to the people
shows that with them rests either the sovereign attribute of
pardon or some right of trying criminal eases in the last resort.
Tradition makes the Roman peopla the sole source of law,T that
is, of standing ordinances of a general kind which are to bind the
community,® although the initiative in legislation can eome only

! Pestus p. 62 “enrlonls ssern, quee in eurfls fiobant™; p. 84 *curinles
flamines qurinrum sacerdoten,”

* i p. 49 (av. cwnin) “ locos est, ubl poblicss curas gerchiant.”

1 Bes note 1, 4 Festux p. 120 ; Liv. xavil &

U Festus p, 65 * Celeres antlqui dizerant, quos nune equites dicimns | | | it
primitus eloct] fuerunt ex gingulin onriis dend, Jeoque emning treornti fupre,”

W Liv. |, 28 Cie ofe Hep, ii. 81, 54, T Dionyw, il 14,

B Gonerale jowwum ™ (Capito sp. Gell x, 20),
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Frum the king; and apart from the rulings of the pontifical
college, which did not require the sanction of the people, this
theory of primitive legislation seems to be correct ; for the very
early laws passed by the comifia on the downfall of the monarchy
do not appear to mark any violent bresk in the theory of the
constitution, We do not know whether the king employed the
_formula afterwards used by the Ropublican magistrates, which
clicited the “ will and command ¥ of the burgesses (relifis,
Jubsatis, quirites); but law (ler) is from the first something
“laid down” by a competent authority, and binding, therefore,
in virtue of the power that ordains it.! After its ordinance it
may or must create a contractual relation between individuals?
but there iz no hint of its being the result of a contract or
co-operation between independent authorities. The source of
low is, therefore, simple; it is the people's will ; but, through
the bar to uttcrance created by the *magistracy, this will is
very limited in its capacity for expression. The people are also
affirmed to have been in a certain zense the source of honour,
and typical illustrations of this power are presented by the
traditionnl beliefs that the regal insignia of Etruria, adopted by
the kings of Rome, wera only assumed hy them with the consent
nf Sﬁnnt-a and people,® and that the nppﬂmtment. of officers for
although these may have been in theory merely
dﬁ]egam of the king, had to be ratified by lnws of the curice
The quuestors, the earliest prototypes of the Inter magistrates
at Rome, are said to have been so appointed.?

The people, therefore, possessed certain sovereign rights, but
each right was limited by the vast authority of their personal
representative, who wielded the whole of the exccutive, and so
much of the legislative power as is implied in the sole right of
initiative. We cannot even speak of the people ns vesting this
power in their king; for their right of election was, as we shall
see, probably as limited as their power of legislation.

1 Fex is probobly connected etymologically with the German fagen [Gothic
Lagfan) ns ferpds with rifque,

? In business we have leger focafionis, vemafitionds, in the structure of oHrpor-
tions & fexr eolfegfi, On the other hand, in the fapum dictis of angury, which is
the statement of the mode of the answer of the pods to a request, in the feo data
given to individuals by & magistrate (g the lages consoriae) or gravted by Rome
na n charter o a subject state, there seémas fo be the ides of & purely one-sided
orilinance,

& Dionye. iii. 62 ; Cie, e Rep, 1. 17, 31,
* Toe, Awn. xi 221 Ulp, in Dig. L 13
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This personal head possessed a variety of titles which marked
the various wspects of his rule—titles which survived into the
Republie, and, on the differentistion of the functions which he
united, were applied to varions magistrates. As supreme judge
he was juder, as leader and commander in war prasor dicdafor,
and magister populi.? The most general title which marked him
out as universal head of the state, in religious as in civil mattors,
was that of rex, the “regulator” of all things human and divine
—a title which survived in the rex szcrorum, the heir of the king
in sacrifice and in ritual. The powers on which this position
was based were summed up in the word imperium.®

The severance of the king from the state, over which he
ruled, was also expressed in certain outward signs (insignia),
which distinguished him from the rest of the burgesses,
He was preceded by twelve “summoners” (licfores)?* each
earrying a bundle of rods (fasess), and the axe-head gleamed from
these bundles even within the walls, for the king's military
jurisdietion could be exercised within the city. His robe was of
“purple,” or rather of scarlet—the colour in which most nations
have seen an emblem of soversignty—lut his dress probably
varied with the ritual which he was performing, and the three
kinds of striped garment (fralea) which survived in the Republic
—that of purple for the priestly office, of purple and saffron for
augury, of purple striped with white for the rex®—were
probably all vestments of the king. Tradition also assigns him
the eagle-headed sceptre, the golden erown, the throne (solium),®
and the chariot within the walls, from which the eurule chair
(aella cwrulis) was belioved to bo derived.” The statement that

¥ Varro L.L. v. 80 “ Praetor dictun, qui praeiret jure eb exercitu.” Bub the
titla l:. perbaps, & purely military one {prae-ifor, “the man who goes before the
army
? Festns p. 198 **in magistro popoli faclends, qui volge Distator appellatur.”

¥ Cic. de Rep, i. 26, 42, Regnuin denotes the position of the king as head of
the state (ib. i 27), but not the regal power.

¥ Lider is probably derived from !mu-: For other attempis at derivation see
Gell. xil. 3, They summon, not enly to the assembly, but also to the courts, and
are thus the chief mark of j'u:r].mﬂui:lun anil cosrelve power (eercitio), The
Indiwldiunl cierine were probably snmmoned by the thirty Hofores corafi, who
survive into the later Repuhlic,  Ses Momma, Seafsr. L p 302 For the number
of Hetors that neeompanied the ling see Cie o fap, fi 17, 31; Liv. i 8:
Dinnys. ii. 29 ; iii. 61, 62

8 Berv, in Aen, wii, 188, 612; xi. 334 3 Ov. Fast il 503,

A 0ln, s Fim. 11, 21, 680 DHenye Gk 61,

7 Pestus p. 49 “ ourroles magistratus appellat] snnt, guis corrn vehebantor, ™
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the triumphal insignia of the Roman magistrate were but the
revival of the ordinary adornments of the king! is extremely
probable ; for the erown, the dege pica (a development of the
purple robe),2 and the ehariot reappear in the Roman trinmph.

Other royal prerogatives were connected with the primitive
coneeption of a patriarchal monarchy. The king, although he
lncks the ahsolutism of the palerfamilias, occupies much the same
position in the state as the father does in the family. In a
sense he is owner of the whole community, and as such capable
of commanding the munera of the burgesses3 Bat a large portion
of the public domain was more peculiarly set apart for his own
private use.* Thiz erownland must have been worked mainly
by the king's own clients, who held it precario from him ;® for
there seems no reason to doubt the belief that a large
proportion of the half-free Plebeians were in the immediate
clientela of the king, connected with the community chiefly
through him, its representative. These may have been captives
who had submitted to the fides of the state, and whom their
conqueror had not attached as dependants to other leading
families of the community.

The theory of a kingship is best expressed in the mode in
which the monarch ascends the throne. The alternative
principles that have usually been recognised are the hereditary,
the elective, or that of divine right.

Of the hereditary principle there is no trace at Rome. It is
contradicted by the facts of the traditional history, which
believed that, when the hereditary principle was first realised in
the last king, the monarchy came to an end ; and it is expressly
denied by later authors who reflected on the character of the
early monarehy.® There is rather more to be said for the theory
of divine right. Romulus is the son of & god and awaits the
verdict of heaven before he nssumes his rule. Nuoma, his
suceessor, insists that the same verdict shall be appealed tot
But, if the taking of the suspices be the sign of a divine origin,

" T 7 i T

f “Piots quas nune i
edque erat IE'B piotura,” I%. was muﬁ?;ﬂmﬁ;fm? I:n?n;;rwti::
[Polyb. vi. 53). 3 Liv. 1. b8,
(4 "Arvi et arbustn ek pascni Iati stque uberes " [Cic. de Rep.v. 2, 8). CL

Liv, 1. 5, Fpa

® Cic. de Rep. il 12, 24 “Nostri i etinm tum sgrestes viderunt virtutem
et :l;{;bl?tift? :nj:]_lu;:* non progentem queeri oportere.”  CL App B0 L 08,
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then everything in Rome proceeds almost squally from the gods,
Probably in earlier ns in Jater Rome religion played a most
important subsidiary part in public life, but we have no warrant
for believing that it was ever the sole guiding power. As we
shall see, in discussing the question of the inauguration of the
king, this theory mises into & primary and material what was
morely a secondary and formal element in the transmission of
the monarchy, although this formal element was ane of the utmost
necessity and importance,

The Roman thinkers were thus thrown back on the theory of
election. Tradition is unanimous in representing the monarchy
as elective—depending, ie, on free popular election, or on such
election guided by the Senate! On the death of a king thers is
no immediate snccessor with a title to rule; an imterim-king
(interrex) is appointed for a few days, and on his proposal a king
is elected by the patrician burgesses at the ecomifin curinta,
subject to the sanction of the patrician Senate (aucforitas pafrim).?

In the expression of these views the Roman thinkers were
attempting to reconstruct the monarchy from a knowledge of
their own magistracy ; for they rightly believed that thia
magistracy was a very slight modification of the original kingship.
The elective principle of the Republic was not regarded as a
novelty in the theory of the magistracy, and there were two
reasons for this view. The first was that there was & real
continuity, for the elective process was always subsidiary to
another, that of nomination by the magistrate who guided the
elections. The latter became an almost formal process in the
Republic, but the question was not asked whether at one time it
may not lnve been the material element. Secondly, there was
really an elective element in the monarchy, which survived as a
form into the Republic, a form which the hypothesis of mon-
archical election adopted by Roman antiquarians eould not
explain. It is strange that, in secking for their theory of regal
appointment, they should not have appealed to the clearest
survival of the monarchy, the dictatorship, on which so much
of the rest of their reconstruction of the monarchical power was
bazed.

VU Liv. i 17 ; Cle. de Bep. . 17, 31,

® The duterregmum, thorgh only an oeeasinnal offies in the Republin, s re
sented a8 an invariable part of the procedire in the trnsmision of the kingly
power (Liv, L 47). )



i THE MONARCHICAL CONSTITUTION L

In the two definite survivals of the Roman monarchy clection
was not recognised ; the dictator wns nominated by the consul,
not by his predecessor, for it was only an oceasionnl office ; and
the rex szcrorum was nominated by the ponfifer morimas,!
no longer by the preceding wer; for this office simply con-
tinued the priestly funetions of the king, the religious headship
being wvested in the ponfifer.  This oldest principle of appoint-
ment survived in Republican Rome as an integral part of the
glective process, to reappear again in the Principate, in cases
where election had become a mere form, as the living prineiple.®
It is, in fact, the one principle that has a continuous history ;
election is the Republican interlude.

' If, therefore, we are led to consider the monarchy as not
purely an elective office, and substitute for election the prineiplo
of nomination, we must consider that it was the right, and
probably the duty, of the king of Home to nominate his
suocesgor. If there had been no due nomination during his
lifetime, and consequently no distinetly marked out successor
to the monarchy, the duty of providing such a successor lapsed
to the Senate, from which body the inferrer was appointed.
The inferregnum is said by tradition to have dated from the first
vacancy in the regnl office, after the death of Romulus® When
such & vacancy had oceurred, the auspices, under which the
gtate had been founded, and which were the mark of divine
aceeptance of the kingly rule, “returned to the palres”+ and
we are told that this was from the first interpreted to mean,
not to the comifis cwriafy, but to the patrician Senate. The
earliest inferregnum is represented as an exerciae of collective
rule by the Senate; but, on the analogy of the sole magistracy,
it took the form of a creation of a snccession of inderreges.
The first step was the division of the Senate into decurige - & each
decury had fifty days of government allotted to it; within this
period each individual member of the decwria exercized mile for
five days, and, according to one account, the succession of the
decuries was determined by lot (sortitia).® The rule is represented
a8 collegiate, the whole decury possessing the imperium, while

! Dlonye, ¥, 13 Liv. x1. 49,

2 Pao. Ann. L 14 and 51 ; Dio Cass, ML 21, 7 : Ivifi, 20, 3,

3 i ole Ko §i. 12, 23 ¢+ Liv. L 17 ; Dlonys 11 57,

§ [Cie.] aed Brut. 1. B, 4.

8 Of Berv. in den. vi. 508 “Romulo mortuo cum . . . Senatus . ., Toymassat
per decuring, ™ ¥ Dibomys: il 57 Scaxkypuadiers,
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the individual who roled for five days had the fasees and the
external emblems of the royal power! In later times we shall
see that, though the infervegnum was retained, the whole pro-
cedure was simplified by the abandonment of the collegiate
principle. If it ever existed, we must suppose that, as soon as
ever the resolution of the Senate was taken, the collective rule
could be interrupted by nuy inferrer, except the first, nominat-
ing the king® The inferregnum, although represented by our
authoritics us an invariable part of the procedure in the
appointment of a king, was probably from the first & makeshift,
only resorted to when the ordinary procedure had been inter-
rupted throngh unforeseen causes, and there was no definitely
designated suceessor® ,

Yet, thongh the monarchy was not strictly elective, certain
quasi-elective processes were connected by tradition with the
appointment of the king, on the part both of Senate and people.

The authority of the Senate (aucloritns patrum) is mentioned
in connexion with all the transmissions of the supreme office.t Tt
is an authority, however, which did not spring from any theory
of the Senate's possessing clective powers, but was simply a
resuilt of the universal principle that no man in authority should
aet without taking adviee of his conslium, and was merely an out-
come of the constitutional necessity which the king was under
of consulting the Senate on all great measures affecting the
popular welfare. The greatest of these would be the appoint-
ment of a suecessor.

Secondly, we are told of a formal ratification of the kings
power by the people assembled in the comifia curiata, one which
continued into the Republic under the title of the ler curiafa, a
formal sanction always required for the ratification of an

1 5 o » v wh i
s sl Foge g iy b w2
imgarﬂ et Hetoribuy r.u.t.":

In the aocounts of this procedure an fmportant element is probably omitbed,
Lo thot each individual énferrer nominated his suecessor. The first could not
nominate the king, as he had not received the anspiess in due farm,

! Mommeen (Saater. i, pp. 213, 214) takes a different view, arguing that the
klng was in overy ease nominated, not by the ren, but by the inierrer, on the legal

und that the appointment of & snoeessor wonld have boen cme of thoss * natus

itiml qui nom recipiont diem vel condiclonem ™ (such as Aeveditafiy auditin,
tutoris datio), and which "in totum vitiantur per temporis vel eosdicionls
adjectionem” (Papln. in fHy. 50, 17, 77),  But, even in the regal period, thers

wmay have bean one condition which did not vitiste such nets; Le. desth (see p, 23),
* Liv. L 17, 22, 82, 41, 47,
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tmperium  already assumed.! It is said to have had this
character even in the time of the monarchy, and this was thought
to be shown by the fact that the king himself proposed the
lex eurinfa which was to give the sanction for the exercise of
his own power.? BSuch procedure was, indeed, necessary, since
no ons but the king had the right of putting the question to
the people ; consequently we must accept the view that the lez
curiafa was not absolutely necessary for the exercise of power, and
might be legally, though not perhaps eonstitutionally, withheld,
as it was by King Servius during the early part of his reign.®

The Roman jurists, who believed that the king was elected,
credited the people with two distinct acts in the creation of n
king—first, his election, and then the formal ratifieation of this
election* A parallel for this seemed to be furnished by
Republican usage, where the lex was taken by magistrates already
eleeted as a necessary preliminary to the exercise of the imperium.
But at this period the magistrates were not elected by the
eomitia curiafa, and the ler of this assembly is a mere survival,
a reminiscence of the formal sovereignty which continued to
be vested in the curige. The lex eurinls is much more
comprehensible in origin if the king was first nominated
independently of the people and then challenged their allegiance.
1t was probably little more than an acelamation on the first
summons of the curiae by the king. The preceding king
must have already made known to the people his choice of a
successor, and the popular sentiment would have been already
expressed ; thus there was little chance of adverse shouts when
the new king challenged the allegiance of his burgesses. If
there was a chance of the challenge not heing sceepted, it might,
as we saw, be withheld. But an exercise of the regal imperium
which was not sanctioned by these two acts of Senate and
people—the expressed will of the one and the declared alle-
giance of the other— was regarded by later authorities as
unconstitutional &

1 Cle. de Leg, Agr. 1. 10, 26 il 11, 383 ad Fam, 1. 9, 25,

# Cie. e Rop. ii, 18, 25 * Numam , .. qui, , . quamquam populus curintis
eum comitiis regem esse jusserat, tninen Ipse de suo finperio exristasn legem tulit, "

| Liv. & 41 *Bervios, proesidio firmo munites, primous infuasn  populi,
volaptate patriom regnavit,™

£ Cle, de Rap. i, 17, 81 “Tullum Hostillum populns rogem, ingerrems Togamte,
comitils surintis creavit, isque de imperio suo . . . populum eonsalult curistim,"

® The last imjusiue dominms of Rome rulad * neque popnll jussu nequg
aftctoribus patribus ™ (Cie. de Rep, D 24, 46; Liv, L 49).

E
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There was alse a religious aspect of the king's appoint-
ment. His assamption of power was regarded as incomplete
until it had been shown that the gods sanctioned the rule which
he had assumed. This was done by the first taking of the
auspices '—a ceremony observed by magistrates of the Republic
before entering on the exercise of their office. This was the
final test for the right to exercise secular power; but the king's
position as high - priest of the community was supposed to
require another initintory net.

This was the inauguration, which differed from the taking
of the anspices. In the ordinary form of the suspicia the
individaal entering on office has himself the right of spectio ;2 in
the Republic it belonged to magistrates ns such, and was never
regarded ns a merely priestly function. In the special inangura-
tion, on the contrary, the spectio is taken by some other than
the person inangurated. The priestking Numa is naturally
associated with this ceremony by tradition ; by him an appointed
angur is employed to watch for signs?® and this ceremony of
inauguration by one of the priesthood, other than the person so
inangurated, is represented as being from this time onwards a
standing part of the procedure requisite for entrance on the
regal office.  But this legend of Numa is rendered somewhat
incredible by the fact that the augurs have no right of spectin,
and that of all the priests of the Republic it is only the semi-
magisterial ponfifer mazimus, the head of the state religion,
who has the right of taking auspices. The fact that the rer
sacrorum in the Republic had a special inanguration ¢ might lend
support to the legend, were it not that this rexr had become
wholly & priest and thus lost his right of interconrse with the
gods throngh the specfin. The question of the inanguration of
the king, nnimportant in itself, runs up into two wider questions ;
the first is whether there was a separation in idea between the
king's magisterial and his priestly funetions ; the second, whether
the king waz himself ponfifer marimus and thus the supreme
head of the Roman religion.

For an answer to the first question it is not safe to appeal to
Inter examples, for the priesthood and the magistraey may have

1 Thus Romulus takes his own susplees on the Palatine (Liv, L 6).
T ook

i ;I-:i'r, L18 “dose . . . deos consnli jussit,™

4 Lakioo ap. Gell. xv. 27, 1; Liv. L 42, K
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been first sundered during the Republic  But tradition?!
and survivals represent the king as the firsd priest in the
community, His suceessor, the rez sterorum, ranks, as a
priest, above the three great flaménes and the ponfifer morimus
in the order of the pricsthood (endo sweerdotum);? the religious
duties of this rer point to the fact that the king's functions
were o regular eulfus, not the occasional religious duties of a
Roman magistrate,® while his wife, the reging sacrorwm, had her
own simnltaneons sacrifices.*

But the position of first priest did not in the Republie’ imply
the headship of the Roman religion ; the chief pontiff, who is
its head, comes, as we saw, low in the order of the priesthood.
The importanece of culfus and of religious authority springing from
higher knowledge are not the same The pontifis are only
secondarily a priestly, primarily they are a religious order, whose
position iz based on the knowledge of religious law (fas). The
separation between the trne priesthood and the presidency of
religion may, indeed, have been & Republican development, due
to the secularisation of the magistracy ; the priestly funetions of
the magistrate being continued in the rer sacrorwm, and the
religious presidency being also separated from the eivil power, but
vested in another official, the chief pontiff. But it is possible
that the separation may have been primitive, and that eulfus and
the knowledge of religious law did not go together. It is
evident that great uncertainty prevailed as to the king’s relation
to the pontifical college. While one account speaks of Numa
selecting Numa Mareius as * the pontiff,”* another describes the
same king as instituting five pontiffs, and we are further told
that, before the lex Opulnia (300 2.0.), the college consisted of four
members.” The discrepancy between the two last accounts has

1 Dionya. it 143 Iv. 74 ; Plut. T Grcsh. 15,

* Festus p. 185 ; Labeo ap, Gell. zv. 27 ; Ov. Faafi il 21.

3 This is shown by his sacrifices on the Kalends and on the Nomes (saem
nonalia) and his offering of & ram to Janus in the regia on the Agonalia (Jap
) (Fastus p. 10; Varro L.L. vi 12 ; Ov, Fuafi i, 317%

% Featus p. 113 ; Macrob, I 156, 19,

¥ Liv, i 20 *Numn Pontiffieem . . . Numam Marciom M, £ ex patribus legit,
giime snera omnis exseripta exsiguatngue wbiribuit, quibue hostiis, quibos dietos,
wid quae templn seera forent, atique onds in ecs sumptus pecunis erogaretur.  Colorn
quoque ommin pubiica privatague sscrs Pontificls scitis subjecit, ut esset, quo
consultum plahes veniret : ne quid divini juris, negligendo patrios o pereETinos
que adsciscendon, torbaretur, ete” But afterwards (in 4

im the existence of n college, without mentioning it
Cla. o Rep. il 14, 26,
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been reconciled hy supposing that the king himself was reckoned
as 0 member of the college, and that the expulsion of the king
reduced the number from five to four.! It is possible that the king
did not hear the title pondifer mazimus and was yet head of the
college ; it is even possible that, as one account which we have
quoted seems to indicate,? there was a chief pontiff as his delegnte.
We ean hardly refuse him a place at this board in face of the
evidences which point to his universal headship of religion, The
ereation of the augnrate and the priesthoods is his work, Romulus
appoints the angurs ;* Numa institutes the three great Flamines,
the Salii, and the Pontifex, although most of the important
ceremonies of religion are performed by himself personallyt
Consequently we may conclude that the appointment of special
individuals to these priesthoods must have been a part of the king's
office® It has even been held (chiefly as an inference from the
fact that the Vestals and Flaumens were in the pofesfos of the
pontifer muaeimius of the Republic) that the former were the
king's unmarried daunghters who attended to the eacred fire
of the state in the king’s house, the latter his sons whose duty it
was to kindle the fire for the sacrificial worship of purticular
deities, Jupiter, Mars, and Quirinus. This pleasing picture may
hawve represented the primitive state of the patriarchal kingzhip ;
bt this had been long outgrown before the elose of the monarchy.
There we find a fully developed hierarchy and the existence of
religions guilds, such as those of pontifis and augurs, who
cultivate the science, not the mere ritual of religion, and who
have no possible connexion with the king’s household arrange-
manta.

At the head of this imposing organisation stands the res, and,
in virtus of this position, he is the chief expounder of the rulss
of divine law (fas). It is & law which has hardly any limits,
running parallel with eivil jnstice (jus) but far beyond its bounds,
Three methods of its operation may conveniently be distinguishad,

1 Bonché-Leolarq Les Pontifes de Doncienne flome p, 8, That the king wus
pontill in stated by Plutnreh | Numa 0), Servins (ad Aew. fil 81), and Zoslmus
(iv. 38), but the evidense may be vitinted by the position of the Princeps ns
pondifer i,

2 Liv, i, 20 {p 51 n. 5) ; of Ambroseh Studien p. 29,

® Clo de Rep, ii. 9, 168 ; ae D, L 2, B

4 Liv. i, 20 “Tum sacerdotibns creandis animom adjerit, quammuam {paa
plurlml. sncrs obibat, en maxime quas none ul Dialom ftaminen pertinent. ™

® As g, the nomination of Fiamines belonged to the Latin dictalor (Asoon.
in Mifon. p. 33),
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One is purely religious and ritualistic and is expressed in the
vontrol of priesthoods, religions colleges, and cults.  The second
asserts itself in a control over the life of the ordinary citizen in
matters eriminal and civil, The third is that which conneets the
HRoman state with other independent communities and forms the
international law of the period.

(i) The econtrol over priesthood and culfus belongs to
the history of religion mther than to that of constitutional
law, and it chiefly presents a legal aspect in connexion with
the question of religions jurisdiction. The diffienlt questions
that arose in Republican times from the eclashing of the
religions and the civil power could hardly have been heard
of as yet, for the supreme control of hoth was vested in the
same man. Pot the very nature of this disciplinary juris
diction over priests has been a matter of some dispute. The
favourite hypothesis of a family jurisdiction has been applied to
the case, and the hypothesis may conceivably be correct so fur as
the Flamens and the Vestals are concerned, although even in this
sphere it is doubtful by what paternal right the head of religion
could do the Vestal's paramour to death. Other phases of the
power are still more inexplicable on this ground. A right of
punishing augurs for a breach of ritualistic rules survived into
the Republic, and seems to be a jurisdiction exercised over them
as members of a religions body. There is, however, no trace of
the priesthood holding a privileged position, and in all secular
matters its members are subject to the ordinary law. Buch
privileges as they possess rest on religious sernples.  When the
Flamen was caught (capfis) for the god, he became free from
the paternal power,'! and the civil authority could not compel
him to take an ocath® The persons of the Vestals were in-
violable ; # the sanctity of both Flamens and Vestals also invested
them with the right of asylum. The bonds were struck off the
prisoner who took refuge in the Flamen's house; and, if the
criminal on the way to punishment met him or the Vestal, he
sould not be scourged or executed on that day. But it is only
in these two cases that the severance from the world is strongly
marked ; we have no reason for believing that, in the earliest
period of Rome's history, the members of the religious orders

¥ @ains i, 130, 'The same was the case with the Vestal (Gell. i 12).
2 Por the Flamen see Liv, zxxi. 50 ; Festus p. 104, For the Vestal, Gell, x. 15,
3 Plnt. Numa 10,



54 ROMAN PUBLIC LIFE OHAF,

were isolated from the mass of the people with privileges and a
jurisdiction all their own.

The control of the culfus, and the maintenance of its purity, are
marked as one of the earliest duties of the ponfifex marimus,
and must have belonged to the king. It is he that sees that no
ancestral right is neglected, no foreign one acquired.! Here we
have a religious power that governs more than the priesthood ; the
maintenance of the sacra privafa are as important in its eyes as
that of the sacra publica, and its supervision must have extended
beyond the limits of the Patriciate ; for it is impossible to believe
that religion cared only for the szera of the patrician clans, and
aimed only at preventing them from corrupting their ancestral
worship, The Plebeian and the client were under the protection
of the gods, and might bring down a curse on the community by
rockless inmovation or negleet.

(ii.) The control exercisad by fas over the citizens'life in matters
not immediately connected with ritual and worship may be firss
illustrated by its pensl sanctions. We cannot, indeed, say that
there was a time when the Homan law regarded every crime as
a =in, for from the very first we are confronted with a dualism,
and religions and secular sanctions exist side by side But
religion has left a deeper impress here than elsewhere—in the
name given to punishment,* in the form of its infliction, in the
still stranger fact that, by the disappearance of religious sanctions,
breaches of obligation that the modern world regards as crimes
remained unpunished by the secular arm.

The punishment for sin must be some form of expiation.
This is the piaculum adjndged in the monarchy as in Republican
times by the head of religion; and not adjudged arbitrarily, for
even by the close of the monarchical period classes of offences
had doubtless been drawn up by the pontiffs with the equivalent
expiation, which was directed to avert the anger of the gods
from the whole community. Apart from the regularly recurring
lustrations at the census—the consequence of the sense of
universal sinfulness in the community—individual misdeeds conld
be expisted in this way. Such was a murder that was unin-

L Tiv, i. 20 (eited p, 61).

* Supplicium, from awb-ploce, desth as a sin-offering (Festas p. 308 " enp-
pliola . . . Eacrilicia a sapplicands ') ; cestipefio (*castum agere ™) purifieation
throngh atonement. On the other hand poens, multa, tolio Lear witness to o
theory of componsation and private vengeance, Ses Hein Criminalveché p. 39
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tentional or in which mitigating circumstances wers present,! and
such was the violation of the chastity of J uno's person through
the touching of her altar by a pacler?® In graver cases expiation
could anly be accepted where there was no intent,® as in the
wrong done to & god by swearing falsely in his name.* There
was nlso a class of deadly sins for which the gods wonld accept
no atonement but the life and the goods of the sinner himself.
Amongst the acts which called forth this consecrafio capilis were
the violation of the relations of client and patron,® the ill-treat-
ment of elders by their children, the pulling up or alteration of
stones,’ the destruction of & neighbour’s corn by night.®
The god thus appeased was often the deity who was held to be
specially offended by the act; but sometimes the head and the
goods were not dedicated to the same divinities. The person
was adjudged to Jupiter, the dispenser of life; the landed
perty to the gods who nourish the human mee, Ceres and
Liber® This custom of consecration gradually ceased to have
its literal fulfilment. A man might still be declared sacer, but
excommunication had taken the place of immolation. Such a
man was ¢ut off from all divine and, therefore, from all human
help, and his slayer was blood-guiltless.®® This theory, of & man
being cut off from the community while his life was spared,
became of great importance in the history of Roman criminal
law. It survived in the “interdiction of fire and water " (miuoe
et ignis interdictio), and familiarised the Romans with the idea
that the severest penalty did not require the sacrifice of life.

In matters of private law we have already witnessed the
presence of religion in marriage, adoption, testament, and the
transmission of the sacra. Its authority may be further illustrated
by the formularies of civil procedure. Here the form of words

1 L. i 90 s Diouys fii, 22 ; Festos pp. 297 anid 307,

% Festus p. 222 ; Gell iv. 3.

3 Mperob, I, 16, 10 * prodentem explure non pos=a.™

4 e, e Leg. 10 8, 22

# Dionys, fi. 107 Serv. ad den. vi. G010,

¥ Featus p. 230,

T DHowys, il 74 ; Festua p. 263,

® Plin, H.N. xviil. 3, 12

# Boueché-Leclerq Les Poutifer . 198, In the lec sacrafi which protected
the tribunes we mest with this distinetion (Liv. fil. 66).

1 Fegtos p. 318 * At homo sacer {s est, quem popalus jodicavit ob male-
ficinm § peqoe fus est oum immolard, sed qui oceldit, parricidi non damastar.”

This s the meaning of smicer as employed in the feyes scratos of the early
Hepublic (Liv. ii. 83 iil. 5&).
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wns allimportant, and in the early Republic all binding formulae,
whether for oaths that were to be effectual, for vows or for
consecration, were known only to the pontiffs. The solemn
forms of law (legis actiones) issued from the same authority, and
in ono of their most frequent manifestations, the sacramenfum, the
procedure was distinetly religions.! But who could say whether
the king, when he gave the preseribed form of words for an
action, acted as a religious or a civil head, as the representative of
Jas or jus?  Here we ave on the borderland between the two,

(iii.) Nations know no common jus, and fus is the sole support
of international law., FEach people is protected by its own
divine guardians; hence a war of two nations is a contest
between their gods, and a treaty between two peoples a compact
between their respective divinitics. But each nation is to some
extent under the protection of the other’s gods. Jupiter of
Rome is powerless if the war commenced by Rome is unjust,
and will punish his own people if they have stained his honour
by violating a treaty. Kven though there iz no belief in com-
munity of guardianship, the rights of other peoples are still
conceived to be under the protection of the Roman gods.

These beliefs necessitated elaborate religious preliminaries to
the declaration of a war in order that it might be just and holy
(justum piumque),® as well as ceremonies for the conclusion of &
peace that was to bind the publie conscience (fides publica)?
Such a ritual may have been performed, originally, by the king
himself; but tradition states that, at a very early period, a
special guild of priests, the Fetiales or public orators, were
sppointed for this purpose* Their chief functions were the

1 The sacramentum (literally ** oath ) in the wetio sacramento in best oxplnined
ad o atonement (piacwfun) in the form of & money payment for the expialie,
because imvoluntary, perfury of the litignnt who bhas malntained a falee claim,
When the procass was secularised, the secramenfim came to Le considered a
ﬂmﬁp‘b& woger, Ses Dang Der sacrale Schuts pp, 161 0,

Cie. de Rep. il 17, 81 * consbitnitque jus, quo hella indicerentur ; aqund
per s justissime inventum sanxit fetinli roligione, ut omne Bellom, quod de-
ntintistum indictumgne pon esset, id injustam esse atgue impiom judiesretar. ™

* Varro LI v. 86 * Fetlalas , , . fidel poblicas inter populos pracerant |
nam per hos flebat ub justam conciperetur bellnm et inde desltum, ut foeders
fides pacis constitnerstur. Ex his mittebantur, anlequam conciperetar, qui res
repatarent, efe,”

4 Cie, de Leg. L B, 21 " Foederum, pacis, belll, indatiarom ratorom
fetinles juslices nuntil sunto ; bella disceptantn.’  The wonl fetioliz s protably
oonnected with fofer! (and Oscan fofivm), Thus the *Fetlales " are wpeakers
(rrafores), of. Fertua p. 182, Dionynius (Il 72) ascribes the creation of the Fetinles tir
Nuamn 3 Livy (I 823) speaks as if they were «ue to Ancns Martiue, but in anotlyer
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declaration of war and the conclusion of peace, but the ritual
observed in loth of these acts may be more appropriately
deseribed when we are dealing with the international relations
of Home. There were other religious preliminaries to a war
which, though not necessitated by divine law, it was highly
expedient to observe, in order to increase the chances of vietory.
Vows (wota) were offered to the native gods, and for these to be
valid they must be couched in a form prescribed by the pon-
tifical eollege.! And sometimes the king, before a battle or a
sige, chants an incantation (carmen), the purport of which is
to weaken the loyalty of the enemies’ gods to their worshippers,
and to bring them over to the side of Rome., Ie bribes them
with temples, offerings, and the honours of a special cult.® If
the bribery is effective and the city falls, he must carry out his
pledge. The conquered gods are received at Rome ; and their
worship is guaranteed by the distribution of their cults over the
patrician clans.® The instances preserved of this devatio and
eweatio naturally date from the time of the Republic.* During
this period the forms are preseribed by the pontiffs. But the
antiquity of the procedure is beyond question. The results of
evocation on the part of the king, who was his own pontiff, are
manifested in the local worships of the conquered towns of
Latium, which found an early home st Rome.

If we turn from the religions to the civil powers of the king,
it is ensier to estimate their extent than to determine the
precise modes of their exercise. Later belief credited him
with the sole executive power of the state, The Roman kings
possessed waca dpys, and exercised the imperium at their own
pamsage (i, 24) implies thelr earlier existoncs. Cleero attritrotes them to Tollus
Hustilius (Cic. de Rep. il 17, 31).  The ceremoules of the college are desoribed
in Tomys. i 72 snd Liv, L 32

! Bometimes, the better to secure divine psslstance, the enemy, his citles, snd
his lands were all devoted to the gode.  For the lnssntation ees Macrob. il 9, 10
* Dis pater Vejovis Manes, sive quo alio nomine fas est nominare, . . ull vos eas
nrhes agrosque capita setalesque eornm devolas comsecrntmsquo haheatls ollis
legibus, guibus quandogue sunt maxime hostes devoti ; sosque ego. . . do devoven,™
The site of smch cities was cursed, as in Republican times that of Fregellss,
Carthage, and Corinth.

® Mucrob, fil. 9, 7 Sidens, si des est, eii populos eivitasque . ., est in tuteln,
toque maxime, illa qui orbie hujus populique tutelam receplsti . . . o vobis peto ut
vou popubum civitatemque . . . deseratis . . . proditique Romam ad me mecsque
venlatis, nostraque vohis loca templa saern urbs acceptior prohntiorgue sit."

? Cincins ap, Arnoh fii. 38 “solere Romanes religlones urbinm superatarum

partlm privatim per familins spargere, partim publice consecrnre.”
4 pg. the svocatio st the siege of Veii, the devotio on the il of Carthage.
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diseretion.!  Such statements arc not surprising if we remember
what is implied in the dmperivm, and that there appear to have
been no legal limitations to its exercise during the monarchy.
Imperiwm implied the combination of the highest military and
civil authority ; it united jurisdiction with command in war,
and it included the further right of intercourss with the people
(jug rogandi); while the later restrictions on this power, the
limitation of office by time or by colleagneship, bad not yet been
crented. The king held office for life, and he had no colleague ;
for the other officials in the state must have been mere delegates
whom, in the striet theory of the constitution, he permitted to
exist,

Bt if the kings power was legally free from restraint, and
we do not believe that there was any large body of leges binding
hiz authority, it conld not have been free from the limitations
imposed by enstom and constitutional usage, Customary law
seeuring rights for the peopls is said to have been rised to the
lavel of positive law by Seérvius Tullins® But even the earlier
usages must have formed a kind of code—such a code as that
which contained the pontifieal ordinances known as the leges
regiae It was the belief in the existence of this early enstomary
law which led to the Inter deseription of the king's power as an
imperium legifimun.' Amongst his constitutional obligations was
that of consulting the Senate in any important matter.

There ean be little doubt that the original council of elders
(senatus) was a body of nominees selected by the king as his
permanent advising body (consilium publicum).® In consequence

1 Plat. . Gracch. 15 ; Tan. Anm. il 24,  Boe next citation.

2 Tac, Ann, iil. 28 “npobis BRomulos, ut libitam, imperitaverst @ dein Numa
religionibus et divino jure populum devinxit, repertaque gquaslem a Tullo et
Anco, Bed praetipuuns Servina Tullius sanctor legum fult, quis etlam repes
obtemperarent.”

? Pomponins in Dy 1, 2, 2 “et ia leges quasdum et ipss (BRommlns) oncistes
ad wm tullt ; tulerunt et sequentes reges. Quse omnes conscripbae exfsnt
in libro Sexti Papiril, qui foit illia temporitms, quibns Snperbus Demnrati
Corinthil filine, ex principalibus virfs. Is fiber, ut diximus, sppellstor jos elvile
Papiriantm, non quis Papirios de soo quicquam b adjecit, sod qood leges sion
ordipe Iatas in unom composnit ™ 'ﬁlil eode was commented on by Granjua
Flicous (Ponl. in Dig. 50, 18, 144}, o contemporary of Jolios Coesar, . Papifus
is anid to have been pondifer mozimus | Dionys. i, 36}, and Motnmsen | Staater,
ik P 41) thinks that the k-ynl wlﬂﬂ weTh Iil‘npl_'f Flﬂ-'liltiﬂ:ll ordinances, -peﬁ_frlng
smongst other things sush olfences na we have mentioned as coming under o (p 54).

* Ball, Cat, § *imperinm legitimum, nomen imperii reginm habebant,”

¥ 8 Reglmn conallinm " (Cic, de Hep, i, 8, 14). Tha function of the SBenate
was Tepl Tarrds drov e elrgyirm Gashels Soyodeone (Dionys, il. 14),



1 THE MONARCHICAL CONSTITUTION L

the position of semator could not have been a life-office ; there
conld neither have been any definite mode of attaining the
dignity, nor any claim on the part of an individual to retain it.
A new king might decline to summon some of his predecessor’s
councillors ; he might even, perhaps, change the personnel of his
advisers during the course of his reign. 1t was in later times
believed that the freedom of selection was so great that mo
stigma attached to members who were * passed over” (praeferiti)
by the.king.!

Yet tradition attributes a definiteness to the Senate which is
not consistent with the idea of a purely arbitrary selection. Its
nmumbers at any given time are fixed, and it is to some extent
made representative of the whole patrician community—for an
increase in the number of full burgesses involved a corresponding
increase in the numbers of this body.® The number, originally
100, was raised by suceessive steps to 300 before the close
of the monarchy.* The two obvious units of representation were
the curige and the elans; but the latter, from their larger
numbers, formed a better hasis for reflecting the opinion of the
whole community, and tradition does seem to have imposed a
kind of constitutional mecessity on the king of distributing his
councillors as evenly as possible amongst the patrician genfes®
It was thus that the distinction between the older and the newer
clans was perpetuated in the procedure of the Senate;? but the
clan-influence left its strongest mark by giving a name to the
members of the body itself. It was the leading heads of
families (pafres familias seniores) that the king summoned ; and,
in asking their advice, he addressed them as “heads of houses ™
( patres). ]

The primitive Senate is credited with two standing powers—
the patrum aucloritas and the initiation of an inferregnun.
Neither of these prerogatives was directly contemplated by
the constitution, and the Senate never becomes a corporation
possessing powers in its own right until the time of the Empire.

1 Festus p, 248 * Prateritd senstores quondsm fn opprobrio non emnt, quod,
ut reges sibi legsbant sublegebantque, quos in consilio pablics haborent, ita post
exactos sos consules guogne et tribuni militum consnluri potestate conjunctissimos
sibl quosqne patriciornm et deinde plebelorum legebant.”

bl S E 5 Liv, i B,

4 jb. 17 and 85 ; il 1. O the nature of this incresse see Willems Le Sfuat
-2l

' p13 p 12
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Tradition mentions the “authority of the fathers” as being
necessary for the appointment of & new king; it leaves it to be
inferred that it was required for the validity of laws as well, an
inferance probably not true of the period of the monarchy, As
we have already explained, it was a legal right only in =0
far as it was an extremo instance of the necessity the magistrate
was under of taking advice, Perhaps towards the close of the
monarchy, with reference to the choice of a successor to the
throne, custom had made it a standing prerogative. The
ilerregnum resta on a somewhat different basis; it wns a power
which religion enjoined should be in the hands of the whole
patrician community—usage had delegated the power to the
patrician Sonate; s0 here again we have a prerogative which
rested wholly on costom,

A privilege only less constant than these was probably the
control of foreign policy. The formula of the Fetiales, which is
said to have dated from their institution during the monarchy,
contains the clanse : “ But on these matters we will consule the
clders at home, how we may obtain our right="! It was thus
the duty of the king to consult the Senate in all matters affecting
the international velations of the state. For a declaration of
war, perhaps, even this was not sufficient. Tradition believed
that, in this matter, reference must be made to the people
assembled in the comifia curiafs?

On the other hand, the right of making treaties ( foedern) with
states conld not have been limited in this way. For the treaty
made in time of peace the Senate, and perhaps the peoples, were
consulted ; but this could hardly have been the case with the
treaty which closed a war and which was made on the field of
battle. In the Republic there survives a shadowy and disputed
right of the imperator in the field to make a treaty which shall
bind the people. The right was denied, but only on the ground
that the general eould not take an oath binding on the public
conscience. But the king was at once general and high-priest ;
he conld deoubtless take this oath even without the assistance of
his servants, the Fetialea

There were other manifestations of the king's power as
general over which the people would have no control. The

! Liv. L 82
® Dionys. §i. 14 Ope of the privileges of the peopls was wepl woldumy
Spyerdanen Bray & Baodiedt i
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disposal of the booty taken in war and of the conquered lands
was one of these," and the statements which record this right find
sapport in Republican survivals. The control of the spoils of
war (at least of the movable portions) belongs to the Republican
general, subject to the advice of his couneil of war and sometimes
to subsequent ratification by the Senate. The first condition may
have been mnecessary in the time of the monarchy, but hardly
the zecond.

The council of war was a type of the smaller special consilia,
which the king doubtless employed to advise him in different
branches of the administration; and such speeial eouncils
must have been chosen from the great comsilium publicum, the
Senate, One of the most important of these was that which
furnished his assessors in jurisdiction. That it became the
custom, in the more important cases judged by the king in
person, to employ a consilivm of some sort, is stated in the
charge brought by tradition against Tarquinins Superbus that he
neglected this essentinl guarantee of even justice® In the
secular criminal jurisdietion of the king such a council would
doubtless have been taken from the Senate. In the religiouns
jurisdietion, which we have considered, the pontifis would have
been the advising board.

Senators also must have been chiefly chosen as delegntes of the
king, except, perhaps, those appointed for subordinate command
in war ;3 there military fitness would be chiefly looked to.

The chief of these delogates was the prefect of the city
(praefectus wrbi), an alfer ego left behind in the ecapital by the
king when he himself was absent in the field* To him must
have heen delegated the whole of the executive power, and with
it the right and duty of consulting the Senate. It is not
prohable that the right of questioning the people was or could
be delegated.® In criminal jurisdiction a distinetion was believed

! Cle. de fap, 0. 0, 15 *Cum {pee (Romnlns) nikil ex pracda domum sunm
reportaret, locopletare cives non destitdi”; il 14, 26 “ac prioum agros, quos
bella Romulos ceperat, divisit viritim clvibue”” Cf Dionys ii. 28 and 620

% Liv. I. 48 = pognitiones enpitalinem rerum sine consiliis per e solns exercebat.”

" ib, 69 ; ses p. 4l.

' Tae. Ann, vi 11 “namgue antes, profectis domo regibus s mox muagis-
tratibis, ne nrhbe sine fmperio foret, in tempas deligebatar qul jus redderet ae
subitly mederstur . . . dorntqoe simulserum, quotiens ob feras Latines pras-
ficitur qui consulars monms nsorpet,”  CL Liv. i 58 ; Dionys. §i. 13

¥ Yet Livy and Dionysins represent the tribumws celerwos as summoning the
nesembly {Liv, i 60 ; Diowys. iv. 71).
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to have been made in the cases bronght before the king; the
more important were tried hy himself in person, the less
important transmitted to judges chosen from the Senate.! This
may be the germ of a distinction which is said to have been per-
fected by Servius Tullius. Crimes affecting the public welfare
he tried himself ; wrongs done to private individuals he entrusted
to others.®

This principle of delegation is mentioned only in connexion with
criminal jurisdiction. But, whatever its extent, it necessitated
the grant by the magistrate to his delegate of a formuls or ler,
which was the expression of jus. This jus, *that which is right or
fitting,” expressed the order of society, as realised through human
agency, not directly through the divine will®* It is possible
that even in early Rome it was treated as a right, o faculty of
action ( faeultas agendi) or liberty enjoyed by one man against
another, by individuals agninst corporations or by corporations
against individuals, The differentiation between the rights of
the state and the rights of the individual, always marked in
procedure long before it is formulated in theory, finds expression
in the change which tradition attributes to Servius® But there
was never any clear line of demareation between the two spheres.
Much of what we call oriminal law waz at Rome a matter for
civil actions dependent on private initistive, and such actions
could in early times be brought only by the head of the family,
But in so far as the early Romans had a eriminal law, in se far,
that is, as an offence against the individual could be regarded
a8 8 wrong done to society, this law was a part of the jus pullicum.

The king was the sole exponent of this sense of violated right,
and the sole interpreter of the jus fixed hy custom or by law,
Over the penalty he probably had little control. It was enjoined
in his ruling and carried out by his Lictors; but, in its varions

! Dionys. Il 14 (smongwt the powers of the king were} v re dfumudrr 14
plyiorra pdy alrie Swdieor, 74 8 dMdrrore voir Sovherrais érirpdwrr.. It is
diffienlt, however, to determine whether the reference I8 to civil wrongs or to

% ih. iv. 25 deeivos (Servivs Tulliu) Seddw dwd v Burmde (dxhpudr)
Ti Spubee, vdv pdv elr v corde eplerer dliempdrar adrit frasire rap
duyroirery, riw 8 [Sorwdy (fdres Frafer eivar Sumrrds, Spove wl kavdeag Al iy
rifay, oy afris Fypaye phpors. The principle hers deseribed perhnps refirs to
dalegating rather than to the distinction between fus and judicium in civi] procass,

# For derivations of jur see Clark Pract. Jurisprwdence pp, 16.20; Brfy)
“Bur l'origine dea mota deslgnant s droit en Latin ™ in Noweelle Rerue Historigue
de droil vol. vii. (1838) pp 807 W,

4 Dionys. Lo,
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forms—death by the arbor infeliz or from the Tarpeinn rock—it
was fixed by the mos majorum. The trial was a personal
investigation (quaestic) undertaken by the king, with the assist-
anee of a chosen body of advisers; and he might give jndgment
himsalf. But sometimes his judgment was conditioned. He
specified the erime under which the aceused was to be tried, and
the penalty to be inflicted, but left the finding on the facts to his
delegates.! Two such classes of delegates are attributed to the
regal period, the duwmriri perduellionis and the quaesiores parricidii.*

There may have been an appeal from the delegates to the
king, but tradition does not credit the king with any power of
pardon.  Whether the power of pardon resided nné;"wharﬂ
depends on our interpretation of the trial of Horatius® which
was believed to furnish the archetype of the provocafio. From
this story appears the belief, which is often stated by other
anthorities,* that the appeal to the people existed in the regal
period, but one modified by the view that the citizens had no
standing right of appeal aginst the king such as that secured
against the Republican magistrate by the lex Paleria. The
king, Tullus Hostiling, allows the appeal.® The early dictatorship
was similarly exempt from the necessity of permitting it, and on
one occasion the precedent of Horatius was appealed to for the
piarpose of showing that, as the king had allowed, so the dictator
should allow, the appeal® But the dictatorship is a revival of the
military side of the monarchy with the military jurisdiction which
the king exercises over Horatins. It is quite possible that before
the close of the monarchy ¢ustom had established different spheres
of criminal jurisdiction for the people and the king respectively ;7
in some the people might have had a right to be judges in the

1 Liv. L. 26,

1 ¥onarag vii, 18 (who attributes their institution to Pallicola) identifies the
quassfores with the guaestores parricidil, ol wpror pie Tar faragipory Sleoy
éilnniu, 88er wal riw wporpoplay radrye Sid Tés draxplees frypfwas col Sk i
Tt diqelor fc rav deasploeew {frgew.  OL Varro L.EL v. 81. Mommsen
(Staatsr. il pp. 523 sq.) thinks the financial quaestors as standing officials originated
with the Republic; tut he believes (p. 538} that they had their origin in the
eriminal guaestores [a word which bears the ssme rélation to guasritores as sartor
to sarcitor or quaers to guaesivi, p. 537}, CL Taz. dnn. xi. 32 (p 81} ; Ulplan
in Dig. 1. 18, ¥ Liv. Le.

* (ie, pro ML, 8, 7 ; oe Rep. ii. 31, 54 ; Pestuw p. 207,

% Tiv. i 20 “8i a duumviris provocarit provocations certato . . . auctore

« s« “provoce ' mquit.”
¥ ib, vill. 33
T Cf, Thering Geist des rin, Rechis L. pp. 267 I
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lnst resort, and it is the idea of calling away a case to another court
that is suggested by the word prowseatis, not the modern idea
of pardon’ In othor spheres the king could judge alone; the
provocatio here is an act of grace. If, however, we consider the
extent of the military and religions jurisdiction of the king, the
competence of the people must have been small;® and the
provocatio itself may be u growth of the Ister monarehical period,
the result of eustom, and of a custom based chisfly on the permit
of the king,

Civil jurisdiction is said to have been based on the king's
judgment® How far this royal jurisdiction was personal we
cannot eay, but under all cireumstances the king was the chief
source of the jus privatum, in so far as he and his pontiffs alone
knew the formularies of action,* the most precise verbal accuraey
in which was necessary for the successful conduct of a suit. It
is probable that in many cuases the king gave merely the
formulary of action, that is, the ruling in law, and then sent the
case before a private judge or arbitrator (juder privatus, arbiter),
thus illustrating (although not, perhaps, on the seale recognised
during the Republic) the fundamental division of judicial pro-
cedure into jus and judicium. This division of jurisdietion is
probably primitive and not, as has sometimes been thought, a
maodifieation introduced by the later monarchy® Ewven in
Hepublican times the juder was chosen by consent of the parties.®
He was an arbitrator between the litigants agreed to by a mutanl
compaet,” and an outeome of the notion of seli-help so prominent
in early Greek and Homan Iaw. But one who knows the forms
of nction has to stand by and see that the words of these forms

¥ Provecatio seems to menn s challongs, e a challenge by an neeused to u
mugistrate Lo appear bifore apother tribunal, on the groumd that he is not nuting
within his awn right ; of Gaina iv, B3 (of the actio per sponsionem) * Provieamus
adversarium tall sponsione.”™

# 4 In this conlliet of eompetence the position of the king was far more favour-
able than that of the people, pines the peaple could only be summoned by 1w
king. Henca the share of the peopls In eriminal jurfsdiction was reduced to
mindmam " (Tharing Gt des rim, Rechts 1. p. 258},

& 8 Jodiniia rogies " (Cie. de Rep, v 2 3), i p B8;

& Buvigny Systen vl p, 257 ; Bernbiift Stant wnd Recht der Konigrmit ™
200 The iden of its being an innovetion hos sometimes been mesocisted with
Dinnysins's desorlption (iv. 23, see p, 62) of 4 change in jorisdiction introdnes] by
Berviny Tullins,

" Clo. pro Clieend, 43, 120 * Nominem volueront mijores noatrl nion mode de
existimntione egjusquam, sed te pecuniaria quidem de ro minims e Judicem,

ikl ol imber adversarics eonveniaset,"
¥ Thering Geiat des rom. Rechts L, p. 160,
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are correctly repeated. This depositary of jus is the king or one
of his pontifi. Hence eventually the public official comes to
assist at the appointment of the judge., From this it is but a
slight step to give the formula of action which settles the law of
the case, and to leave it to the judes to decide the question of fact.

& 6. The Servinn Comstifulion

At some period before the close of the monarchy the
absurdity of the existing constitutional arrangements began to
be felt. In matters of private law there was not a single
important difference between a free Plebeian and a Patrician ;
and large numbers of that portion of the Plebs which had
sprung from clientship were virtually in a condition of inde-
pendence.  Although their tenure of the soil might be pre-
carions, their right of acting for themselves in the law courts
questionable, it must have been practically impossible to avoid
the appearance of full ownership where the lord had not asserted
his right for generations, or to prohibit the personal enforcement
of claims where the original patronnge had been long forgotten
or had lapsed through the extinetion of the patrician family on
which the original client had been dependent. Tt was, in fact,
impossible to say where the elass of free Plebeians ended and
that of protected Plebeians began. It was better, for the
purposes contemplated by the impending reform which bears the
name of Servius Tullins, that they should be regarded as on an
equality, and that both classes should make up a single order.
The essence of this reform is in faet, the recognition of
equality of rights in landed property. Ownership of Roman land
e jure quiritinm was goaranteed to the whole plebeian order—
probably even to those dependants and emancipated slaves whosa
tlientship, and therefors whose precarions temure of the soil, was
patent ;1 and with respect to the rights of commercium the order
was put on & level with the Patriciate.

8o far the object of the reform seems to be to confer privileges
on eertain elasses of the Plebeians.  Its real meaning was wholly
different. The intention of the reformer—one which explains

1 Dionya. fv. 22 & 8 Téos wai roit evfepovpdvore iy Fepawdrruw . . .
lerdyey iy rewokiTeing Frdrpede . . . sml wdrrow grifuse Tir coordr adroir
peréyewr, do Toly EXNocr duoTucoks,

F
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the readiness with which the change seems to have been nceepted
by the Patricians'—was to impose burdens on the whole plebeian
community. A recognition of the rights of property waz a neces-
sary preliminary to the imposition of taxation and of the full quota
of military service. The pafres, who welcomed this distribution of
hurdens, did not foresee that from these obligations would flow
a fresh series of rights which would impair their monopoly of
political power.

The Plebeians were being recognised for the first time as, ina
sense, mombers of the state. The first problem was the choice
of a medium through which they should be incorporated in it;
for simple membership of a state which was not based on
membership of some lower unit was inconceivable to the Graeco-
Roman world, Many of the Plebeinns had no elans ; they could
not, therefore, be made members of the three primitive tribes®
and when the change was first mooted, it was, probably for the
same reason, thought impossible to make them members of the
curige. New tribes must be invented which should include the
whole community. The chief burden of taxation, now imposed
equally on all classes, was to lie on land. What more natural
than that the tribes should be territorial divisions, so definéd
aa to include all the territory held in ownership by the Roman
people! It is established that the tribes, which are speeially
described az loeal,* contained only that land which was subject
to quiritarian ownership® and from this fact the deduction
has been drawn that all land subject to quiritarian ownership
was included in the tribes. As the Servian tribes were
believed only to have comprised the city itself, as enclosed
by the Servian walls," this view leads to the startling conclusion

1 The changs, howevnr, was not supposed (excopt perhaps by Tkt Asn, fif.
2fi, sen p. §8) to rest on & rogofin, Mommeen (Staater. [ po 161) explaius this
tradition by noting thet the altertion wos o mare administrative o, which woald
fall within the competence of the king.

% Tt is possible that these three triles wonld have been to some extent loenl
bttt Jocality wus an accident.  Membership of themn wos transmitted by birth,

' Thionysing (iv. 22) makes them at a later Hine members af the rurine

& Dionys v, 14 ; Gell, xv. 27,

5 (e pro Flaceo 32, B0 “sintue ista privdia censul censendo, habeant jua
civile, sint necne sint mancipl? . . . in qua tribn denigoe ists praedia oensuisti 1"
Tl wger pubdicis was not included in the ftribes, nor were the Capitel and
Aventine, hecanse they were not private, but public property (Liv. vl 20;
Dicnyn. x. 21 aml 32}

4 Tiv, L 48 * Quadrifarism nrbe divisa, regionibosgoe st enllibns, qui habitabas-
tur, partes e tribus sppellasit ' ; Dionye. iv. 14 & Tohuos. dwellin rols frrd
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that no land was held in private ownership outside the city,
as ita limits were fixed by Servius—that the land outside,
go far as it was not sger publicus, was held by some larger
corporation such as the gens.! But such a conclusion is most
improbable ; it was the evolution of private ownership which had
ereated the rich Plebeian, whe had often no élan and conld not
hold in common with others, and such a holder was the least
likely man in the world to have land in or near the city, even as
its limite were fixed by Servius,

Consequently if, as seems to have been the case, the tribes
did include all land-owners, they must have extended far beyond
the bounds of the city. Our authorities knew them at a time
when their names indeed survived, but when they had become
strietly divisions of the eity, by the complete separation of the
country from the urban tribes. 1If we believe in the urban
character of the four original fribus, we must accept the clearly
expressed but generally discredited belief preserved by Dionysius
that besides these four tribes, which comprehended only the
city, Servius established twenty-six others which took in the
country distriets.®

The view that the four tribes® comprised the country districts
is preferable, and is not incompatible with the fact that they
certainly designated parts of the city, nor even with the possi-
bility of their having been engrafted in some way on the older
divisions of the Bamunes, Tities, and Luceres* Local creations of
an artificial character, independent of juxtaposition, are not

Abous &rl Teixet wepidhaler, ely érrapas palpar Seedde rip wilae . . rerpdulor
érolnee riw iy elvas, Tpiguhes odrar vy, So Festus p. 868 “ urbanas tribus
appallabant, in quas urbs et dispertitn & Ser. Tullle rege.”  Cf. Varro LA v.
58, Mommsen | Saoter, iil. p. 168) now halds that the trites wers * parts of the
itate-town Timited by the pomeriumn,”  Ostia, once thought to belong to Palatina,
has besn shown to beloug to Votoris. But the resson for this may be the
wubsequent loas of the ferriforium of the city, See p. 68,

1 Momms, Stowter. Hi. p. 168, Rome was st this time n great commercial
state (of. treaty with Carthage, 500 no ). Thet such a primitive institution ns
gentile tenure could lave existed at this time ks inconcelvalile,

¥ Donys, iv. 16 fueide 8 ol i yupor Sworar, dr pie Pdfuly gmooe, elr
golpas ¥ ve xal sloomir, &¢ xal adviar sedel goddr,  Momingen |(Soater, Gl p, 169)
perms to lean to the view that those country districts, comprising lund not in
quiritarian ewnership, wers pagd,

? Suowsran (or Suburana), Paloting, Esguiling, snd Collina,  Seap. 3.

4 0f. Mommas, Soater, il p. 126 *The four tribes nre probably nothing mors
than the thres Bommulinn fncreansd through the ferritorium of the town on the
Cuirinal "' ; p- 164 “ Bapvinn Home, probably a donhla town composed of the
ol city, Pulstine and Esquiline, nad the new town of the Colline,”
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unknown in early legislations; they are found in the almost
contemporary work of Oleisthenes of Athens. But even this hypo-
thesis is unnecessary ; each tribe may have stretched continuously
with fairly definite boundaries beyond the city walls. The country
portions of these tribes were for a moment wholly lost by the
disastrous wars which followed the expulsion of the kings, and
when the ager Fomanus was again regained, a new organisation
was adopted. The territory ontside the walls was parcelled ont
into country tribes! and these grew in number as Home's con-
quests spread. The four Bervian tribenames were kept as
designations only of regions within the eity.

Although the tribes were divisions of the land, and indi-
viduals were registered in that tribe in which their land-allotment
lay,? there is no good reason for accepting the current belief that
the landless citizen wns not enrolled in & teibe® It has generally
been assumed that the only object of the Servian tribes was to
furnish a system of registration for taxabion and the military
levy. If this was the case, and we believe that these burdens
woro imposed only on landed property, it follows as a consequence
that only holders of land wore frifules. But there iz no evidence
that their scope was 2o limited. They appear to be divisions of
the populus Komanus, and the disinherited or ruined Patrician
who has lost his land is =till a member of that populus,
The triba to which a landless man belonged would depend upon
his domicile ; it is A man's local position in a tribe, not the land
he holds in it, which is given as a eriterion of his membership
and of the political rights which it snbsequently conferred.*

The system of registration, which was the central idea of the
Servinn reforms, was essentially military. It recognised only
those persons who were qualified for serviee by wealth, regarded
them as forming an army (egervitus), and divided this army into
its two branches of infantry and cavalry. This military organ-
isation recognised one primary and two secondary principles ns
the basis of classification ; the first was wealth, the second age,

1 Tristricts like Ostls, which must have belouged to the Servinn tribes, now

formed. parts of the new creations (see p. 67).

? Borvius in sald for this resson to have prohibited transference of domicils or
sllotment. Ill.nnp_ iw, 14 (Servins) vots defpdorovs frake roit ér dodery polpg
T rerrdpow olwobrrar, Gorep xulm}ru.!. uﬁﬂ peradapdivar éndpar ologrr e’
AANolh wou rurrehsiy, Momma, Stoater. fil pp. 182, 184,

4 Loelins Falix ap, Gell. xv. 27 “ Cam ex genaribus hominom soffragiom feratur,
*purintn* comitin cese, olin &x censu of netate *centurinta,” cum ex regionibus ot
locis, *tributa’ "
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the third took the form of a subdivision for strategic purposes,
the military unit employed being the “ hundred ” (cenfuria).

For the moment we may overlook the eavalry and fix our
attention on the bulk of the citizens who form the infantry.
Thess are split up into five divisions, which were at a later
period ealled classss.  The basis of division was wealth, and the
erncial question is * what kind of wealth?” It is almost certain
that it could not have been wealth reckoned in money. Although
Rome was a seaport and & trading state, it iz doubtful whether
even the old libral ag, which was used as a medium of exchange by
weight, was in current use at this time;" and therefore the detailed
accounts given of the money valuations by which the classes were
fixed must refer toa later period in the history of this organisation.
The alternative that has been suggested is land.* There would
be no difficulty in accepting this substitute, paralleled as it is by
the similar organiation of Solon, were it not that the hypothesis
ignores sources of wealth which the earliest Roman law seems to
huve classed with land, i.e. slaves and domesticated beasts. These
res mancips are as much the object of quiritarian ownership as
land, and they may exist without it. A man might own no land
and yet be rich in cattle and sheep which he drove on the ager
publicus, or in slaves engaged in productive handicrafts,” and the
gtate was interested in all that was duly owned and was properly
the subject of assessment (res censui eensendo) ; * the Servian census
must have been based on res mancipi, and to a certain degree
it was a census based on cwrrency, for cattle (pecus) were
recognised us o medium of exchange (pecunia).

On the basis of such a census five classes were distingnished ;
the census of each, in terms of the later assessment, which was
probably expressed in asses sexfandarii, being respectively 100,000,
75,000, 50,000, 25,000, 11,000 asscs,

1 Beryins himsslf is eredited with the introduction of aes signafum—earefally
niljusted copper weights stamped by suthority, Plin, HN. xvill, 3 % Barvine rex
ovaes boumaque effigie primos aes signavit.”  Mommeen (Riwische Munzawesen)
thinka thot the stamp was n guorantes not of the weight but of the purity of the
wetal, In this case the metal must have been psed ss o medinm of exchange ;
as a medinm of barter the weight would be sufficient. Mommses's opinion is
{op. cit p, 175) that a regular copper coinage wis not introdnced at Bome until
about the period of the decemriri (450-430 B.0.), aml wore recent numismntists
provonnee even this date to be too early. * Monims. Stoatsr. il po 247,

3 Thy extstence of the guilds in regal times (Plut, Nwum. 17) rather proves than
d.i.q‘mu the eompeting manufssture by slaves,

Cie. pro Flacco 82, 80. Bee p. G8.
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Each of these divisions was subdivided into two with reference
to age, thoe juniores (from eighteen to forty-five) being the effective
fighting foree, the seniores (forty-five to sixty) the home defence,
The final division is into the military unit, the century (cenfuria),
consisting nominally of & hundred men. This was the minimum
strength of the lowest unit, but the census list did not represent
the effective fighting force of the legion organised for battle, but
the numbers qualified for service; consequently the centuries
of a particular class were raised to the quota required to includa
all the members of that elass. The numerical proportion of the
centuries of the different elasses to one another is very striking,
The centuries of the first class (eighty in number) are almost
equal to those of the four other classes put together (collectively
ninety in number). If this table exhibits the real proportion
of social classes to one another, it would show a wonderfully
equal distribution of land in the state, one so equal as to
canse most of the landholders to be placed in the sams
tlass, for the list would mainly represent holders of land
(the other res mancipi not being nsually divorced from its
possession).  But the proportions of the classes may only show
that the centuries of richer citizens were still regarded as
forming the more permanent force, the other divisions, not
much more numerous though dmwn from a larger population,
being merely supplementary. We know that members of the
first class were more perfoctly equipped,’ and the fact of their
being the main strength of the army would be proved if it were
true that this class alone was originally classis (* the line ") and
that all the others were infra elassem,®

! For this differenice of armour see Liv. L 43 ; Dionys. i 16, 17, It survived
into Polybins' time (Polyb. vi. 28 o 8 fwdp rdr pupler nipduoro Spayuds dori
7oil kzpliagiilaxos eiv Tolr E\Amr Adrddarads wepriferrm fdparar).

#* Gelllun vl (vil.) 13 * *Classicl® dicobantur non amnes, qui in quingue classits
ernt, sed primse tantum classls homines, qui centum et viginti quingue milia
sarie amplinsve censl erant.  'Infra classem” sutem appollabantur secundas
clnssia oeterarumque omolum classion, qui minore summs aerls, qood snpe dixd,
eensebantnr ™ ;. Festus p. 118 “infra clnssem slgnificantur qui minore summes
fuam eentnm of viginti milivn aeris censi ot

Belot [ ffist, d. Chee, Rom. L 204, 205) thinks that the 125,000 asses mentionad
here was the fignre of the lowsst cemus—the fifth elrss—at the time of the lex
Vocomin (160 B.0.}, mentloned in this connexion by Pestus, The designation in
Rawe was still kept, but the as must now De moltiplisd by 10 (12,600 % 10=
125,000 mazses).  Belot starts from his hypothesis that the as of the census is the
olil fibrn! g, Boe the tablis on the next Mommsen (Staatsr, il p. 248

B 4), on the other hind, supposes that the law reforred to the censas of the first
elass, and that it was ¢ an interpretation meant to limit its operntion, when
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As will be seen from the accompanying table of the census,
the mass of citizens whose property foll below that of the lowest
class was mot wholly unprovided for, They were organized,
sccording to Livy, into six, according to Dionysius into five,
centuries, Some of these were composed of professional persons,
whose services wero indispensable to an army, and who were,
perhaps, members of the trade guilds {tollegin) which are said to
have existed in the regal period.! Such were the carpenters { fulri)
who formed two centuries, and the horn-blowers and Erumpeters
(cornicines and fibicines) who formed one each.

THE SERVIAN CLASSIFICATION
Tue CAVALEY
18 centuries, with no fized property qualification.

Tan [NFANTRY
18l (lassis—100,000 asses (Livy and Dicuysins),* 190,000 asses (Pliny and
Festus),®
Zenioras, 40 cent.
Juniome, 40 cent.
Syl (laaxiz—75,000 asses (Liv. and Dionys.).
Baniores, 10 couk-} o
Juniores, 10 m!:rn:.}
dnd Classis—50,000 nsses (Liv. and Dienys. )
Beniores, 10 cent.)
Juniores, 10 ceat. |
4tk Classis—25,000 auses,
Seniores, 10 cent. ]-Eﬂ'
Juniores, 10 cenk. | 7"
Bth £fassis—11,000 s=ses {Liv.}, 12,500 (Dionys, 12} minne).
Benfores, 15 cent. a0
Juniores, 16 cent. |

Fabri—3 cont. (voting with 1st cluss, Liv.;
with 2nd class, Di:;irn.j ]

Acoensi, cornicines, fibicines, 3 cont. (Liv.), 2| 6 eomt. (Liv.).
cant. (Dionye) (voting with 4th class, |5 cent. {Dionys.).
Dianys, ).

(lapite censi, 1 cent.

Total, 198 centuries (Dionys, ), 184 (Liv.).

the valus of money had altered, expressed in terma of the confum wilin aeris of
libral asses. ‘That it was so interpreted is shown by the fack that the centum wuilin
aevis of the Voconizn luw (Gains [L 274) beeame cenduni milia sestertium {Bchol,
to Cic. Verr. 1L 1, 41, 104, p. 188 Orell}, Lo, 95,000 denarii (Dio Cuss. 1vi. 10).

1 Plat. (Num. 17) meutions récrores nnd yoheeis nmongst the collagia
(Memms, Staader, fi. p. 287 0. 1) ® &5 too Polybios (vi 28, cited p. 70)

3 Plin, BN, zxxiil. § % Maxhous censtis XX assinm folt llo (Servio) rege, =t
ldeo hoeo primn olsasis,”  Featus p. 113 (elted p, 70),
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THE CENSDS
As in ted by Mommasen,? who holds that  As interpreted by Belot,®
the Ted are piven in mses sestantorsi who Tholds that the
[i.e. azses of two ounces m:J.ﬁ-ht—i ol the fgures are griven in ases
libral as (the later sesfartiig) ], Bibraler (tha later ses-
fartii).
Tho clder as Latar (edren 200 o)
(fienoring),  equivalent to b densrius,
1af CTassis 40,000 100, 000 104,000
md |, 20,000 75,000 76,000
T — a0, i) 50,000 50,000
a4 10,000 9%, {00 25, 000
5A ., 4,400 11,000 12, 500

Anothercentury was formed by theaceensi or valati. These were
men with no heavy armour, who might be enrolled as occasion
required (wdscripticii), or who marched to battle as light-armed
troops ready at any moment to take the armour and places of
the fullen legionaries® No property qualification was required
for these three groups, the renson being that their place in the
army did not demand it. But to these Livy and Dionysius
add another unpropertied class, the century of prolefarii, which
included the whole mass of the people not registered in the
classes.* T, however, we believe in the originally military
character of the organisation, there scems no place for this

! Stantsrechi fil pp. 940, 250, Bockh (Metrologische Unterruchungen p, 444)
also takes the view of the asses being serfantirdi, He males the qualifications in
terms of tha libral me and the s of two ounces respectively ¢ 20,000 =100,000,
16,000 =75,000, 10,000= 50,000, 5000 = 25,000, 2000 =10, 000,

* Histoire des Chevaliers Romaing {Table ot commencement of vol, L)

* Festus p. 18 “aepensi dicsbantur qui in loctin mortworom millbom subito
subrogalinotar, dioti ita, quin ad censum adiciebantur "5 p 380 *valati appella-
bamtnr vestit] et fnermes qui exereitom sequebantur, quifue in morteornm milltam
loco substitnebantor.”  Of p. 14 *adeeriptici veluti guidam seripti dieshantur,
qui mupplendin logionibns miscribebantur, Hos et nceensps dicebant, quod ad
leglonom  eensum essent adseripti. Quidam velotos, quis vestiti inermes
Beuerentnr exercitom,”

¢ Liv. L 43 “hot minor sensus reliquam multitudinem hatmit ; inde unn
centuria factn est immunis militla ™ ; Dionya. iv. 18 (the romaining citizens with
s qualification’ under 12§ minne Serviug placed in one Aéyer) erparelas re drdiioe
III'I wdony elogiopls dreineor dreelr.  OL vil 6D ofroc erparals re Hirar
ddetfepar viv én caroddyov cal elrgopdr v xerd mipuara yeropdrer dredeiy il
8¢ dudns rair’ o rait yngogoplars drpdraro.,  OF Cie. de Rep, L 22, 40 “in
que sl verbis ac pominibus {psis fuit diligens ; qui, um locopletes nasiinos
appellusset nb pase dando, eos, qul aut nom plus mille quingentos seris aut
omuing wihil in swom consom praster esput sttulissent, proletarios nominavit ;
tit ex lis quasi proles, id est quasi progenies civitatis, exspectsel viderstor.
Marim antem sex et nopagints centuriarum in nun centuria tum quidem plores
censebantur, quam prene In prima classe tots "
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class which is not already filled by the accensi and velati. At a
later period the accemsi became a more definite body, acting as
assistants to the magistrates and forming a corporation with
certain immunities,' and at this period the prolefarii may have
been recognised as the class liable to taxation, which fell below
the minimum census. But they probably do not belong to the
original Servian organisation.

The citizens included in the census list were collectively
described as elassic, and were spoken of as locupletes and gssidui,
the Intter word probably meaning people “scttled on land”
“landholders,” as most of those originally enrolled in the
elasses were.®  The others were the children - begetting citizens
{(prolefarii eives), The use of the census for purposes of taxation
gave other names to this class, In contrast to the "sssidud,
who were registered on their property, they were called copile
cengi as being registered on their eapué or mere headship of
a family ; and further, when the incidence of taxstion extended
below the minimum consus, they were spoken of as aeruri,
becanse their participation in the burdens of the state was
shown only by the payment of taxes (aes). The word aevarii
seems always to have denoted those outside the eensus list.®

The cavalry was an adaptation of the old patrician corps of
equites * to the new conditions, The six original centuries were
preserved and eonsisted as before of Patricians ;® they still bore
the names of the ancient tribes, and were called respectively
Titienses, Rammes, Luceres, priores and posteriores® They continued

! Ulpian in Fragm. Vot 138 “i qui in eenturin sccensornm velstormm
sunt, habent immunitatem o tutelis et ouris"

2 The word is not technicnl enongh to be used ns an srgnment that the claeses
incloded only landholders. The favourite sncient derivation was from ob case
damdo (e, de Rep, . 22, 40, ses p, 72), whether for the payment of taxation
or for the fornishing of military equipment.

® Copife censi, il we trost Cicero (de Rep. 1l 22, 40, ses p. 72), came to
mean those below 1600 psses (the wnhsequent limit to the inddence of taxntion),
The limit of censun for military service wis also redoced to 4000 asses (Palyh. vi
18}, and finally to 375 (Gell, xvi. 10, 10}, and thoss below this census contintied
to be called capids eonai (Gell Le. ; Sall. Jug, 88} Aerarius, on the other hand,
sefmi to have preserved ita old meaning of thess excluded from the centuries
—Ps. Ase. in Divin, p. 103 * (Ceosores) prorsus elves sic notabant , . . of, qui
plebeins (msset) , . . serarins fieret, ao per hoe non essst in albo conturise sune,
sed ad hoe [mon] esset civis, tantummodo ot pro capite suo triluiti nomine aera
praeberet.,” i 4l

¥ Tt i= not known when they ceased to be patrician; Mommeen |Seafer. i
e E‘.'rl-} thinks on the reform of the Servisn constitution, eirea 220 Bo.

Liv, L 36,
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i be known as the sz cenfurias, or (after the centuries acquired
voting power) the ser suffragio.!

To these were added twelve new centuries (cenfuriae equifum),
composed, like the casses, of Patricians and Plebeians, But,
unlike the classes, they were not enrolled on a property qualifies-
tion. This is explained by the fact that they are not a list of
men qualified for service but actually in service, a standing corps
selected by the king and whose expenses were largely defrayed
by the state. In later times, each knight was on his entrance
into the corps given the means wherewith to furnish himself with
a pair of horses * (ase aquestre), and also a regular sum of money
for their support (aes hordearium), the latter money being defrayed
by unmarried women and orphans, who were possessed of
property but could not by the nature of the case be rated in
the census.®

Each of these centuries formed a troop of one hundred men
under & centurio,® and these eighteen centuries of Roman knights
with publie horses (squites Romani equo publico) continned unaltered
in numbers and (with the exception that the ser suffragin ceased
to be chosen from the Patricians) in character to the end of
the Republic. Although no definite census was required for the
olass, it was probably chosen from the first from the richest
and most distinguished eitizens; for its permanent existence
implies leisure. The class was not divided by age into seniores
and juniores, for an obvious military reason. They were all juniores,
and probably young men, whose release from the centuries was
grunted as soon as age had impaired their efficiency for service.

This centuriate organisation seems to have little or mo
connexion with the four Servian tribes® beyond the accidental

¥ Qle. de Rep. i, 22, 30,

? Festus p. 221 *' paribus equis, id est ducbus, Romani utebantor in proslio,
ut sudante altero tmnsirent in siccom.  Parariom ses appellabatur W, quod
equitibos doplex pro binis equis dabetor,™

3 Liv, . 43 “{ta pedestri exercitn ormato distributoque equitnm ex primoribos
civitatis duodecim seripsit centurias, Bexitem alins centurias. . . mb i , quibos
inangriratae erant, nominibus fecit : ad equos omendos dena millis seris ex publics
date [ie., a8 Livy understands it, 10,000 msees sextaniorii="1000 denarii], et
quibvas equos alerent, vidune adtribotne, quee hing milin seris fn aones singulos
penderent " [2000 asses =200 dmarii), Cf Gains iv. 27,

* The number of the sentury was hore fixed, snd not, a8 in the case of the
elganici, expansive.

¥ Of Liv. i. 43 “npeque eae tribus ad centarinrom distribotionem sumernmgos
quicguam pertinnere,”  There is ne evideoes, e, that each tribe furnishel o
cortain womber of centuries,
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one that the basis of gualification was mainly land, and that
all land which was private property was registered in the tribes.
Its primary meaning wis the azsembly and registration of those
linble for military service. It acquired a secondary meaning when
(at what period we do not know but perhaps from its first organisa-
tion) it was used as n scheme for the collection of taxes on the
registered wealth of thecitizensinthe casses. Theact of registration
{census) was o solemn religions function conducted by the king,
He numbered his fichting foree, saw that each warrior was in
his due rank, exeluded from these ranks men who were stained
with sin, and then coneluded the examination with a ceremony of
purifieation (lusfrum). It is only with reference to the collection
of taxes imposed at this lovy that the trihe would be of
importance, The cenbury was a military unit, dissolved as soon
a8 the army was disbanded ; the tribe was permanent, hence the
war-tax (fributum) was perhaps collected from the first by the
presidents of the tribes!

A transference of political rights from the patrician body to
this new assembly was so far from being the motive of the
change that it was probably never contemplated. But such a
transference was from the pature of things inevitable. Apart
from the gencral fact that a citizen army must gain the pre-
ponderance in political power, there were certain public scts
which were inevitably performed from the first by the assembly
of the centuries, or were very soon found to be more rapidly,
casily, and appropriately performed by that assembly than by
the comilia of the curiae

Firstly, it may have bheen the custom for the oath of
allegiance to the king, first expressed in the lex euriafa® to have
been renewed at every taking of the census. This expression
of allegiance, asked for by the magistrate, was now a lez
esnfuriale.®

Secondly, most of the popular utterances or leges of early
Rome must have referred to military matters, and convenience,
if not a sense of consistency, must soon have dictated that they

1 Pribufum, however, cannot be derived from dribus (a8 by Varro quoted p. 40).
The parallel words aifribuers, contrifuere, wltro triluta, ete,, seem to show that it
means something added to, conferred on, or oollected for another. T 48

¥ As guch it was in the Republle given for the censors. Cie de Lag. Agr. 1111,
26 “ majores de singulis magistrat{bus bis vos sententiam ferre voluernnt ; nam
cum centuriats lex cenporibus ferebatur, cum coriata ceteris patriciis magistratibus,
tum iterum de eisdem judieabatur,”
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should be pronounced by the army. The choice of officers rested
with the king; but if the appointment of the higher delegntes
required the ratification of the peopla! this must soon have been
given by the centuries. The regal jurisdiction which the people
challenge by the provocatio iz essentially military jurisdiction ;2
and consequently the exercise of this jurisdietion, when the
king allowed the appeal, must soon have been felt to belong to
the army. It was to this assembly that the announcement of a
proposal to declars war® would most appropriately be made ; it
was above all by this assembly, which represented the tax-
payers, that the war-tax (fibulfum) wonld most appropriately
he nssessed. ;

We cannot trace the snccessive steps in the acquisition of
power by the centuries or its growth from an army into a
comitia.  They must have been the chief political changes which
filled the closing years of the monarchy and the early days of
the Republic ; for even the abolition of monarchy itself, revolu-
tionary as it was, was less of an alteration in the structure of
the constitution than this transference of the attributes of
sovereignty from one assembly to another, from a single to a
mixed order. The comifia curiats was not suddenly stripped
of its powers; but the organising genius of a single supreme
magistrate had prepared the way for a ehange, which was a
prototype of the gradual insensible revolutions through which
Rome was to pass.

The change which closes the history of this period, although
not 8o radical, was far more sudden and violent. The monarchy
itself was overthrown. History has tried to invest this revolution
with all the legal grounds and legal forms which it could summon
to its assistance. Servius had had it in his mind to complete his
demoeratic work by laying down the full imperium * and Tarquin
the Proud, the last of the great Etruscan line, had broken throngh
the constitutional usages of the monarchy® and had ruled without
challenging the allegisnce of the people.® That there was some
fearful abuse of the kingly power, typified in the associations that
gathered round the words rer und regnum and in the oath which

Tpoas, 2 poB * p. 00,

* Liv, L 48 “id ipsum tam mite se tam moderntom imperiom tamen, quis
unlus wsset, déponere eum in animo habaisse quidsm aoctores sunt, ni scelis
intestinum liberandas patrine consilla agltant] lntervenlset,”

LR T ® Cic, de Rep, I 20, 44,
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made any one who aspired to monarchy an outlaw,! we may
without hesitation allow ; for Rome, as shown by the power she
continued to entrust to her magistrates, had not outgrown the idea
of royalty. But there was no constitutional mode of deposing a
king. The auspices had returned to the fathers in unhallowed
Eashion, and the war wiged by Tarquin and Etruria is o war for
the maintenance of the principle of divine right. But yet Rome
held that the divinity of the magistracy still remained ; the
suspices again left the fathers' hands and were conferred on two
citizens chosen from the pafree?

¥ O, e Rep. i 80, 52; Liv. §i. 1; App. B0 0, 110, Tt i3 somolimes
represented us a low which made aoy one who simed st royalty meer (Liv, i, 8}
For the dual sanction of the osth and the lnw compere the means by which the
soarosanotifes of the tribunes was seoumed (p. 100).

® 1t Is strange that the inferrepmum, which woold have secared a continuity,
is uot mentioned in this ense. The eloction of the first consnls was snpposed to
have besn conducted by the progfecfus webi, who almost certsinly had not the
“ug vogandi (p. 61}  Liv. §. 60 “duo consules inde comitiis centuristis n
praefecto urbis ex commentarils Servil Tullii creatl suni, L. Junius Brutus st
L. Taeguinius Collntinus,™



CHAPTER 0II
THE GROWTH OF THE REFUBLICAN CONSTITUTION

THE two new magistrates, who were appointed to the headship
of the state, were, like the king, armed with the imnperinm anil
its united powers of military leadership and jurisdiction, Henee
they bore the old titles of proefores and Judices? while those
designations which denoted a single supremacy in the state, such
as diclator or magister populi, were necessarily discarded. The
new magistrates were to hold office for o year and then to trans.
mit their power to two successors.  But their right of nomination
was not final They wers, indeed, free to name as their
suiccessors whom they pleased, but this nomination had to be
ratified immediately by the people assembled in their centuries ;
and perhaps they were already expected to submit to this comitia
the names of all candidates who offered themselves for this post,
although they could certainly decline to receive such names,® and
nomination, or, as it was sometimes called, ersatis, wis an essentinl
part of the early consular elections. A new practice, that of direct
election, was thus introduced into the Roman constitution, but
it was merely an advance on the previous practice of ratifyi
& nomination A far newer idea—one which distinguished
the consulship from the monarchy, and continued to differentiate

! For tha title prastores ses Cie, de Leg. it 8, 8 “meglo imperio doo santo fiqus
a praceundo judicands econsnlends practores judices consoles appellnmine B fop
that of judices, Varro L.L vi, 88, who quotes from the commentirii consulore
the formnls osed in summoning the comita eenturiata, “qui exercltum impera-
turns erit, seesnss dicito s 4O, Culpurni, voos in licinm omnes Quirites huo ad
me." Acoensus dicite sin ¢ Ommes Quirites o liclum visite huoe sd Judipes”
‘0. Calpurni," comeul dicito, voes ad conventionem omnes Quirites hos ad me'
Ageetisus diclto sic * Ounes Quirites ite ad conventionem hue sd jodices” ™

® Boe the section on the magistraoy (p. 187).

* Thisratification indeed romained. Fyen though elections wers conducted Tefare
the conturies, & fex was still prssed by the ewrdus ratifying this slection {p- 48) ;
and the patrum auctorifes waa still required to sanction ench fresh appointmeut,
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it from the dictatorship subsequently ecreated—was that of
colleagueship,! of two officials exercising exactly the same sphere
of competence, with the inevitable effect of collision if agreement
eould not be secured. Perpetual collision was averted by the
simple rule that the dissent of ons magistrate rendered null
and void the action of his colleague. But if such dissent was
not expressed (or not capable of expression through the absence
of the colleague) the command of a single magistrate had
binding force on the community. His regal competence wans
not diminished, but only potentially checked, by the presence
of a colleague. Colleagneship, considered as the safeguard
against abuss of the émperium, grew to be so firmly impressed
on popular imagination as the characteristic feature of the new
office, that the earlier titles derived from the monarchy gave
place to that of consules.

But this limitation was mot sufficient. The unrestricted
military jurisdiction of the magistrate was felt not to be in
harmony with the new régime. A law was passed by P. Valerius,
the first of the consuls, allowing an appeal to the people in their
centuries against every sentence of a magistrate which was
pronounced sgainst the life of a Roman citizen. This lex Faleria
(509 B.c.) completed the popular jurisdietion which had been

up during the monarchy,® and from this time no power
Ent. the people has the right to pronounce the final death
sentence within the walls ;* ontside this sphere the military
jurisdiction of the consul ean be asserted without appeal—hence
the distinetion between the imperium at home (domd) and abroad
{malifize) ; the limit bhetween the spheres being originally the
pomerium, later the first mile-stone from the city.® Without this

L If it existed befors it conld have been only in the priestly colleges, but these
seomn rathor adviaing bodies to the king.

2 From com-safio, Le. people who lenp or danee fogether, **partners" (in a
dnnee). Momms. Staater. i p. 77 0. 8; be compares pradsul and czul,

# Liv, i, & (500 go.) ** Latas deindse leges . . . aote ombes de provocatione
mulversas 1 s ad populum "; Cie. de Rep, 140, 62 “Vides . . . Tarquinio
exacto, mim quadam exsuitare pﬂpnlum insolentia Hibertatis ; Hom wnnud comsulos,
tum demissl papulo fasces, tum provocaticnes omninm rerom ™ (Le. the provocefio
becams waseersal [nntead of being confined to certain spheres),

4 By this time the direct capital jurisdiction of the pontifs had p:mbnhi;r
become extinct

¥ Liv. fil. 20 “peque provocstionem esse longins ab urbe mille passnom, et
tribunoa si eo (lake Regillnag) veniant, in alis torba Quiritioms sulijeetos fore eom-
sulari imperio,” Bot the question between the pomerium amd the first mile-
stone was in Inter timea still a disputed ope (Liv. xxiv. B)
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limit the axes are borne within the fasees, within it they are
Inid aside. Tradition adds that it was this final recognition of
popular sovereignty which led to the custom of the consul
lowering the fasces before the people when he addressed them.!
It does not appear that this great change was foreed on the
higher organs of the state by any popular agitation. It is no
part of a distinetively plebeian movement. Senate and People,
Patricians and Plebeians must have equally accepted as inevitable
the doom of a power which had been dwindling to a shadow
during the monarchy.

The change from monarchy also witnessed the first attempt
to weaken the unity of the executive power. The consuls were
given two general assistants, the annually appointed quasstores.
We have noticed the tradition which assigns these officials to the
regal period,? but it is not wholly inconsistent with that which
represents them as a part of the new constitution of 504. From
being temporary delegates they now beeame permanent assistants
of the consuls. Their sphere was as unlimited as that of the
consuls themselves ; they were meant simply to obey his hehests.
But two departments in which they represented the supreme
magistracy must have stood out prominently from the first.
These were eriminal jurisdicion and finance® The *eity
quaestors " (guaesfores wrband), as they were subsequently called
to distinguish them from their provincial colleagues, were known
as quaestores parricidii® and quuaestores aerarii.  In their first
capacity they were delegates whom the magistrate employed in
eriminal jurisdietion, probably occeupying with respect to
procedure much the same place as the duworiri in the trial of
Horatins® The designation parricidii may, however, show that
they were employed in such eriminal cases as did not directly
affect tho welfare of the state® and by their side the duowiri

' o, Te, T

 The quacslores parricidii and gemrii are ldentified by Zonaras (vii. 13),
following Dio.  Hee p. 83, They were called quasriores, of mpiror péde vy fara-
wipovy Bleny édloajor (whenes their title), frreoor 88 ol ripe v cooele ypgeud o
Boleyrr Ehayor. Bo Varro (L. v Bl), “ quaostons a guasrends, qul eon-
quireront publicas pecnnins et maleficin.” The [dentity of the fwo offices is
denied by Pomponins in D, 1, 2, 2, 22 and 25,

4 Quasores parricidii wers. mentioned in the Twelve Tables (Pompon. in
Dhig. 1, 2, 3, 23).

* Liv. |, 26,

¥ They are mentloned in the tris] of M. Volscius (4568 B0) for an ondinary
eriminal affence (Liv. i 24), but also in the publie trials of Sp, Cassing in 4556 no,
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perducllionis reappear at intervals during the early Republic.
Their finaneinl functions are generally taken to imply the
existence of a state treasury (aerurium). Tradition eredits the
first consul Valerius Publicola with its institution, and makes
the quaestors the guardians of its wealth and probably of its
archives! The public chest of Rome mnst have been a primitive
matter enough at a time when coined money was not in general
use ; but it is not improbable that finance did at this time become
a definite department. It could no longer be a purely domestic
matter; the lands of the kings had become crown lands of the state;
theseriesof wars into which Rome was plunged must have rendered
a constant colleetion of the war-tax necessary ; none would more
naturally have been entrusted with the control and disbursement
of revenue than the perpetual delegates of the consuls; and the
formalism of Roman character would lead us to beliove that the
consuls had regular modes of acting through their quaestors, and
that these officials so far limited the power of their masters.
It is not improbable that the quaestors were originally
nominated by the consuls without the direct intervention of the
people ; but this does not exclude some popular ratification of
the choiee? It was not until about the year 449 that their
election was transferred to the newly-constituted comifia of the
tribes. .

And, as the consuls nominated their delegates, so the regal
tradition was eontinued which gave them the nomination of
their conneil of state, the Senate. In their choice of members

(Liv. il 41 § Cie. de Rep, ii 35, 80}, and of Comillng In 308 we (Plin. LN, xxxiv.
3, 18); bt varions ascounts sre given of the procedure in these two trials,

1 Plut. Public, 12 roueior piv drélafe Tie ol Kplrov vade . . . Toulas # g
Ay 8o T vdur Bucey dwodeifal The first guasstors appainted wers Publins
Vetorins and Marons Minoeins, Pomponius (p B0) puts the creation of the
financial quasstors after tho fest secestlon of the Plebs ; Lydus (e Mug. © B8]
sttributes them to the Licinian Inw of 367,

% Tae, Ann, xi. 20 Bed guoestores regibus etism tum fmperantibnis institati
sunt, quod lex curistn cstendit mb L. Bruto repetita. Munsitque comsulibus
potestas dellgendi, donee eum gquoque honorem populus mandarst,  Creatigoe
primum Valerins Potitus et Aemilius Mumerous sexagesimo tertio anno post
Tarqolnios exsctos, ut rem militarem comitorenfur ™ (Le. 447 80 ; hemes
Mommsen, Staafer. il p. 528, thinks the change was dus o the Valerio-Homtian
Taws of 448 me). Plutarch {see note 1) thinks they wers elected from the first.
The meaning of the passags of Tacitus seems to be that the king nominated hi
quasstors after his own election, and their appeintment was then ratified by the
e errioty, Another explmnation i that the fer recited that the kings had
Elpulntbd quaestory and empowered the eonsuls to do so, CF Ulplun in Dig.

13.
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they were legally as unfettered as the king had been, and could
summon new members or omit to summon those already on the
list.! Bo far as law went, the personnel of the Senate might
now he changed annually. Bat custom must have been stronger
than law. The body had gained a definiteness in its con-
stitution, based on its representative character and probably
on actual life-membership, which could not be easily destroyed,
and the consul bad a collesgue at his side to check any
attempt at eapricions removal or selection. The short tenurs
of office must already have made n magistrate unwilling to
exercize & power which might be so easily turned against
himself in the nenr future. The discretionary power of the
magistrate would have made the choice of Plebeians possible,
now that they were possessed of all the essential rights of full
citizenship ; * but it does not appear that this choice could have
been often, if ever, exercised. The patrician elans had a close
hereditary eonnexion with the Senate; the inferregnum, which
was the transmission of anspices by the patres, had long been
one of its privileges, and the prejudices of the patrician magistracy
would hardly have allowed it to dip into the inferior order for
councillors. If there be any truth in the story that, on the
abolition of the monarchy, the thinned ranks of the pafres were
agin raised to 300 by the inclusion of persons specially enrolled
(adlecti or comscripti),® these added members were probably,
like their predecessors, patrician. This large increase (placed
by some at 164 members) gave rise to a transitory distinetion
between the older members and the new members, which—

! Featun p. 240, cited p, 59,

® Fonaras (vii. §) makes Bervius Talline introdnce Plabeinns into the Sennte.

# Liv, it. 1 ** Deinide, quo plus viriuen in senntn frequentin atiam ordinis fueret,
caalibus regls diminotum patrom oumerum primoribos equestris gradis lootis
ad trecentorum summan explovit: traditumgue inde fertur, ut in eenatum
woasrentur qui paires quique conscripti essent t conseripton videlicet in nevam
scuntum appellabant lectos™; Festus p, 254 “*Qni potres, goi eonseript]* :
voemti sunt in curinm, quo tempore regibus urbe expolds P, Valerins eopsil
E‘ﬂi"-ﬂf Inoplem patriciorum ex plebe adlogit in numeram ssostormm O, et LX, et

TL nt explerst nomeram smotorom trecentorum ™ (for these numbers of, Pluk
Public. 11 roie 3' éyypasieras be’ atrol Myorow fearie ol éfjworm réamapur
yerdobas). 8o adlecti, Festus p. 7 "*pdlecti dicebantur apud Romansos, qui
proptar inopiam ex equestri ondine in sonstornm sunt nomero adsnopdi 3 wm
patres dicuntur qui sunt patrieii generis, eonseripti qui in senstu sont periptis
sdnotall™ Platarch ((he, Rom. 58, Rom, 13) mokes the addod e
Plabsinna.  Tacitus ( Ann. xi. 25) wrongly hlsntifies these added members with the

mispres geates.  (Olanding creates Putrisians am. 45— panchs jam reliquis
Bunilils, quiss Romulns majorum et T. Brotus minorum gentinm appellaverant.”)
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expressed in the formuls of summons “qui patres, qui con-
seripti (estis)"—wns finally merged in the general appellation of
“eonseript fathers.”! The expression may have originated
with the abandonment or modification of some original prineiple
of selection; but, if conscripfi be taken to apply wholly to
Plebeisns, some date later than the commencement of the
Republic must be accepted for the origin of the term.®

The history, indeed, of the mext hundred and fifty years
shows that the Senate is the stronghold of patrician prejudice.
The power from which the Plebeians try to shake them-
selves free, iz the pefrum owelorifas; and the magistracy must
soon have yielded to the demands of the new burgesses, had it
not been backed up by a patrician council.  Yet during the early
Republic the Senate was a power distinctly secondary to the
magistrates, Its two undoubted prerogatives wore the inferregnum
and the pafrum auclorifes. The first was exercised, perhaps,
more oeccasionally even than it had been under the monarchy, for it
could not be resorted to if one of the two consuls existed to
nominate a successor. The second power, on the other hand,
must have become far more formal than it had been in the time
of the monarchy, Then it had been little more than the claim of
the eouneil to be consulted on important business ;* now it was put
forward as an integral part of the procedure of the state; it was
framed after the voting in the assembly had taken place, and no
law or eleotion conld be valid which had not, after it had passed
the people, received this formal consent of the pafres.  We cannot
trace the widening of the other powers of the Senate; but we
must assume that it took up » more independent position in
face of the consuls than it had done in that of the king. Perhaps
the establishment of a treasury and of financial quaestors, who
may have been selected from the council, led to its first con-
nexion with finance. The new importance that foreign affairs
assumed, in the constant wars in which Rome was engaged
with the nations of Ttaly, must eertainly have strengthened its
control of this department.

! Willema (Lo Sfant L 39 M) mokes podres conseripti stmply equivalent to
Y assambled fathers,™

® The first clear instance of a plebeian senmtor dates from the year 401,
Liv, v. 12 P. Licinfos Calves, erested militory tribome with consulse perwar,
wns “vir mmilis ante hoporibuos wens, vetns tantom eenator ef setate Jum
gravis,” Of Liv, iv. 15 Of Sp. Mnelins (439 mo.) it is ssked "Jiuum senaboruy
eopgoquere eivitas viz posset, regem ferret.” p- 60,
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Bat, on the whole, the earliest period of the history of the
Republic is the epoch of the power of the magistracy. The tradi-
tions of the monarchy were so little forgotten that eight years
after the establishment of the Republic, kingship in a modified
form was agin restored.! In 501 B.O, during 4 war with the
Latins, the consuls nominated an individual with the royal title
and powers. It wns undersiood that this magister popudi, or, ns ho
was afterwards called, dicfator,® was to remain in power only so
long us the danger lasted ; as the danger was originally military,
a single campaign of six months was held to be the maximum
duration of the office. During this time he was to exercise the
full regal imperium, within as well as without the city, and the
accompanying military jurisdiction without appeal. He was
originally understood to be a purely military official and the
commander of the infantry force; the command of the eavalry
he entrusted to a magistrate who, on the analogy of the
magistracies of the monarchy, was a delegate of his own, and
hore the title “master of the horae™ (magister eguitum)® The
dictatorship was conceived of as a purely military office, and,
though it was oceasionally nsed for other purposes in the later
constitution, never lost its primitive character. Although it
impeded for o time some of the most characteristic functions of
the consuls, it was not a suspension, but a part of, the eonstitu-
tion. A small, struggling, and essentially military society, such
ag that of early Rome, contemplated martial law as an oceasional
necessity ; there were times when the peril of the state was so

1 Liv. ii. 18 ; Fesius p. 198 ; Pompon. in Dhig. 1, 2, 2, 18,

* The title was, perbaps, orlginally . This wonld unturally have boen
the case if Mommesn's theory is right that they were repurded as superior
collesgues of the consuls (Stearer, i, p. 158%  The earliest official titls Inown
to us I8 mogister populi, and it was the technieal title fn the augnral books.
Cie. de Leg. UL 3, 0 * isqne ave sinistra dletus popall magister esto,”  OF de Rep.
L 40, 83 “Gravioribos vero bellis etinm sine eollega omne Imperinm nostri
gﬂlﬂ singulos esse voluernnt, quornm ipswm nomen vim nse potestatis indicat,

am distntor quidem ab eo appellatur qoin dicitnr ; sed in nostris Hbeis vides
enm, Lasli, maglstrum populi appellnri” ‘The Inter title, aictator, was perhapn
sdopted in deference to Republican sentiment ; Mommesen (Steater. 1L p. 145)
conjecturss, in imitation of the Latin dictator, & constitutionnl survival of the
monsrchy.  The meaning of the wond in wholly unceriain,  Ancient guesses sy
(I.) from dicitur (Cie. de Rep. Le); (IL) from dicte audisms {(Voreo LL v 8]
“quol dleto sudisntes omnes essent ") ; (L) from dictere (Priscian viil, 14, 78),
or (iv.) besnuse they issued edicts (Dionys. v 73).
Pompon. in . 1, 2, 9 19 “Et kis dictatoribos mapistr  equitom
injungebantur sie, quo modo regibns tritami celerim : quod officium fere tals
arat, quale hodis praefectornm practorio, magistratus tamen habebantur Tegitimi *
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great that it was felt that the citizens' ordinary guarantees
of protection should sink into abeyance if they were th-:rught.
likely to interfere with the safety of the commonwealth. The
dictatorship bad an internal as well as an external side to its
military character ; it was even, perhaps, on its earliest institn-
tion, meant to eontrol disobedient eitizens as well as to eppose
the enemy,! and was thus to some extent & party weapon in the
hands of the Patricians against the refractory Plebs. We ghall
find that this summary military jurisdiction within the city was
subsequently abolished, without much loss to the utility of the
institution. Its true merit was the unity of admimstration
which it created, the advantages of which were made morse
apparent by the clashing powers of the magistrates at a later
stage of history. But the experience of the evils of divided
authority did not first point out the necessity of the office.
The dictatorship was an integral part of the original Republican
constitution ; the law allowing it was forgotten—perhaps it was
the first lex Falerin which secured the appeal against the
ordinary magistrates; but the right of the consul to declare
martinl law, az ha did by appointing o dictator, was never
questioned as was the parallel right, usurped by the Senate in
later times, of arming the consul with military jurisdietion.
But, although the nomination of a dictator could not be regarded
as a violation of, or even as a break in, the constitution, it was
rightly held to be a powerful party weapon in the hands of the
patrician magistracy ; and the attempts of the Plebs were
directed, however unsuccessfully, to limit this mighty power
which over-rode all privilege and law,

But the appointment of a dictator was supposed to be due
to exceptional circomstances. It is only when we look to the
peaceful life of the state, to the administration of law by the
magistrate or the expression of popular will in the comifia, that
we can estimate the strength of the position held by the
patrician families.

The criminal law, which was donbtless during this period
becoming more and more secularised and divoreed from the
direct control of religion, was the monopoly of the official class.

I Cie, ole Leg. iil, 3, & " Ast quando doellum gravios, discordise eciviom
#sYmt, oenns, ne ampling sox menses, sl senatus erevardt, idsm jurls, quod duo
oonpnles, teneto” ; Tmp. Cliodios Grtio L 28 "Quid nuno commemorem

dictatnrne hoe ipso eonsnlar imperiom valentlos repertum apod majores nostros
quo in nsperioribas bellis ant in civill motn difficiliore uterentor 7"
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A criminal ense was an inguiry undertaken solely on the
initintive of the magistrate; no question could eome before
the people until he had investigated it, and was then only
snbmitted in a form prepared by him, In the early popular
courts at Rome there was no power of amendment ; the people
could answer only “Yes” or “No” to the question put before
them. We are ignorant of the extent of popular jurisdietion ;
it is possible that only sentences affecting the caput of a citizen
ware submitted to the assemhbly.® But there wns no real
sunrantee that even such questions eould be foreed from the
magistrate’s court. The lez Foleio which admitted the
provocatio imposed no penalty on the magistrate who violated
its provisions ; the only hope lay in the veto of his colleague,
and, if two consuls were in agreement, they might ride
roughshod over the law., The consuls were ostensibly the only
guardians of the criminal cods ; as it is inconeeivable that, in an
age which made little use of writing, two men selected on very
varied grounds could have been regarded as fit expounders
of this form of jus, we must, even in the domain of criminal
law, go behind them and seek its true source in that formidable
body, the college of pontiffs. The learning and activity of this
body is known to us, however, chiefly in connexion with the
divine or family or, as it would have been called in later times,
the civil law. The change from monarchy to aristocracy
introdueed, in Rome as in Greece, an epoch of religious tyranny.
A king, who is the head of the religious as well as of the secular
life of the state, may hold the balance between the classes. He
is more likely to repress than to encournge his advisers ; he may
find in popular rights a nseful check to religious insolence.
But remove the king and substitute an aristoeracy like the
Patriciate whose members hold supreme office in turn ; let there
be no distinetion between elergy and laity in this body, so that
there can be no conflict between the secular and sacred power,
which may enable a third power to guin a footing ; and let this
body have a monopoly of the eivil law—and we get unequalled

U Cigera (de Rep, [l 31, 53) gives na the touor of the first Valerinn low e
quis magistratus civem Romawm adversne provocationsm necnret nave verbernpet."
Dimysing (v. 19] adds fquicie ely ypdpars to drocrelier § parreyels, wnd
Plutarch (Pubd, 11) ssema to give ie the mme wids soope,  He also thinks that
Valerius fixed the mudia svprema (Le), Le. the Inrgest fine the mogistirate coall
bmpose withont appeal,  Thess statements muy, howaver, b doduetions from the
Iatar provecaiin,
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possibilities of judicial tyrmmmy. For two hundred years (509-
304) the knowledge of the forms of procedure, the legis acfiones,
which formed the whole content of the eivil law, was open to
the patrician pontiffs alone.) We are told that, even after the
outlined codification and publication of the law in the Twelve
Tables, the formularies could only be repeated correctly under
the guidance of the college, which for this purpose annually
appointed ons of its members to “preside over private suits.”
It is true that the theory of civil procedure was the same as it
had been in the time of the monarchy ; the magistrate decided
what special rule of process was applicable, and then the case
was settled by an arbitrator chosen by the litigants.! But the
magistrate must often have been unskilled, one of the college
must always have stood by his side, and the pontiff so officiating
was not merely an adviser to the parties but a witness to the
performance. The pontiffs, however, were more than interpreters,
They had, as the guardians of fas, their own sphere of law, relics
of which sarvived into the late Republic, and within this sphere
they ware ju They had a graduated scale of expiations
for sins {_p‘!!lgﬂi;:? ; they were the police who protected the
sanctity of festal days (feriue), and inflicted spiritual penaltics
on the magistrate himself who dared to exercise jurisdiction
on a day which they had declared holy; they issued and
enforced commands which protected sacred places (loei saen)
and burial - grounds® Vows (iofa), to be effective, must be
prescribed by them, and peculiarly efficacions were those fixed
forms of prayer (cerfue precafiones) which they had dictated word
for word (de seriplo prasive).

Against this phalanx of patrician power what forces could
the Plebeians boast 1

A certnin amount of voting power in the comitic was all

1 Tompon. in Big. 1, 2, 4 (§3) " exactis deinde regibus . . . omnes leges
has exoleverunt iternmgue coepit popules Homnnos lneerto magts jure of con-
woetndine aligna nti quam per latam legem, ldque prope quinguagints (MSS
Hyigintl ™) annls passus est.”  After the Twelve Tables (§ 6) “ex his legilus
« + » detiones oompositae sunt, quibais Inter pe homines disceptarent : quas aetiones
ne popnlus proot vellet instituerok, certas sollemnesque esse voloerunt . . .
Omnium tamen harom et interpretandi solentin et actlones apud collegium
pontiflonm  ernt, ex guibus constibuehntur, quis quoque auno pracesset
perivatis, 2 G

* Tha later prastorisn interdiots (de Tomis seoede, de worfue dgerendo) are
really within the domain of fos and mnst ab obe time have been enforced by the
pontiffs,
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that they possessed. But this voting power, except on certain
established points—the declaration of war and, when the law
was observed, eriminal jurisdiction—was very ineffective, for
the assembly was wholly dependent for its summons and
expression of opinion on the patrician econsuls, and liable to
interruption from the pious seruples of patrician augurs ; and we
bave already seen how even the choice of magistrates could be
hampered by the formalities which still conditioned the election.!
But, even had these adverse circumstances been avoided, the
voting power of the Plebeigns was small.  The comifia centuriata
contained chiefly the propertied—for the most part the landed—
class ; and even in this assembly the two first classes and the
kuights, which would have consisted mainly of Patricians, had
a majority of votes (118 out of 193). The small farmers and
the artisans eommanded but 74 or 75 votes; the grent mnss of
the Proletariate was either wholly unrepresented or eould dispose
of but a single vote. It is important to inguire whether these
elaszes excluded from the centuries were represented elsewhere,
or whether thers was an assembly possessing any real power in
which Patricians and Plebeians were alike represented,

It has been proved beyond a doubt that at some period
during the first three centuries of the Republic Plebeians came
to be included in the comitis cwiafa® The change was the
result of two ciroumstances; firstly, the perfect equality of
private righta between the members of the two orders—adroga-
tion and adoption, both of which followed the possession of a
Sfamilia, and in many cases gendililas, being common to both—
which rendered it impossible to draw distinctions amongst
the ouwriales; and secondly, the reactionary influence of the
centuriate assembly, which emphasised the idea that Patricians
and Plebeinns together made up the Populus,

Such a change must have been gradual; but, when it had
occurred, the admission of the Plebeinns made this assembly
thoronghly democratic in form, for a vote in this comific
depended neither on land or wealth, but simply on personal
membership of & ewrio, which was common to all the citizens.
But it is the very comparison of such a body with the thoroughly
timoeratie organisation of the comifin cemnfurinfa which leads us
to helieve that, at the time when the Plebeinns were admitted,
the surine hind ceased to be a power. The condition reached

8 - ? Mowmmsen Saatsr, i p 08,
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by the comifie curiafe in historical times will be deseribed else-
where, Its most distinetive right—the ler ewpinda—had perhaps
been a real power in the hands of the Patricians, as long as
they were its sole members, although their preponderance in
the comitia centuriala would have made a conflict between these
two bodies unlikely ; but there probably never was a time when
the masses of the Plebs gathered curiafim upset the verdict of
the Patricians and wealthy Plebeians assembled cenfuriatim,

When we consider this situation, it is not surprising that the
leading features of the first period of development of the Homan
constitution (494-287 B.0.) were an attempt to limit the power
of the magistrates, and a struggle of the Plebs for equality
with the Patriciste. The two struggles do not run on parallel
lines but are interwoven at every point, since the magistracy
represented the Patriciate. Nor do they represent merely an
effort to weaken or to obtain political privilege; in their earlier
stages the motive of the Plebs is not ambition, but defence.
Their first efforts lisve the negative object of the protection of
rights, not the positive design of an attempt to share in a
political power which was closed to their order.

Tradition represents the earliest social struggles of the Plebs
as centring round two questions—the possession of the publie
land, and the law of debtor and creditor. They were no doubt
closely connected, for assignment of land meant relief of debt,
but the agitation that gathered round the public land was
directed by individuals, was merely occasional, and led to no
permanent results; it is less a part of constitutional than of
political history, and its true nature is obscured by the fact
that we canmot say how far the annaliste have transferred to
this early period the ecircumstances of the agrarian agitation of
a later day. But the early mode of assignment of the public
land deserves consideration ; for, as one of the undoubted
grievances of the Plebs, it may have been one of the motives
that led to the first great political reform. Land conquered
from the enemy was sometimes assigned to poorer citizens in
gmall allotments by the state (ager assignalus) ; in later times it
was sometimes sold by the state through its quaestors (uger
quaesforius) ; and in both these cases it became private property.
But, in the early Republie, the custom was growing op of
leaving a great portion of conquered land—especially such as
was fit only for pasturage or had been devastated in war—as
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state domain (ager publicus), and of allowing it to he held in
nsufruct (pecupatio) by squatters who paid to the state for their
privilege a proportion of the produce (rectigal), a tithe or a
fifth. Large portions of such ager pullicus had probably been
originally a part of the king's domains, and had been held hy
his clients, who would, of course, hove been members of the
lower class of the Plebs. But under the new conditions of
things it was all the property of the state; and the theory was
started, or confirmed, that in this ease Patricians alone eonld be
its occupants, a privilege that had probably originated with
the assumption that only the conquercrs of the land could share
in the spoils of war,® This privilege—eomprehensible but legally
absurd in that it involved the theory that clients of the state
mist belong to & particnlar order—could no longer be upheld on
the same grounds, for Plebeians now marched to battle and
could justly claim a share in the prizes of war. Buat the main-
tenance of this pringiple, even if justly carried out, could not
have wholly solved the social problem. The Prolotariate, who
had no share in winning the prize, wonld have still been justly
excluded ; but it wonld at least have benefited the small
plebeian farmer, and perhaps it was he that had most need of
benefit.

For the small independent landholder was in a hopeless
plight—far more hopeless than that of the client or emancipated
glave who could elaim his lord's protection. His condition was
due to the law of debtor and creditor—aone, it seems, that was
unknown to the old patrician community, and had originated
within the plebeian order, but which the Patriciate, by adopting
plebeian forms of law, could use with terrible force against its
inventors. The original procedurs was one of the manifold
forms of werum, or binding obligation ereated by the copper and
the scales (per ass of lilram). A man who borrowed was allowed
to sell his perpetual services to his creditor conditionally—the
condition being the non-repayment of the debt within a given
time.® When the preseribed period had elspsed, the debtor and

5 E'lll privilere conld not have been based on quiriinrinn ownership, sinee this
tenure wan preearious.

* The contret of mermm win In foot o eomditionsd mancipation, like o
todtnment, the nuscwuetlo being made by the vendor, who perhaps purchased
with a single soin (swmmo wno), sz ln the later moncipafiones foueine capm
{Brons Fomier),
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his whole familis passed into the power of his purchaser; he
became his bondsman (nerus) until the debt was paid by his
labour. As in such ciroumstances the debt was mever likely
to be liguidated, the small farmer became a mere dependent
member of the household of the rich landowner, leaning on his
merey and subject to his caprice. No judicial process was
necessary to create the condition. The simple proof (perhaps
given before a magistrate) of the witnesses to the contraot was
all thut was required. The enslwvement of the citizen was, it
is true, forbidden by Roman public law,! and the nerus remained
a burgess® But s very thin line separated such a condition
from one of actnal slavery.

1t is probable that in early times plebeian law recognised no
debt except that crested by the nexal contract. But as Homan
commerce extended it was impossible to observe this limitation ;
refinements of procedure extended this penalty to debts incurred
by the patrician form of mere verbal promise (stipulatio, sponsio).
The form of procedure in this case is known to us from the
Twelve Tubles. If the debt was confessed or proved before a
court, an interval of thirty days was given to the debtor wherein
to pay ; at the end of this period he was arvested by the ereditor
(manus #njectio) and brought before the consul, by whom, if no
ehampion (vinder) presented himself to contest the debt, he was
bound over (addicfus) to the ereditor. The latter could take him
home and put him in bonds, but must give him a pound of corn
a day. Another interval of sixty days followed, within which
the prisoner was presented to the magistrate on three court days
(nundinae). On the last his fate was sealed. He was no longer
in the eondition even of the nerws.  His creditor might put him
to death or sell him as a slave beyond the Tiber.® If thers were

I Brespt as s penal measure onlained by the state. The fierem man{fesfom
scoonding to Gellins {xx. 1), “in servitutem tradit™ (lex) ; he is more correctly
doseribed as pddicur by Gaius (1. 1B0). The imcensus might be sold s a slave
(Cie. pro, Coccin. 34, 98  Later o free man who collusively allowed himself to
bo sold as n slave, in order to ghare the purchnss moosy with the vendor, was
adjudged a slave aa o punishinent for his fraud (Dig. 40, 13, 3 Jnat, 1, 3, 45
Codd, 7, 18, 1k -

8 @gll, xx. 1 * Acris confessi rebosgue jore fudieatis triginta dies justi sunto,
Post deinde manms injectio esto, in jus ducito,  Ni jodicatum facit ant quis endo
"e0 in Jure vindicig, secom ducito, vincto ant nerve ant compedibus, . . . BL volst
suo vivite, Ni mun vivit, goi eum vinctuom habebit, litras farris endo dies dato.
Bi volet plus date.” The addisfus like the nerws dil oot become a slave, bot
still retained his position in his censns and in his tribe (Quinetil. Decl. 311},
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more ereditors than one! they might divide the dehtor's body
into equal portions; and the Twelve Tables gave immunity to
the ereditor who took more than his fair share of the flesh.
This desath-penalty was doubtless a humane alternative to
perpetual imprisonment.  Even if it did not submit the penalty,
as a capital one, to appeal (provocatio), the danger, which conld he
brought home to relatives and friends by gradual mutilation,
disfiguring but not fatal, must have roused their efforts to
affect a ransom. It was the application of this law of debt,
perhaps in even a harsher and more primitive form, that called
forth the first resistance from the Plebs. The perpetual struggle
for existence in which Rome was now engaged kept her armies
constantly in the field, and the small farmer on service, who had
no slaves, had to let his farm go to ruin in his absence and to
mortgage his body when he returned.? The most obvious remedy
was a general strike against the military levy; and this was
attempted. Already in 495 a riot had been mised in Home,
which was only appeased by the promises of a popular consul,
Servilius, that the neri ghould be released for service, and that no
one should seize goods or pledges from a soldier while he was in
the field. The liberated citizens scattered the Volsei and
Aurunci ; their reward was & more rigorous enforcement of the
law of debt by the other consul Appius. Servilius was appealed
to, but would not use his right of veto against his colleague. It
was plain that no one could rely on a consul's auzilium being
used on behalf of the Plebs® A fierce stand against the con-
seription was now made by the desperate FPlebeians; the

ivian answer was the appointment of a dictator. Again the
army took the field against the Volscians and the Sabines ; but,
when victory was assured, the legions were not disbanded, and
n pretext was found for another campaign. On the march
from Rome the plebeian contingents suddenly turned aside
to & hill in the territory of Crustumerium, which, from the oath
taken on its summit, was thenceforth called the *Mount of
Curses ™ (sacer mons)® A plan, carefully thought out in the

1 In the case of & nexal contract there could not be more creditors than one.
A man eoald not, by the nature of the case, mancipate himsell to sevoral peopls
nt once,

% Liv, ii. 28 “ Fremebant we, forls pro Ubertate et imperio dimicantes, domi »
civibua eaptos et oppressos asee ; intioremgna in bello guam in pace, et inter
hostes quum inter eives, libertaten plehis gase,'”

¥, 7. * Dionys, vi. 46
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coteries and gatherings that had preceded the campaign,! was
now carried into effect. The Plebs had already gathered in
informal meetings (coneilin) to discuss their grievances. All that
they lacked to beeome a corporation which might rival that of
the Populus, was to have at their hoad magistrates with great
and recognised powers. They wers now met in battle array to
carry out this resolve; and it was not unnatural that the two
plebeian magistrates whom they chose to rival the power of the
consuls should bear the military appellation of tribunes® It
was made a condition of reconciliation with the patrician state
which they had quitted, that these officers should have the power
of suspending the decree of the consuls when levelled against a
member of the Plebs. But, since little confidence was to be
reposed in the government, the Plebs bound themselves by an
oath, similar to that taken on the expulsion of the king, to
destroy any one who offered injury or insult to their magistrates.
The recognition of these new magistrates, with the powers their
appointment involved, was effected by a lex cenfuriafa perhaps
passed in the very year of the secession (494 B.c.). The office
of the tribuni plebis or plebei was modelled as closely as possible
on that of the consuls. They were originally two in number,
and had, with reference to each other, the mutual power of veto
which the collegiate principle implied. They were from the first
magistrates of the Plebs, hence none but Flebeians were eligible,*
and they must from the first have been elected by an assembly
of the Plebs. This assembly, however, did not perpetuate its
original military charscter, and the unit of voting naturally
selected for the city-gatherings at which the tribunes were
appointed was the curiu, to which Plebeians had for some time
belonged. This assembly of the Plebs was known as the eomcilium

plebis euriatim

! Tiv, i, 28, The senators eomplain “omme in mille onrles contionesqus {cam
alin In Esquilits, alis in Aventino fSant concilis) dispersam et dissipstam eesa
ren publicwm.”

® Varro L1, v. B1 "tribani plebel, quod ex tribonis militom primoam
tribuni plebei factl, qui plobem defanderent, in secessione Crustumarine. "

¥ The prineiple of cooptation was said to have been recognined o the sermes

iemis of the tribunate, snd in this case it was held that Patricians ware
eligible. Liv, lL 65 (4480 mc) “ Navi tritbumi plebis Iy cooptandis collegia
patrum voluntstem fovernnt.  Duos etiam patricios conmiliresqoe, Sp. Terpeinm et
A, Atermium, cooptavere.”  But, with the disnse of this principle, the plebeian
qualification was observed.

& Cir. ap, Ascon. in Cormel. p. 76 #Tauta lgitur in illis virtus fult, ut suno
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With respect to power the tribunate has, from its origin, a
double character. It possesses a negative control of the whole
people (generally in the person of its magistrate) exercised in
defence of the Plebs, and a positive authority within the plebeinn
eommunity. The first power asserts itself in the right of veto,
the second is shown in the power of eliciting resolutions (seita
plebei or plebiscifn) from the plebeian concilium, The first power,
that of offering assistance (awrilium) to any Plebeian ! who feels
himself aggrieved by the decree of the magistrate, and suspending
this decrse by the exercize of the * veto," was the raison d'#re of
the tribunate. The tribune was created to meet the consular
imperium (confrio consulare smperium),® and the fact that he could
ouly exercise this power in person imposed on him certain obliga-
tions. The tribune might not stay a night withont the walls,
and the doors of his house were open day and night® It was
doubtless through the insufficiency of these presidents of the
Plebs to cope with the demands for their assistance that their
number was raised first to four (471 B.c.), and before the year
449 B.O. to ten*—changes which were ratified by the centuries
and the Senate,

But a negative control over the magistrates of the state must
be wholly ineffective unless there be some means of enforcing
this control. Had the tribunes possessed no coercive power, the
consul, in carrying out the law of debt or in summoning Plebeians

xvl. post reges cxactos propter niminm dominationem potentinm secedorent, . . .
duos tribtinos crearent. , . . Itaque suspicato postere ammo tr, pl. comitiis euriatis
oreati wunt.""  (For the momber two Ascon in foe. quotes Tuditanus pnd Atieus,)
Cicaro apparently unlerstands by this the mized sssembly of the curime = anid
so doss Livy (il 66, on the lex Publilio transferring the elestions of the tribunes
tor the tribes), * quae patriciis omnem potestatem per clientium suffrgii creandi,
quos vellent, trilmnos suferret."

! 1%t ‘must have been wo restricted st first. Lator {as we shall seo fn denling
with the intercession) the surifium was extended to the whele peepile,

* Cle. de Rep. il 33, 68 “oontrn consnlare imperiom tribund plelis., , | eon-
wtltutl"”

# Gell. xlil 12 ¥ (tribrnis) jos abnoctandi sdemptom, quomiim, ot vim flori
vetnrent, adsiduitate sorum et prassentium ooulis opns erat.”  ©OF ji, 2 Flut.
e, Rom. §1 8fer ofl” oixias airod ehelerfor rodurrar Bipar, G0 ral FiaTur
dodyrye kal ped’ fpdpar, Sowep pie wal Karagerh o Soudiar,

4 For the increase to four see Diodor, xi 88 (471 n.o. in connexion with the Ter
Fulilin) ; other neoounts represent the original number as five |Azcon, Le p, 98
and Livy 1l 83 ; two electad, three conpted ; ef. note on p. 83}, The increass i
ton is masigned by Livy and Dionysivs to 457 ne. (Livy il 30 the tribunes
allowed the levy *non sine pactione tamen ut . . . deoem deinde tribuni plebis
erenrentur,  Erpresslt hoe necessitns patribug™; of. Dionye. . 30).
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for the levy, would simply have set their veto aside. We
should have expected that such breaches of the law would have
been guarded against by judicial prosecution before the courts of
the community. But this was not consistent with the Roman
idea of mugistracy. FEach magistrate had, to a greater or less
degree, the power of enforeing his own decrees {2gercitio), limited
only by the right of appeal or the veto of his colleague ; and this
power could not be denied to the tribune, A logical consequence
of his right of veto was that he could exercise this coercitio ngainst
the consuls themselves : the sanctity of his person (guaranteed
by the Plebs and accepted by the Populus) rendered resistance
hopeless ; and all the weapons of the coercifio—arreat, imprison-
ment, fines, stripes, and death—were at the disposal of the
champion of the Plebs,

Coercitio implies summary jurisdiction ; and the infliction of
fines beyond  certain limit, seourging, or death subjected a
magistrate to the prowcatio, and therefore made him a partnor
in a trial before & popular assembly. Hence the judicial power
of the tribune, also & necessary consequence of his power of veto.
Indoubtedly when the office was created this consequence Wis
not foreseen, 'When it was found to be a necessary accompani-
ment of the tribunician power, tradition tells us that it was
questioned by the Patricians. The historically worthless bt
typical trial of . Marcins Coriolanus in 491 B.O. elicited n
protest that the jus of the tribunes extended only to Plebeians.!
The protest was idle, for the jus ausilii could not exist without
the jus poenae against its vielstors. The violation of plebeian
rights which was thus met by tribunician coercion and jurisdie-
tion, was always an infringement of the safety or dignity of
the tribune himself. Even the infliction of wrong on an
individual through the violation of the tribune's decree was a
wrong done to the Plebs through him ; it was not held to affect
the rest of the community; hence the not unnatural belief of
our annalists that, when the tribune pronounced a sentence

1 Liv, fi. 35 *contsmptim primo Mareins asdiehat tninas tribunloiss ; snxilil,
non poemse, jus datwm flll potestati; plebisque, non patrom, tritmnocs e,
Corlolanns wis probably peached before the Plehs ns a hostis fribunicios pofestatis
in eonsequence of his mivice that the tribunate should te abmgated (Liv, iL 34).
Bee Hein Criminclrecht p, 484, COL Liv, il &8 (471 n.c.; the tribune ssizes
some nobiles who would not yield to his wiator) * Consal Appius negare jus osso
tribuno in quemquam, uisi in plebeinm ; non e populi, sed plebls, enm magis-
trubnm esee”™
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against which there was an appeal, he brought the matter hefore
the assembly of the Plehs.

This right of reference implies the power known as the jus
agendi cum plebe. It was a power that could not have been con-
templated on the establishment of the tribunate, but it proved a
necessary conseaence of the auzilivm. Its acquirement meant
a new infringement of the rights of patrician magistrates ; for the
summoning of the Plebs meant the ealling away of a large portion
af the Populus from the consuls. Two summonses of two assem-
blies containing the same individuals by different magistrates
meant an inevitable eonflict of suthority, and the tribunician right
of transacting business with the Plebs eould not be secured but by
a definite guarantee against consular interference. This guarantee
was piven, tradition says, by a resolation of the Plebs itself,
passed in 492 Be, two years after the institution of the tri-
bunate, under the presidency of the tribune Sp. Ieiling® The
date is probably too early, and the resolution must have been
subsequently ratified by a ler of the centuries. It enacted that
when the tribune addressed the Flebs no one shonld speak
aguinst or interrupt him; that the tribune should fine the
offender and demand securities. If securities were not forth-
coming, the offender shonld be punished with death and his
property confiscated to the gods. If the fine wers disputed the
judgment should rest with the people. Whether by “ people ™
here was meant Popnlus or Flebs, it was doubtless on this law
that the plebeian assembly based its jurisdiction in the ecase of
injury or insult being offered to its magistrate.

But the right of acting with the Plebs, which was thus
guaranteed to the tribune, had another and more positive aspect.
It might be nsed to elicit formal resolutions passed by the whole
plebeinn eoncilium in their own interests, and to give this body
thie character of n guild which, within certain limits, could pass
rules binding on all its members, So long as the resolutions of
this body were purely self-regarding, did not infringe on the

U Dionys. vil. 17 Snudpyov yedpme dyopetorror & Sfuy uplels Aeyirw pplle
frarrior pandd perodafelrw vor Myor, far 84 Tir wapd Talire wocjep, Sidére roip
Smudpyon fyyoytis afrgfels els fieruoe fy e émiflow adry Mmolae. Any one who
doek not give securitiss (dyyiqral) 14 to be punished with death eel ra yodpes’
airol lepd Frrw. v § dpgurSyrofrrwe mpds radror ve (nuist ol cplees
Errwenr dvl vol §dpov, O vi. 16, and Cie, pro Sesl, 37, 79 “ Fretus sunctitate
tribupatus, eum se non modo cootm vim et ferrum, sed etiam contrs verba stque
interfutionsm legibus sacratls esse armatum potaret.™
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public law, and were voluntarily sccepted by all the members,
they did not need formal ratification by any higher suthority.
But sometimes resolutions wers ]:nﬂso!i which the Pleba was
ineapable of carrying into effect; in this case they were mere
petitions to the only recognised leglﬁ!ntn‘ﬂ power, the consuls
presiding over the comitia cenfuriafe. Wo have an instance of
this procedure, dated within forty years of the establishment of
the tribunate, which shows how far-reaching the demands of this
eoncilivm might be. In 456 B.o. the tribune Ieilins elivited from
this assembly a resolution to the effect that the Aventine, until
that time state property,! should be assigned to the Plebs. With
this petition he approached the consuls and the Senate, and
requested them to gain the consent of the comifin cenfuriafs in
due form of law.? The same procedure must be imagined for
any plefiscifa, which refer to matters affecting the whole com-
munity, down to the year 287, when, as we shall see, these
resolutions of the Plebs were first raised to a level with the laws.
In framing its resolutions the Plebs was as dependent on the
tribune as the comific was on the eonsuls: the rpgatio of the
magistrate could only be answared by the “Yes"” or *No" of
the burgesses. Tts elective proceedings were similar to those of
the whole people. The tribune, before he quitted office, nomi-
nated suecessors and submitted their numes to the Pleba, Thae
differences were that the voting was by ewrige and not by
cenduries, that the pafrum auderilez had here no place, and that
the formal taking of the auspices was not necessary to the validity
of the proceedings, although doubtless the tribunes employed
their right of taking private auspices® to give a sanctity to the
nct of the Plebs,

In one further and less important respect was this community
of the Plebs modelled on the larger community of the Populus.
In the year when the tribunate was established, the magistrates
of the Plebs were given two assistants* who bore the same

! p. 68 nota 5.
! Dionys. x. 81, 32; ses Mr. Steachan-Davidaan Jn Smith et of Aniip. wy,
pletiiaeitum, & n, B8,

- Dluu:a_ vi. 80 drdpar dc 7y Spporicde ddo wal’ Exaorver deavrdy dwoder-
Vv Teds Conperdererrar roir dnpdeyerr deew 8 derrar wal Siwvms, dr 8e
fmirpddorra desivol, wpurobrrar lepde re wal Inpocier rérwr kol 75 cord rip
dyopds fvernplar dryuedproudrars : Gell. ovil. 21 *tribunos ot asdiles tom primom
per seditionem sibi plebes creavit” ; Pompon. in Dig 1, 2, 2, 21 *Ttemgun
ut essent qui sedibms prasessent, i gquilms: omnin scita sun plebs dsfurebut,
duos ax plabe constituerunt, qui etinm asdiles sppellnti sunt,

H
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relation to them as the two quaestors did to the eonsuls. Their
functions were as undefined as those of the quaestors ; but, when
the powers of the tribunate were slightly better established,
these delegates seem, like their prototypes, to have been con-
cerned mainly with eriminal jurisdiction and finance. They also
kept the archives of the Plebs in the temple of Ceres, and it was
thonght that it was from this that their name eediles (possibly
not their original title) was derived.! They served the tribunes
in the exercise of their coercifio, seizing the offender or inflicting
the death penalty, We find them performing this function in
the trinl of Coriolanus.?  After the tribunes hiad gained eriminal
jurisdiction, they assisted them ns delegntes® Their original
financial functionz are somewhat indefinable ; but such functions
are sugpested by their office at the temple of Ceres and the
archives which they guarded there—Ffunctions which find exact
parallels in those of the quaestors at the temple of Saturn. It
may have been one of their duties to exercise some super-
vision aver the forced labour (operae) of the Plebeians, and this
may have led to an early connexion with the repair of roads and
buildings. Their police functions, their supervision of the
market, above all their maintenance of the state religion amongst
the masses, can hardly be referred to this early period.*

The aediles may originally have been nominated by their
superiors ; but election by the cwmcilium of the Plebs, under
the presidency of a tribune, is the only form of their appoint-
ment which is known to us. The office was legalised with
the tribunate, and its holder possessed the same personal

1 Dionyeius (Le.} saggests thot they originnlly bore another title.  Pomponios
{Le.) derives the name from their offios in the temple of Ceres ; Varro from their
care af the repair of asdes hoth sacred and private (Varro L.L. v, 81 “pedilis,
qui aedes sacras et privates procararet "), a derivation which Mommsen {Steater,
il g 480) favours. Thelr relatlon to the sediles of the Latin towns is whally
unoertain,  Mommsen {ih. p. 474) holds strougly to the view that ihe Latin
asdileship was borrowed from the Roman, For a different view el Ohnesssit
Eischr, Sevigme-stiTung 1883, pp. 200 sq.

* Plut. Corigl. 18 (the tribune Bicinnius) wperdrate voir dyoperipos deayayderas
adrio éwl rige Sxpar oty drow card T drocopbg ddpayyor.  So Inter in the
trinl of P, Sciplo. Liv. xxix, 20 ; xxxviii. B2

¥ Liv, iii. 31 (460 mo.; the consuls sell booly taken [rom the Anui)
*itanqne e, ut magistmtn abders . . . dies dicts est, Romilie ab (. Calvio
Cigerons, triluno plabls, Veturio ab L. Alleno, asdils plebis."

4 Yot Liry attritmies both to the ifth century ; they perform police-duties jy
the yenr 463 (Liv. il #), anll are entrosted with the cars of the state religion (o
429 (Liv. Iv, 50).
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sanctity as the tribune, conferred first by cath and then by
Favw 1

Far the power of these plebeiun magistrates rests whally on
a superstitions belief, consciously applied to fill up a gap in the
phblic law. 1t might have been thought that magistrates elected
by a large body of the citizens, whose powers wers recognised
by public law, would have been sufficiently protected by their
position.  But the Romans were slaves to legal formule, The
Plebs was not the community, nor even at first a legalised
corporation within the city ; the tribunes were, therefore, not
magistrates of the state, and wore none of the insignia of office ;
they had not the imperivm and the auspicia, and therefore could
not be protected by the law of treason { perduellio), which avenged
wrongs done to the state in the person of its magistrate. A
substitute must be found in a religions sanction. Parhaps Rome
15 the only state that has definitely invested the demagogne or
* champion of the peopls” with a halo of sanctity. This was first
given him by the people whom he championed. The Plebs on
the Mons Sacer had sworn an cath to destroy any one who
destroyed their tribune—an cath which they perpetuated to
their descendants. The sanctity of the tribunes, therefore, had
originally no valid religions ground, for the Populus had not
pronounced such an offender to be sacer, nor had the ocath
been taken by a magistrate on behalf of the whalp eommunity.
It was simply a proclamation by a section of the people of the
infringement of rights which they held would Justify a revalu-
tion ; and the declaration was aceepted by the Roman state
when it recognised the tribunate. But the inviolability of
plebeian magistrates did not gain legul recognition until the
reinstitution of the office in 449 B.c.  Then the violator of the
majesty of the tribune was made a sacer fomo® in its later senss

! Livy, however (L B5, cited note 2), tupresents the secromnefifas of the
aeliles a5 belng hesed only on low.

® Dionys. vi. 89, The mcromenctifos of the tribung [s guarnnteed s e kal
Bpes.  CL App, BLC. i 108 § vie dnudpyor dyd bepd eml drvhes v de régoy
kol Opioy walowd. For thess two grounds of inviolahility see Liv. L 55
(restoration of tribannte iu 448) “ et com rellglone invislatos sos, tim lege etinm
fecernut, sonclends *ut qui tribunis  plebis, sedilibys, Jjudicibus, desemviria
noctimset, ejus caput Jovi sacrnm esset, fumilis ad sedem Cereria, Tiberd Libernegue
vemum ipet”  Hie Jege jurds interpretes negant UERKIMD sucrosanctum pese §
sl wum, ygni eorum emiyuam hocderit, sterim sinelrl.  aqoe sedilem prendi
inelque o majoribus magistratibos : quod etsl non jore fink (nocerl enim e, cuf
line loge ot liveat) tamen nrgomentum ese, yon' haber] PrO S0To mAnetoque
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of “an outlaw” for the whole community, and the sediles and
the plebeian decemviri were protected by the same ban.  Yet the
Homan jurists held that this law did not give sacrosanctitas, at
least to the tribune ; that was given by the “ancient cath® of
the Plebs; the law only announced a penalty which might be
earried out by any member of the community. This view was
of importance, because it recognised the capital jurisdiction of
the Plebs in ull eases where their migistrates had been injured ;
and, although subsequent practice was unfuvourable to this
jurisdiction, its legality cannot be questioned. The tribune was
himzelf the defender of his own personal inviolability and that
of his fellow-officers ; for it was he who summarily inflicted the
punishment or proposed the penalty to the concilium. The
erime of infringing plebeian liberties could not originally have
borne & definite name ; in Inter times it was brought under the
vagne conception of majesfns,  the infringement of the greatness
of the state” The penalty might be a eapital one, while the
acts construed as infringement might be very slight indeed.
Physical compalsion, blows, an attempt at murder were all
obvious cases; but forcible resistance to a tribune’s will! eame
under this head, and, after the law which guaranteed the right
of meeting to the Plebs, any act, whether of magistrates or
individuals, which interrupted a meeting of the Plebs summoned
by a tribune.®

In fact, during the earliest years of the struggles of the Plehs,
the rights of the corporation are represented only by the powers
of the tribune, through whom alone it claimed official racognition ;
and thus from 494 to the epoch of the decemviral legislation
(451) the tribunate is engaged in efforts to gain a better repre
sentution of the plebeian community, and to secure an equality
in the administration of the law, which should render the
clumsy negative system of the constant interposition of their
muzilium less necessary,

The first attempt seems to have been to some extent soetred
by the plabiscitum passed by Publilins Volero in 471, which
enacted that the concilium of the Plebs, instead of meeting as
sedilem ;  tribunos vetere furejurando plebls, rim  primum e potestatam
g:;i}t, #acrosanctos esee (e Liv. i 38 “saoratum legem latam " on the Mons

i ﬂ:vudmuna to the will of o magisrates popul is oot perdateilio in Intep

Ramman law, bt mther vi;  But resistance to the tribume is alwayn magests,
* Dionys. vil. 17. See p. 06,
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hefore by eurize, should now meet hy tribes (fifutin))  As this
wae o purely self-regarding ordinance, it probably did not
require the consent of SBenuate and people,® and we are told
that it was locked on with disfavour hy the Patricians, The
grounds of their objections are not easily fathomed, nor is the
gain to the Plebs bronght nbout by the change particularly
clear® The number of the tribes at this time is unknown, but
it was probably twenty-one. This growth had been brought
ahout by an abandonment of the Servian principle.  After the
Roman territory, lost in great part during the earliest years of
the Republic, had been regained, a wholly new subdivision of
the ager Homanus had been adopted. The four Servinn tribes
were confined to the ring-wall of the city, and the land withont
the walls was now separated into frilus, which were called the
country (rusticas) as opposed to the city tribes (frilus urbanae),
Sixteen of these country tribes bear the names of patricisn genfes*
they must have been named from the clan settlements and were
obviously the first ereated. It s affirmed by Dionysins ® that, at
the time of the trial of Coriolanus (491 me.), the number of the
tribea was twenty-one; but it has been conjectured with some
plausibility that the twenty-first was added in this very year 471,
when the tribe waa first used for voting purposes, in order to ereate
an incquality of votes, and that it bears its local name (Clustumina
or Crustumina) in memory of the secession of the Plebs to the
Saered Mount.® The Plebs may have petitioned the consuls to
add one more to the divisions of the state; for it was th
alone who conld effect the change, the creation of a tribe being
an administrative act which none but the magistrates of the
community could earry ount.

These tribes were, Iike the earlier ones, loeal, and although
there iz no evidence for the view that landholders alone were
ineluded in them, yet the seventeen country tribes would

1 Liw. Il B8 (Pobilillus Valere) ®mgationem tulit ad populum, ut plebei
tratus tributis comitiis fierent ™ {followed by the wonds cited on p. 84),
This fa Livy's view {Le.), ®nee, quae una vis ad reslstendom erat, ot inber-
cedarst allguin ex collegio . . . nddeel pesset.”

# The ground of abjestion given by Livy (il. 50, citad p, 94) rests on the belief
that the tribunes had besn formerly elested by the eomitio enriofa,

4 Aemilia, [Crmilia], Clandis, Cornelin, Fabin, [l_'.'l_'leriu]_ Horntia, [[4|m|:r|:|_'[].1
Menenla, Pagirln, [Pallls], [Pupinla], Hemulin or Bomills, Sergla, [Voltinin],
Vaoturia or Vetarin (from Momma Sfaefer, Gl p, 108 ; tha names he encloses
iu Lrackets are those to which there are o extant patriclan geafes to correspand ).

¥ Diowys, vil. 64, ® Momma, Staatsr, [ p, 158,

al
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naturally consist for the most part of poasant proprietors, snid
would, therefore, be a better organ for plebeian sentiment than
the euriae, throughout which the landless plebeian clients might
still be the representatives of their patrician lords.

This change soon produced an unexpected consequence. At
some period between the passing of the Publilian law and the
enactment of the Twelve Tables, the new plebeian  practice
was adopted as a basis for gatherings of the whole people.  The
Populus began to meet by tribes, and to form a comifin briluta,
The Twelve Tables prove that this body early gnined judicial
competence ;1 but the history of the great change which placed
i democratic assembly of the Populus by the side of the timo-
eratic comitia centuriate is wholly unknown to us. It js probable
that the original power of this new parlisment was not extensive,
and it may have been confined originally to the hearing of minor
judicisl appeals from the magistrates. Ahbout twenty vears later
it was found convenient to entrust the election of qunestors to
the new assembly. Its attractiveness lny in the case and rapidity
with which the people might be summonsd to meet by tribes
within the walls, as compared with the stutely formalities of the
gathering of the army in the Campus.

The second great movement of the tribunate was an attempt
to secure an equal administration of the law.

In the year 462 the tribune C. Tercutilius Arsa made o
proposal to the concilium of the Plebs that a commission of five
should be appointed to clear up the forms of legal procedure, and
by this means to fix limits to the judicial caprice of the consuls ;¢
and in the next year a resolution of the whole college of tribunes
was framed to this effect. It was obviously a measure which
demanded the sanction of the Populus, and this it was for many
years impossible to obtain. Even apart from the fact that the
tribunes apparently intended their commission to consist wholly
of Plebeians, it was folt to be a proposal that was revolutionary in

! Bae Appendix.

* Livy (i 9) mym, ok vvir croentur logibous die impario consalari seribamds,"
Even if this exprossion 8 due to o misnnderstanding of the titls of the decomyirs,
* pomanlar imperio legibos seribendjs " {Motmms. Saater, ii. It 702}, it no donhe

a fagt. For the sature anil ebject of the decemyirste ree Ponspon,
in Ihg. 1, 2, 2, 4 (of the appaintmeant of the decomvirs) “datutigue wt uls jui so
nnno in svitate summum, utl leges et corrigerent, s opus esset, et intarpreinrentyir
;;u: provocatio ab eis =ient & religuis magistratibus ferst "3 b (of the publiog-

[ the lnws)  quas in tnbulas eboreas pereeriplus pro rostris eofnposneTTnt,
Wk posaint leges aperting percipl.”  C7, Diouyz. = 1, 60,
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the extreme; for it was nothing less than the demand for a code,
for a written system of roles which should repluce the elastie
principles of justice, which were ono of the mainstays of patrician
power, and which wonld wulgarise the awful sanctity of the
constlate and the pontifieal college. It must also have been felt
that codification must mean a eompromise—some recognition of
plebeian claims which wonld weaken the position of the ruling
caste, Hence a stout opposition on the part of magistrates and
Senate, and the hill, if it passed the concilivm plelis at all,! was
not allowed to go a step further. But the Plebs persisted in
its efforts, and ita answer to patrician opposition was to return
year after yvear the same tribunes, formulating the same demands,
In 458 B.c. the college approached the comsnls on the subject,
and nsked them to formulats their objections to the hill ;2
for the moment there was the hope of an agreement, but at the
end of the year the consent required was again refused. Three
years more of agitation followed, and then it was felt that the
original proposal must be abandoned. The tribunes expressed
their willingness for the initiative to be taken by the patrician
magistrates, and for a joint eommission to he appointed.  Mean-
whils the years of discussion had cansed the original proposal to
assume larger dimensions. Reform which should bear o whally
non-party character was suggested in place of a mere codification.
Information of the Greek Codes was to be gathered by o com-
mission of three—a suggestion which was valuable in many ways;
it was useful for purposes of delay, it gave an appearanee of
lenrning and thoroughness to the work, and perhaps some such
bugis was felt to be aheolutely necessary for framing rules on
points which the very indefinite Roman procedure had never
coneidered. The return of the envoys in 4562, after an ahsence
of three years, renewed the demands of the triluines for the
instant prosecution of the work. A controversy between the
orders as to the constitution of the commission ended n a com-
promise. Plebeians might be admitted ; but, as a matter of
faot, the patrician influence was so strong that the first hoard
elected by the romifia cenfuriata appears to have consisted wholly
of members of that order,®  The appointment of the commission

¥ Livy (iii. 11, 25, and 39) seeme to speak of the lnw not being allowsd to
poas the Plebs; bot then he doos not reeogoiss the two stoges of leglslation,
Hea p. BT,

¥ Liw, 0L 31, ? jb, 33 ; cf. Momme, Sfaotar, il p. 714
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was a complete abrogation of the constitution. The consulship
was abolished ; the Plebs gave up their tribunate, some have
thought in perpetuity, misled by the hope that the publication
of the law would render such a check on the constlar power
unneeessary, and as & part of the compromise with the Patri-
cians, and stipnlated only that certain privileges which they had
already gained by law should not he abrogated.! The provisional
government appointed for the year 451 took the form of a hoard of
ten men with consular power but not subject to the law of appenl.®
The work was done within the year, and the eode posted up on ten
tablets(tabulaz)and published to the masses. The people were sum-
moned and told that the commission had ereated equal rights for
all* and the whole body of law was passed as a lex by the comitia
cenduriafn.  But at the end of the year it was declared that the
work was not quite complete. Again the constitution was
snspended, and a new board of ten appointed, this time inclusjve
of Plebeians! Two new sections were added, thus bringing up
the number of the falulae to twelve ; these also were confirmad
by the centuries, and after the government of the wicked ten
bad abused its power and fallen, were published with the rest of
the code by the consuls of 4483

Althongh the law of the Twelve Tables (lex duodecim fabu-
larum) was for the most part a codifieation of existing rules, it
marks a distinet advance in the recognition of plebeian rights,
and thus was of the utmost political importanee. In framing
rules for the whole state the question before the commissioners
was whether the customary law embodied in the code should be
that which prevailed in the patrician, or that which held good
in the plebeian community. TIn almost every important par-
ticular plebeinn law was preferred. The reason Was not any
regard for plebeian rights (the decemvirs re-enacted the rule

1 Liv. . 82 * postremo goncesmm potribas, modo ne lex Teilis de Aventing,
alinaque sacrutas leges abrocarentur”  As to the necrodan loges, the it hiip
wonld have gome with the tribunate i and thers was nothing more to be protectad
by the fages seomafoe,

2 Their title was Desemuini consulari imperio legibus scrilendis {Capitoline
Fusti), CL Liv. iil. 82 (* placet oreari xviros sine provocatlons, et ne quis oo apng
nlius mnagistratng ceset ") and Pompon, in fHg, (eited p, 102),

® Tdv. fif, B4 “ge ., . . omnibns, mmmis infimisque jura fnqunsss, "

4 Dionye. x. BB Liv, il, 95,

® Liv. fii. 57. The ncconnts of fle materinl of the ¥ Taliles "' vary. Livy
{Le.) any® *'in ses Incisas in publise proposnernnt ™ ; Pomponiue (fy Ty, cited

B 102} says *“in tabulss sharenn pereriptan @ (parhaps roboreas or cereay, Kipp,
mle dea B.R. p, B). Ttis poesible that they ware of woad, I
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forbidding marriage between the orders), but the simplicity and
the eapacity for universality of this lsw. The code is not a
hap-hazard collection, but a scientific compilation ; the aim was a
“levelling ” of the law, an arbitrament between classes, such as
had often formed the task of the Greek legizlator ; and in effect-
ing this object the commissioners showed more wisdom than any
Greek legislator of whom we hear. The idea of legislating for a
class, or the still more foolish idea of perfect logical adjustment,
are strikingly absent. The code is thoroughly Roman in its
caution and gnod sense, its respect for the past, which it disre-
gards only when old eustom violates the rules of common BenEe,
and its judicious contempt for symmetry. Such a code as this
might be changed in detail, but was never likely to be repealed.
It remained the “fonntain of all public and private law," and
justly, for, according to Tacitus, it was the * consummation of
equal right."! Tts rhythmical sentences were learnt by heart by
school-boys in Cicero’s time.! Elaborate commentaries wers
written on it by the republican lawyer Aclius, and the imperial
jurist Gaius, and by Labeo, who stands at the meeting-point
between the two régimes; and in the sixth century A.D,
Justinian, in the old age of the world, still respects many of the
provisions which date from the infaney of Roman legislation.

The Twelve Tables contained the “whole body of Roman
law " (corpus omniz Fomani Juris}® not in the sense that they
were 4 complete and detailed system, but in the sense that they
pronounced on all important or disputed points in all depart-
ments of law, private, eriminal, and publie,

The ordinances of private Jaw embraced regulations as to
marriage and family relations, testamentary disposition, inherit-
ance, debt, and usury. The marriage recognised was the consen-
sual contract of the Plebeians strengthened by usus. Emancipation
was recognised as a consequence of the threefold sale ofa son, and
a form of adoption, probably already in use in the Pebeinn eom-
munity, was thus made universal* The law also facilitated the
emancipation of slaves who had purchased their freedom and so
helped to create the wealthy freedman eluss® Perfoct froedom

! Liv. fil. 84 * fons omnts publici privatiqne est furis™; Tee Anm §il o5
*ereatinue decemviriet aceitis quas nEgUAm egregia oompositae duodecim tabulas,
finis aoqui juris.™

* Clo. de Feg. if. 28, 50 ** Discebamuz enii pmard XTI, ut earmen necessarium:

funs jam nemo diseiz,™
¥ Liv. fil. 94. ép 19, ¥ Uiplan Reg, i, 4.
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of testamentary disposition, in accordanee with the plebeian
form of testament per aes of lilram, was recognised ; while in
intestate inheritance and in guardianship the rights of the
agnafi, common to the Plebeians, were recognised a= prior to
those of the genfiles, sometimes peculise to the Patricians! The
freedom of contraet, gunranteed by the Tables, implied the old
harsh law of debt; but the penalty was defined, the procedure
carefilly described, and every loophole of escape offered to the
debtor.? At the same time usury was severely punished ; ten
per cent (wnciarium fenus) was recognised as the legal rate of
interest, and the uwsurer who exceeded it wns punished mors
severely than the thief and compelled to restore fourfold® The
rules of procedure for all eivil actions were laid down, such as
the summons of parties and witnesses and the length of the trial,
But the law did not reveal the forms of action ; theso were still
hidden with the pontiffs.

In eriminal matters the Twelve Tables recognise the old
principle of selfhelp; a limb was to be given for o Hmb ; but
for minor wrongs compensation was allowed, and twenty-five nsses
were full reparation for a common assanlt, " But there are sur-
vivals of the old religions penalties; the man who destroyed
standing corn was hanged ss an offering to Ceres,* and the
involuntary homicide could expiate his guilt with the piaculum
of a ram.  The law was heavy on the abuse of freedom of speech ;
for death was the penalty for incantations or libels agninst
citizen. The same penalty was inflicted on the juder who had
accepted bribes ;¢ while for perdusllic in the form of “rousing
an enemy against the state or handing over a citizen to the
enemy ” the death ponnlty was also enjoined.” Reference must
have been made to eriminal procedure since the quiesfores
parvicidii were mentioned in the lww.®

The principle of the constitution which guaranteed a fair trinl
to the vitizen was upheld ; for we have the statement of Cicero
that the Twelve Tables granted the provecatio  from every kind of
conrt and punishment."? Tn two other particulars they limited

In 10, T n 01, B Oato B R, praef,

4 Plin, H.N, xvill, 8, 18, 8 Oic. da Rep. iv. 19, 0 Gell, xx. 1.

T Marcian in Dy, 48, 4, 3 *' Lex duodecim tabnlaram Jubet eum, qul hostam
coneltaverit quive civem hosti traliderit, eapite ponir.”

* Pompon, in fhg. 1, 2,2, 2% Ses p O

" Cie, ds Rep. il 81, 54 "'ab omnd judielo poensqne provocari licers indlesat
X1 Talmlne somplurihos legiboa.'
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the jurisdiction of the people. It was maintained that no law or
oriminal sentence (for this took the form of a fex) should he
directed against a private individual (privilagio ne inroganis), and
it was laid down that no capital sentence could be passed ecxcept
“by the greatest of the comitin ® (nisi per mazinmm comitiatum),"
i.e. by the assembly of the centuries. Later interpretation held
that this clause struck a blow at the capital jurisdiction of the
comcilinm plebiz ; it is, however, doubtful how far this extrordinary
Jurisdiction, resting on a religions sanction, could be affected by
# law which, as we shall see, nover treated the Plebs as o political
corporation at all  Another important constitutional provision
of this code was one which granted the right of free association.
The Twelve Tables, while severely prohibiting seeret gatherings
(eoetus mocturni)® which had presumably treasonable designs, per-
mitted the free formation of guilds (collegia or sodalicia). Such
colleges were to require no special charter ; the rules which they
made for their own guidance should be valid, provided they ware
no infringement of the public law.® Lastly, the code guaranteed
the sovereignty of the popular assembly by declaring that its
last enactment should be final, without setting limits to the sphere
of its legislative activity.* Thiz wns a token of the Roman
convietion that there should be no finality in law. The Twelve
Tables themselves wore not gusrded against repeal. It was a
foreenst of further development following the course of the old,
of a constitution whose stages were marked by clasticity and
growth, not by rigidity and revolution.

The new law does not appear to have made mention of the
Plebs and its tribunes, for they were hardly a part of the con-
stitution ; and yet, in the crisis that followed the fall of the
decemvirate, the question that gathered round these ignored
powers was great enongh to obscure every other issue,

The Plebs might have been satisfied with the compromize, had
it not heen for the unfortunate attempt at despotism made hy
the second board of decemvirs. It is impossilile to believe that

L Qle. de Leg. fil. 4, 11, 1 Deel, im Catid, 16,

* This vnle ia sald to have beon tnken from n Jaw of Solon's (Gains fu Diy, 47,
2%, 4).  Other trnoes of Greek inffuencs ars perhaps to be founid in the sumpitaary
regrilations, especially those about funernls, and perhaps fn the prohibition of
interment within the city. Galus finds also & Solonian parallel to the metis
Hnium regundorum ondsined by the law | D, 10, 1, 13).

4 Liv, vil. 17 “in duodesim tabulis legem esse, ut quodcomeue postremmm
populns jussisast, i jus mtnmgos eaet.”
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this nsurpation was really eonntenanced by the Patriciate, and
that they aimed at staving off indefinitely the inevitable assanlta
of the Plebeians on the magistracy by indefinitely perpetuating
this rale of ten annual commissioners without appeal ; but they
tolerated their rule, and hacked up their exenses for not retiring,
until two acts of tyranny raised mutinies in both the Roman
camps, The plebeinn soldiers cast off their allegiance to the
ruling board, and first, under military leaders of their own choos-
ing, ocenpied the Aventine; they then, accompanied by the
majority of the unarmed Plebeians of Rome, wended their way
# second time to the Mons Sacer (449 B.0.). The Senate in
alarm sent two of its members, Valerins and Horatins, who were
of good repute among the Plebs, to ask their wishes. The
answer was: amnesty for the breach of military diseipline
involved in the secession; the restoration of the prowscatio
(which meant the dissolution of the decemvirate) and of the
tribunician power.! The demands had not increased since the
first secession ; protection was all that the Plebeinns yet
demanded.

Everything was granted ; the decemviri were foreed by the
Senate to an unwilling abdication ; the tribunate was re-estah.
lished, and, as no plebeian magistrate existed, the unusual step was
taken of having the election conducted by the pontifer mazimus.2
A resolution was then elicited from the Plobs by the tribune
Duilius that consuls should be created subject to the right of
appeal. It was accepted by the Semate,® who appointed an
inferrez,  The comitia of the centuries returned Valerius and
Horativs. Under the guidance of the consuls the assembly
proceeded to pass a series of laws (the leges Faleriae Heratige)
which more than satisfied the demands of the Plebs. One
goaranteed the perpetnity of the provoeatio by the enactment
that “no one should in future ereate & magistrate from whom

1 Tiv. §iL B3,

#ih. B4 **ibl extemplo, pontificee maximo comitia habente, tribunos plebis
creavernnt.”

b, “Coufestim de commnlibus  ereandis eum provoestione - M. Dnilius
rogationém pertullt.” Soch a resolution wosld pot need confirmation by the
people, na, after the fall of the decemvirs, an fnferrapnim wonld nutnrally enste 3
and tirds was o watier for the Benate.  But Tivy also reprasents the tritune as {in
aceordance with & atondss conmdium) possing the act of nmuesty, i, 54
“Tribanntn initoe, L. Teilios extamplo plebem rogavit, of plole esivit, ne coi feandi
eaaet seorasio ab decemvirls factn.”  In later Homan law amuesty resides with the
Bemate,
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there was no appeal ; any one who created such a magistrate
should be protected by no law sacred or profane and mighe be
slain with impunity.”* The law was evidently ealled out by the
unlimited power of the decemvirate which had just been
abolished : it did more than merely affirm the first lee Faleric,®
for it rendered the ereation of an absolute judicial power by the
rogatio of & magistrate a capital offence, even when this proposal
had been accepted by the people. But the scope of the appeal
was not extended ; the “creation” of a magistrate referred to
eleetion sanctioned by the people, and did not, therefore, affect
the right of the consul to nominate a dictator from whom there
was no appeal; nor did it extend the limits of the appeal
beyond the original boundaries—the gemerium or, at the utmost,
the first milestone from the city.®

Two other lawe: aimed at giving a legal existence to the
plebeian community. One gave a legal sanction to the sserosancfifos
of the plebeian magistrates by enacting that any one who injured
them should be sacer to the whole community.* Another gave
a more hinding character to the formal resolutions passed at the
eomcilium of the Plebs. Its import is obscure, but thers can be
no doubt that it marks an important stage in the validity of
plebiscits.  We are told that it was meant to settle the contro-
wvarted question whether resolutions of the Plebs were binding on
Patricians ; # and that it did this by enacting that * whatsoever
the Plebs commanded Ty its tribes should bind the people (wf,
quod  triludim  plebes jussizsel, poypmlum lenered)” 1t is possible
that our authority has misunderstood the purport of this law, but
hardiy likely that the misconecption is so great as that imagined

some modern theorists. It is certain that there is no im-
plication that plebiseifa had from this time the force of lages ; it
was agreed that the resolutions of the Plebs did not gain the
foree of Aets of Parliament until more than 160 years later.
Recent attempta to interpret the Valerio-Horatian law have been
based on the supposition that it was coneerned with some mode
in which a pleliiscitum might become o lez, that it facilitated the
teansformation of a resolution of the Plebs into a binding Inw of

1 Liv, ifi, 55 "woe quis ullum magistratum sine provocations crenret, qui
ereasset, sum jus fusgue esset oceidi @ neve en cnedes caplialls noxas haberetur,™
L TR L ‘pooan.

¥ Liv, Gl 55 *omuinm primwm, ¢un velut in controverso jure essel, toper-
imtmrme patres plebiesitis, legem conturintls comitils tulers ' ut guod,” " ote.  OF
Dipoys. xi. 45.
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the Populus, through an intermediary channel, consuls or Senate.!
The wording of the law (hardly so remote from its original as
has been supposed) scarcely gives a wartant for this view ; it
speaks only of giving a “binding character * to such resolutions.
It must be remembered that at this time the plebeian eommunity
was not really bound by the resolutions of its own comeilium, for
this was not n legally recognised ecorporntion. The Valerio.
Horatian law may have made it such, a corporate body passing
resolutions binding on all its members. But a lsw which ia
valid for a corporation is valid for those outside the corpora-
tion. The ardinances, it is troe, which have this binding foree
must refer immediately only to the affairs of the community
which dictates them. This was the case with plebiscita now.
All self-regarding ordinances of the Plobs bound the Pleheians
in the first degree, the Patricians, if it infringed existing rights,
in the second degree.  All plebissifa of a wider scope must still
have been mere petitions to the consuls.? We can hardly con-
ceive that the law diseriminsted aceurately between what was
possible to the Plebs and what was not; it was sufficient to
recognise the already established maxim that corporations conld
frame their own rules dum ne quid ex publica lege ecorrumpant.?
From this time onwards, down to 287, whenever we find
Plebiscita affecting matters of national interest or ereating changes
in the constitution,* we must assume that they were brought by
the magistrates before the people to be ratified as laws : although
doubtless the undefined limits of plebeian prerogative were
oftan excecded.

The first great utterance of the Plebs, which followed the
Valerio-Horatixn law, was one of this character, for it attached &
erimina] {and therefore a public) penalty to a derogation of duty
to the Plebeians. On the proposal of M. Duilius, the tribune,
the Plebs resolved that “any one who left the Plebs without
tribunes or created a (plebeian) magistrate withont appeal should
bo seourged and executed.”* It was a mode by which the Plehe

! Mr. Strochan-Duvidson in Smith Dick of Andig. 5.v, Plobiseifum, and Ewglish
Hhistorienl Reviae Noa. 2 and 190,

il N 1 % 107.

* Types of wach laws between 440 and 287 ne. are the fer Terontifia {462,
Cunmleie (445), Livinin (887), Oyulnie (800L

" Liv. fil. 55 “M. Dwuitins deinde tribunns plebis plshem rogavit, plobesque
sclvits ‘qni plabens wine tribunis raliquisset, quigoe mugistritum sine provoca.
tione crensset, tergn o capite puniretur.’”
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tried to guard itself from any possible surrender of its liberties
such as that which had ercated the decemvirate,

The Plebs, thus secured in its original privileges, recognised
as a corporate body, and feeling, us a result of the Twelve Talles,
that its law was in the main the law of the state, began to aim
at something more than protection. From this time begins the
continuous struggle for the complete equalisation of the two
orders. It was opened by the tribune Canuleius in the year
445. He rightly held that socinl must precede political equality,
and proposed in the assembly of the Plebs that marriage should
be permitted between Patricians and Plebeians? The only
reasonable objection which the eomsuls, representing the feeling
of the Patriciate, conld bring forward against the measure, was
the time-worn pretext that was said to have influenced the
decemyirs in inserting the prohibition in their eode, vie. that the
Plebeians had no anspices, and that the disappearance of a pure
race would mean a break in the chain which connected the state
with heaven.®* But the pretext expressed the real fears of the
Patriciate.  Intermarriage between the orders would break
down the religions barrier which guarded the consulship; this
wns the prize for which the Plebs was striving. In inct a
suggestion, emanating from the tribunes at the beginning of the
year, hod alrendy nssumed the form of a rogafio to the effect
that *the people should have power to choose consuls at its
pleasure either from the Plebs or from the patres.”®  Over the
marriage question the usual contest ensued, and with the usual
result. The consuls led the opposition as long as they could ;
at last the Senate was beaten, the magistrates were forced to
bring the question before the people, and marriage between the
orders wos legalised* The tribunes followed up their victory

! Liv, fv, 1 ““de connblo patrum ef plobis €. Canuleins tribumm plobis
rogationem promulgnvit”

 Bes p 30 and of. Liv. v, 6 the consuls (in & eontic) gave as fhe official
reason “' quod nemo plebeins auspicia haberet ; fdeoqoe decemviros connbinm
diremissn, ne ncerta prole anspicia turborator,”

¥ Liv, iv. 1 “et mantis, prime sensim inlata a tribonis, ot alterom ex plebe
eonsilemn liceret fieri, oo procewit deinde, ut rogntionem novem tribuni promal-
gnrent, *ut popalo potestis esaet, sen de plebe, son de patribus vellet, consnles
faciend]l," "

* The situation at fle beginning of the year thos in deseribed by Livy {iv. 2,
“eodem tempore st tonsules senstam fo tribusom, et tribonos populum in
gonsules incitalnt” At Inst (Liv. iv. 8) “vict tandsm patres, ot de conulio
ferretur, eonsensare.”
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by pressing their measure for the opening of the eonsulship. It
was felt that open resistance wonld be useless; and a device
was resorted to which illustrates the Roman genius for adapta-
hility, for dignified political chicanery, and for satisfying at the
same time the demands of reason and prejudice. The immediate
avil felt was the irruption of the Plebeians into supreme office ;
but there must have been for gpome time a growing sense that
the executive machinery of the state was by no means equal to
the demands made on it. The two consuls were at once military
lenders, the sole administrators of the higher eivil and eriminal
jurisdiction, and the sole officials entrusted with the duty of
registering and distributing burdens over the citizens. Such a
combination of functions could not continue to exist with the
widening of Rome's political horizon, and the first attempt was
now made at a divizion of the military, judicial, and registrative
duties of the supreme magistrate.

To effect this object, and at the same time to make & con-
cession to the Plebs, it was decided to replace the consulship by
the office of military tribune with consular power (frilunus
militum consulari pofestate).) The change, permission for which
may have been granted by a special ler,® consisted in raising
some of the ordinary legionary delegates of the consul to a level
with the commanding officer and suppressing the latter? These
extraordinary officisls were elected at the comibia eenfuriafe under
the presidency of one of the chief magistrates, whether consul or
ponsular tribune, for the time being. The normal number, six,
was no doubt suggested by the six tribunes of the old legio or
army. But this full number was not always appointed. The
question how many military tribunes should be ereated for a
given year depended on the exigencies of the state. Sometimes
three were elected, sometimes four, at other times six, a number
which seems never to have been exceeded* It rested formally
with the magistrate who guided the elections, practically perhaps
with the Senate, to determine how many of these officers should

i Liv. iv. 6 1 jb, 36,

T Clandins in Tob, fugpd. “quid (eommemorsm) in plords  distribotom
oouamlive imperinm tribunosque militum consularl imperio appellatos, qui seni et
saspe octonl crearentur.’”

Livy sometimes speaks of sight {v. 1, vi. 27) : of Tab fugd clted note 3. 1t
in probable that this number inclodes the six tritunes “and the two censors
(Monims. Secter. i p. 184) ; o Livy gives sight for the yeur 408, the Fasti
Cupltol for the same year (851 a.v.o. 00 L6 po 42B) six and two censors,
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be appointed for any given year. As military posts below the
supreme command had long been opened to the Plebs, it goes
without =aying that Plebeians were eligible to the consular
tribunate ; their admizsion, in fact, had been one of the motives
of the change.!  Yet the patrician element was almost exelusively
present in the earlier years of this magistracy, and to the end of
the offiee it largely preponderated.  Even if we reject the
account that it was not until forty-five years after the institution
of the consular tribunate (400 B.c.) that a Plebeinn was actually
elected to this post,® it is a significant fact that while purely
patrician colleges are found, there is no instance of one composed
exelngively of Plebeians. This fact may be simply a demonstra.
tion of the aristocratic charsoter of clective office, and shows that
the masses preferred the safety of the state to the advancement
of their own order ; for military skill and experience, and even
knowledge of law, were still chiefly to be sought in the ranks of
the paires® Gradually, however, the Plebs became familiarised
with power and displayed greater trust in the leaders of their
own order. The year 400 does in any case mark a turning
point in the history of the office. After it we find more
Plebeians elected ; in 399 and 396 they form a majority of the
college, and events were tending to the demand, which was soon
to be made, that a place in the supreme magistracy should be
reserved for candidates who represented a majority of the citizens.

The power exercised by the consular tribunes was, briefty,
that of the consuls; they had the same jus imperium, and
potestas,? and they enjoyed their insignin® They presided over
the elections for their successors, and took the auspices on these
oceasions, the recognition of a Plebeian’s right to consult the people
auspicao breaking down the last barriers of religious prejudice.?

! Pompon. in Diy. 1, 2, 2, 25 “eum . . . plebs contenderst onm putribus st
vellet ex suo quoque eorpors consules creare, et paires recosarent, factum est ut
tribuni militum crearentur purtim ex plebe, partim ex putribus consulari potnstate,™

% Liv. v. 12. This ls malntsined to be un ereor by Mommeen, Rin. Forach,
1. 66 ; Sialer. ii. p. 138,  He holds that in 445 B one L. Atiline Longns waa
8 Flebeian, and that in 400, 309, 306 the Plabelans hal & majority,  Livy's
viaw I8 upheld by Willema Le Senaf 1 58-60,

*If 1t be taken to prove that the proponderance of voting power in the
eomitis eenfuriots was still on the side of the Petrivians, it would throw & valuahle
side-Hght on the relative economic pesftion of the two orders.

¢ Imperiwm (Tab. Lugd. quoted p. 112); pofestas (Liv. fv. 6} jus (Tae.
Ann. L 1),

£l Liw, iv, 7 “et imperio st insignibus ecnaularibus usos,™
%ih v, 13,52
I
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If this magistracy was considered inferior in dignity to the con-
sulship and only a “shadow ” of that high office,! it must have
been only hecause it was shared by more colleagues, and from a
conviction of its oceasional charncter. Yet it was noted as a
curious fact that, from econstitutional reasons unknown even to
the early annalists, no consular tribune had ever enjoyed a
trinmph.*

It must not be supposed that the consnlship was in any way
abolished by this exceptional magistracy ; it was simply kept in
suspense during certain years. Fach year it was decided afresh
whether consuls or military tribunes should be appointed.
Tradition represents the decision as resting with the Senate ;2
but whether it exercised this function by law,* or merely ns the
advising body of the magistrate who was to hold the election, is
unknown. This diserelionary power shows that the tribunate
was regarded as an exceptional office; but its military and
political convenience caused it practically to replace the consul-
ship during the years when it was in vogne. The period of the
military tribunate is one of seventy-seven years, extending from
144 to 367. 'These years show twenty-two consular collegin, and
fifty-one of military tribunes® The stop-gap lasted for half a
century, and the compromise was maintained until in 367 a final
settlement of the plebeinn claim was reached.

Meanwhile the consulship had been modified in yet another
way—one which was detrimental to the power of the office, but
wans meant to preserve influence to the Patriciate. In the
institution of the censorship we find at work the sime double
motive which had influsnced the government in ereating the
consular tribunate—the sense that two men could not manage
all the business of a growing state, and the desire not to share
with the Plebeians the unimpaired powers of the supreme office,

It had been the enstom for the king, and subsequently for
the eonsuls, to make an estimate, at certain intervals of time, of
the effective military strength of the state. This was originally
a registration of all the patrician burgesses; but, after the

1 % Proponsulsris imago™ (Liv, v 2), * Zooar, vil. 10,
¥ Liv. iv, 66 “pervinount, ut sonatus consultum fist de tribunis 1 iliturn
erennidis ™ ; fv. 12 “eum . . . oltinoissst, ot comenlerentur patres, consulum sn

tribunornm pluceret comitis baberi,” Diomysius (zi 60) represents the peopile as
being consulted too,

* Le. in accordance with the law, if thers was one, establishing tle offios,

* Momms, Sfnater, ii. p. 191,
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Servian reforms, it became a numbering of all the citizens, for
the purpose of discovering those linble to military service, the
class in which they should be enrolled, and, in ease of tribute
being imposed, the Hability of each household to the property-
tax (fribufum). For these purposes it was sufficient for the heads
of families (pafres familiarum) to be summoned and questioned.
Their answers formed the record, in accordance with which
military and financial burdens were imposed, and politieal
influence in the comifia cenfuriata was determined. The recogni-
tion of citizenship itself was dependent on this enrolment, for it
is probable that from the earlicst times membership of a tribe
was the symbol of the possession of civic rights; while now
the fact that the tribe was the basis of the eoncilivm plebis and
the comitia fribwla gave o vote to every one enrolled in one of
the frilus. The importance which the census had assumed was
not compatible with the consular performance of its duties
The judicial and military functions of the annual magistrates
mterfered both with its regularity and its completeness, and the
temporary suspension of the consulship offered a chance of
vesting these duties in other magistrates. In the year 443 B0
two new officials, ealled censores, were created.! who were to be
elected by the commitic of the centuries. The office was to be
confined to the Patriciate, possibly because it was folt that the
solemn ceremony of purification (lustrafie) which closed the
census could not adequately be performed by plebeian hands,
No ane as yet dreamed of the future greatness of the office ; its
beginnings were small,* and the tribunes offered no opposition
to the laa.%nr‘EI which established an office which was to hacuﬁ': the
greatest of politieal prizes.

The censorship, though a standing, was in a certain sense an
oceasional office, for the tenure of power by the censors eould
never have been coterminous with the interval between each
census—an interval usually of five years. The original tenure
is unknown ; possibly the censor was supposed to continue in
office until his dutios were fulfilled. It was not until the year
434 B.C. that the censorship was limited to a definite term of
a year and a half by a lee Aemilia, proposed by the dietator

! Liv. iv. 8 * ortam autem inftinm est rel, quod in populo, per moltos annos
incansa, peque differrt conesus poternt, neque consnlibus, com tob populorum bella
operas emt il negotium agere.”  Cf Dionys. xl. 63,
® Liv, Le. ** Tdens hlo asinus censrae initium fuit, rel o parvs arigine ortae, "
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Mamercus Aemilius'! The censors’ duties were as wide as the
ramifications of the census. His primary function was that of
registration, but one of the meanings of registration was the
imposition of pecuniary burdens on individuals; hence the
censor’s first connexion with finanee.  Another consequence of
registration was of still greater import. Qualifications of
sharacter must always have been considersd a necessary condition
for the performance of even the meanest public funetions at
Rome. Admission to the centuries and to the tribes, and there-
fora the exorcise of the active rights of voting and serving in
the army, was possible only to one not stained by erime. The
seeular ground, one guite eufficient for a self-respecting com-
munity, was perhaps assisted by the religions idea that no
impure man should be present st the mystic ceremony of
purification. Such & testing of character could have hbeen
performed only in the most eursory way by the consnls. But
now that a magistracy had been appeinted which had leisure
for & rigorous serutiny, it was inevitable that the rule of manners
(regimen morum) shonld in time overshadow every other aspect
of the censor's office, and that this dfial papaey should become
the most dignified and dreaded organ of the state,

Bayond the establishment of the consular tribunate, the cen-
sorship and the transference of the election of quaestors to the
newly created comilia frilufn,® the years 449 to 377 are not
marked by any great constitutional changes. They were years
of compromise but not of settlement ; the restlessness of the re-
forming party was stayed by the econstant pressure of war. Tt
conld not acense the military poliey of the governing class, which
led its armies to victory and made all needful coneessions to
plebeian talent. It was the epoch of wars with the Aequians
Volscians, and Etrnscans, of the siege of Veii, in which Rome
made her first grest territorial conquest, and of the Celtie
migrations, which laid Rome in ashes, but made her the bulwark
of the central Italian nations agninst northern invasions, and
osave her strongth to remodel and reform the Latin eoalition
of which she was the immediate head. Oecasional discontent
was at this, a5 at every other period, excited by the peed of

1 Liv, iv. 24 Mommsen indeed thinks (Steater, i p. 349) that this fes
Aemilin first maie the sonsorship an indepondent magistracy with a fixed tenes,
It was probably nn independent mugcistaey before, bot with no fived tenore.
Henee helief that the censors originally held office for five years, the period
of the fusfrum (Liv, Lo, cf. Ix. 84), % pp- B1, 102
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land distributions and the pressure of debt. Sp. Maelius fell
in 430 and M. Maolius in 384; but the government, though
it would not have its hand forced, was not whelly unwilling to
make eoncessions to poverty. The citizen troops on foreign
service were given pay in 406, and the lund conquered from Veii
was some years later allotted amongst the Plebs. While the
iiscontent of the poor was thus kept in check, the government
conld afford to make harmless and unsvoidable concessions to
Plebeians of higher rank. In 421 the number of quaestors was
raised from two to four ; for, owing to the prolonged absence of
armies, it was thought fit that a special quaestor shonld be
azsigned to each consul in the field.! The tribunes demanded that
4 fixed proportion of these places should be reserved for Plebeians,
This was refused, but the compromize was arrived at that any
of the four places might be filled from the Plebs, a concession
which was unavoidable, for the absurdity of admitting Plebeians
to the highest rank in the state and excluding them from this
subordinate duty must have been felt. The permission did
not, however, take effect until twelve years later (409 BC);
but then Plebeians were returned for three out of four vacancies
at the comitia of the tribes.® The first regular elective magistracy,
however limited its powers and dignity, had now been won for
the Plebeians.

Meanwhile the provisional government drifted on. It won
military successes ; it was gradually building up a hegemony in
Italy. But the effect of war now, as at an earlier period, was
ruinous to those to whom this government had to look for support.
In spite of the palliative measures of pay for the army and oe-
easional land distribution, a large portion of the yeoman farmers
waere again in 4 pitiable state,  'We cannot now speak of the social
grievances of Plebeians as a whole ; those members of the Plehs
who began to occupy the benches of the Senate,® and who aspired
to the military tribunate or quaestorship, were as wealthy as

! Liv, iv. 43 (discord botween the Petres and the Plebs) “exorta est, coopts
ali duplicando quoestorum numere . . . prester duos urhanos quasstores duo ut
consulibus ad ministerin balli pruesto essont.”  The tribunes demanded “ut pars
guuestorin . . . ex plebe fieret.” The compromlse arrived at was that * quattuor
quaestores prowmdscue de plebs oo patribos e sullragio populi Gerent,”

2 ih, §d. 'The Flebs, Indignant at the eleotion of consuls in place of military
tribunes, “eom dolorem quaestorlls comitiis shmul estendit, et ulls est, tuns
primum plebelis quasstopibus ereatis : ita ut, in quattnor ereandls, nni patricio K.
Fabio Ambusto relingquercinr Iocos.” For the election sl the comdtin fribls
e 102, 2 B3 note 2,
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their patrician compeers. The race for office was keen botwesn
the members of the two orders. The Patrician had now to beg
for his place on the curule chair, The first law agninst canvassing
(ambifus) wns passed in 432; it prohibited a candidate from
whitening his togas with ehalk hefore the elections '—a primitive
measure, but one which shows that the plebeian electorate had
at last become a power. But thongh jsolated members of the
Plebs were soaring into the upper regions, the mass of this
body still consisted of bankrupt sgriculturists, The situation
which they regarded as desperate was, apart from the harsh law
of debt, the normal condition of s modern proletariate. But
the idenl of the ancient citizen was higher than our own ; they
wished to be proprietors of freehold land or of land held on an
undisturbed tenure from the state.

This discontent was the opportunity of the richer Plebeians®
who wished to secure perfect political equality between the
orders. In 378 loud cries were raised against the capitalista;
& war with the Volsei gave the tribunes the chance of impeding
the military levy, and some temporary concessions to debtors
were unwillingly wrung from the government®  When the next
year saw the burdens reimposed, two ambitions Plebeians, L.
Sextins and C. Licinins Stolo, came forward with the proposition
that the only sure way of permanently remedying the evils of
the lower class was by securing one of the pluces in the
eonsulship to members of their own order. They formulated &
programme which was un attractive jumble of social and political
meagures. The plebiseifum which they promulgated promised a
tomporary relief from debt, proposed a limit to the amount of
publie land which any individual might possess, and declured
that the military tribunate should be abolished, the consulship
should be restored, and that ona of the two consuls must hence-
forth bea Plebeian, This comprehensive measure, which attacked
land, eapital, and office,* was easily met. The two tribunes

U Liv. iv. 5. The principes plehis, in despair ot the choice of the military
tribunute alwaya falling ou Patriclans, came to the comclusion that it was
“ambitione artibusqua ™ of the Patelelans, Henee s Uibunleisn mensore % pe
vl album in vestimsmtum addsre petitionis Heeret consa,”  After grent resistnnes
“wivere tribtinl ut legem perfervent.”

3 “ Prinelpes plebls * (Liv, Le.),

# ib. vl Bl ** conditlones impositee patribus, oe quis; quosd bellstum esset,
tributam daret, aot jos de peounin credite dicerst,”™ .

* fb 50 ** omninen igitur slmol rerim, quaram fmmodics cupide inter mortales
eat, agri, pecuniac, honorom, diserimine proposito, contersitl patros, ete.”
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stood alone, and their cight colleagues were without difficulty
induced to put their veto on the vevolutionary measure. But
it was soon shown that, if the veto might be used against the
interest of the Plebs, the negative powers of the tribunes might
be employed, with as much legality and as little justification,
to paralyse the life of the state. The two tribunes, in virtue
of the paramount suthority which their sacrosanciifas had in the
course of years secured to them, forbade the election of any
magistrate of the people. For five years successively Liciniug
and Sextins were re-elected tribunes ; during the whole of this
period (375-371) the only magistrates appointed were the
plebeian aediles and tribunes, and the state was without a head.
A war with Velitrae led the tribunes to relax their anarchical
edict for the year 370. But the long stand had reduced the
number of vetoing tribunes to five. Another clanse was now
added to the original proposals to the effect that the two
duwmriri sacris faciundis, the keepers of the saered books, the
storehouse which furnished politieal intrigue with its surest
weapons, should be raised to ten, and that half of these decemuvirs
shonld he Plebeians.! None of the tribunes of 368 seems to
have been prepared to offer any effectual resistance to any of
the provisions of the law,® and the Patricians, driven from their
first stronghold, took refuge in a dictator. It was a sign that
they had lost the game, for the dictatorship conld not he
perpetuated.  But it required the most stremuous exertions of
the leaders of the Plebs to keep their followers up to the level
of their original demands, The spiritless commons who had
failed to elect members of their own order, consular tribunes
and quaestors, when it had been in their power to do s0, were
for dividing the proposals, passing the social measures st once
and leaving the question of the consulship for a future time.
But Licinius and Sextius were not prepared to be social leaders
without reward. The only division to which they subjected
the complicated measure was to carry in 368 the clanse sharing
the new decemvirate with the Plebeinns ; the other elauses were
postponed.  In the next year, 567 no., they were tribunes
for the tenth time. The opposition was worn out, and the

! Liv. vi. 87 * Novam rogutionem promulgast, ut pro dummviris saeris
foltmdis decemyic creatur; ita ut pars of plebe, pars ex patribus fiat.”

Tk, 88, His statements are Dnecbsistent. He speaks of the college as
lieing unanimons, and yet of infercessio being used at the meeting.
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Liginio-Sextinn laws were passed in their original form. The
greatest of plebeian victories had been won; from this time the
Plobs is veally the dominant element in the state. It was of
little consequence that it did not assert its omnipotence for
some years yet; all that it desired further was bound to come.
As the magistracy was far more powerful than the people at
Rome, the body that exercised the whole of the highest pro-
hibitive power through the tribunate, and monopolised half of the
highest positive authority in the consulship, was bound to be
supreme.  Even the purely patrician privilege of the pafrum
auctoritas was no great disturbance to this power. It became
more a matter of form, the more the plebeian sloment entered
into the Senate.

The Liciniun laws had the unexpected effect of adding two
new magistracies to the state, These were known ss the
Prastorship and the Curule Aedileship. The institution of the
former office was a constitutional change of the first magnitude,
being nothing less than the addition of  third colleague to the
eonsuls. It is represented as having been a part of the com-
promise between the crders, the Plebeians allowing a third
purely patrician magistracy to be created in exchange for the
confiscated consulship.! But, even if we assume that the
practorship was originally eonfined to the pafres—a statement
which has with some resson been doubted *— it was nocessity
rather than ambition which directed the ereation of the office.
The impossibility of the consul's paying adequate attention to
duties of jurisdiction had een one of the matives which led to
the establishment of the consular tribunate. Now that the
consulship was permanently restored, provision had to bo made
for the permanent severance of eivil jurisdiction from that office,
As jurisdiction implied the imperinm, and all the possessors of

! Liw, vi 42 % eonesssum | ., » plebe nobilitati da prastore uno, qui jus in urbe
dlgeret, ox patribus creands,” probably by a claoss introduced into tha Liciniay
rogations when they were submitted by the comsul to the Fopuliy (see. p. 97,
The trae mobive is given by Pompodlos in Dhg. 1, 2, 2 7, “Cum consmles
avocarentur bullia finitimis noque essat, qui ton urbe jus redders ponset, Mot
ost uk prastor quoque erearelur, qui urbanus appellatus est, quod in nrbe jua
roelderet,"”

# Mommsey (Sfoater, i p 204) doobts it chigfly on the ground that no luw
i mentioned as opening the offics 1o PMlebeians thirly years lator, Probahly the
sume doubt hung over the pravtorship se over the second place in the consulship,
Le. whether the Licinian law, by veserving one conaulalip to the Plels, had Joft
the other posts open to both onlers ar yot,
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this regal prerogative were neeessarily colleagues, the prustor
was a colleagne of the consuls. He was created, as the phrase
ran, “under the sume auspices,”! and therefore by the same
assembly and under the same formalities of election. He bore
the early title of the consuls, which, in spite of its inappro-
pristeness to his usual penceful duties, came to cling to him
exclusively. But, though he was needed chiefly for purposes of
jurisdiction, one branch of the imperium eould not be singled
out to the exclusion of the others, The praetor possesses all
the aspects of the supreme power, the capacity for command
in war, for initiating legislation, for summoning and transacting
business with the Senate. How these powers were harmonised
with, and subordinated to, the similar powers of the consuls,
will be described elsewhere. The main business of the original
practor did not elash with that of his colleagues, for, though in
theory perhaps the consul mever did lose his control of civil
jurisdiction,® practice decided against his interference with it,
and the praetor was for more than 120 years (366-242) the sole
civil magistrate of Rome. At the close of this period a seconid
practor was appointed, whose duty it was to decide cases
between foreigners (peregrini) and between Roman citizens and
foreigners—an addition rendered necessary by the growth of
Rome's territory and business, and which has no further political
gignificance.

The praetorship, if it ever was a patrician preserve, did not
long remain such. Thirty years after its institution (337 B.C.)
a Plebeian, Q. Publilius Philo, successfully contested the post.
The objections of the presiding magistrate, whether based on
law or custom, were overruled and Plebeians declared eligible
for the office.®

The appointment, simultaneously with the pmetor, of two
additional aediles, secured nothing for the Patricians, but a great
deal for the state. The military duties which prevented the
consul from administering justice and attending to registration,
also hindered him from devoting himself to the minufiae of

¥ Tiv, vii. 1 **collognm consulibus stque iisdem suspiclls crentum.” OF
Gell, xili, 15,

¥ An instanes of the exerclse of o cousular voto over a judicinl decision of &
prostor in 77 mo. is preservid by Valerios Maximos (il 7, G}

¥ iy, viii. 15 “eodem ame . Pobiiling Philo prastor primus de plebe,
advursante Sulplcie consule, qui negabat rationem ejus se hobiturom, est faotus ;
senatu, eam in sunls fmporis il non obtinalsel, wisus in prastors intendente,”

-
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police and market regulstions. It was an anomaly that these
duties, so far as they fell to the lot of any special offivials, should
be in the hands of two plebeian assistants of the tribune! It
was from them that the two new magistrates borrowed their
names, and the similarity of title and funetions had the happy
result of fusing into one corporation the plebeian officials and
the new magistrates of the community. The latter wers known
in later times as aediles cwrules, from the curule chair which they
had in common with the magistrates vested with the imperium.
The Patriciate is said to have been the original eondition of
dligibility to the office;* but this was very soon ahandoned in
favour of the practice that the curule aediles should be chosen
in alternate years from Patricians and Plebeians® Later still—
at what period i uncertain—the magistraey was annually
accessible to members of both ordees,

The accession of Plebeians to the consulship had been the
key of the position; it had broken down the last pretended
rveligious scruple, and a few years saw the patricisn defences
of every office overthrown. The year 356 witnessed the first
plebeian dictator;* no law appears to have been required to
secure the Plebs admission to this office, the qualifieation for
the consulship being considered ipso jure to open a passage to
the dictatorship. In 351 a Plebeian wus first admitted to the
censorship ;° but mere admissibility was not enough, and iy
339 one of the laws passed by the plebeian dictator, Q. Publilius
Philo, reserved one of the two places in the censorship for
members of his order.® How diffieult it would have been for
the Plebs to secure this office, apart from snch a regulation, is
shown by the fact that the first exclusively plebeian censorship
dates only from the year 131 B With respect to the ocenpa-

1 p 08

' Eﬂ. ¥i. 42 * Factum senatus consultum, ut duo viros sediles ex patribus
dictator populum rognret.”

3 fh. vil. 1{366 R.c.) “ verecundia inde imposita est senatui ex patrilms Jjubenii
aodfles curules creari, primo, ut alternis aonis ex plebs forent, eonvenseut ;
[this was the rule in 213 (Polyb, x 4)] postes promlseuum fuit " [Mogunsen
{Sigater. IL p. 453} thinks as lute as the last century of the Republic],

4 ib, 17 *dietatar €, Marcius Rutilos primos de plebe dictas" ; be appointed
& plebeinn master of the horse.

% b, 22, The same C. Murvius Butilus * professns censurnm se peters " was
electud.

¥ fb. ¥iil. T3 *“ ut alter utlqus ex plebe , . . censor crearvtar,”

T Bp 50 “Q Fompeius et Q. Metellus, tme primum utrique ex pleba
fackl, censores lustrum condiderunt,”
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tion of both of the consular places by Plebeians, a doubt seems
to have existed of ite legality, which was removed in 342 by a
plebiscitum passed into law which declared “uti liceret consules
ambos plebeios ereari.”?  We have already noticed their capture
of the praetorship in 337 B.C.

There was but one more fort, but that a strong one, which
the plebeian principes had to storm. This was the circle of
the priestly colleges. The two religions guilds of paramount
political importance, apart from the decemvirate (sacris faciuidis)
to which Plebeians had been already admitted, were those of
the pontiffs and augurs. The pontifical college, which in the
monarchy had consisted of five members, was now composed of
four, the place oceupied by the expelled king having never
apparently been filled up® The augural college, which ghould
have consisted of six, was also at this time reduced by some
accident to four members.® In the year 300 B.o. two tribunes,
Q. and Cn. Ogulnius, brought forward a hill for raising the
number of the augurs to nine, and that of the pontiffs to eight,
the added numbers in either case to be taken from the Plebs*
The messure was understood to be primarily in the interest of
the noble Plebeians, already in possession of curule office and
triumphal ornaments, but it did to a large extent assist the
rights of the Plebs as a corporation; for the religions veto
henceforth, though it might be used by the nobility against the
interests of the lowar orders, coold not be employed by the
" Patricians to check plebeian measures.  The bill, which became
luw, established the religions equality of the two orders, so far
as religion was a political force. It is true that, as we shull
ses, the Plebs were always excluded from eertain non-political
priesthoods ; but, on the other hand, one of the religions
colleges of national importance established in later times—the

1 Liv, vii, 42. The Inw was proposed by the tribune L. Genuelus It was
not, however, until the year 172 mc. that both consuls were plebeinn [Livw,
xlii, 95 Fast, Cap, CLL L 1p. 25). o p 59,

% Livy (x. 8] marvels at the fact ; be thinks that it must have been acciderital
{* morte dworm ), since the sogural collige should have consisted of threa or of n
wnltiple of theee, Clesro (de Rep. i 8, 16) says that Romnlus coopted {oogplavit)
one from each of the three tribes ; thoy were thérefore four § thut Nums sdded
two (fb. i, 14, 26). This makes six, whizh Livy {le.) thinks the normal number
st the time of the passing of the Ogulnian law,

& Liv. . 8. Thess mimbers remuined unaltered nutil the time of Solla (81 8.0.)
whi ruised the colleges of pontiffs and augurs 1o fifteen (Liv. Ep. 80). A six-
teeuih was added to both colleges by Jullas Caesar (Dio Cuss, xlii. 51).



124 HOMAN PUBLIC LIFE CILAT,

trivmeiri epulones, created in 196 B0, for preparing the epulum
Joris and banquets given in honour of the other gods!—seems
from its origin to have been composed wholly of Plebeians®
The change, however, though indirectly favourable to the
Plebeions, was not of a democratic character; the priesthoods
were kept within a few distinguished families through the
principle of appointment. The mothod was that of cooptation,
which we find existing in 453 Bc® It was not until the last
century of the Republic thut the ez Domitia (104 B.0.) ventured
to give the election, not indeed to the Populus, but to a special
assembly composed of seventeen out of the thirty-five tribes
chosen by lot, and even then the forms of nomination by the
head of the college, and of cooptation by its members, were
sertipulonsly observed.

In sketching the invasion of office and honours by the plebeian
nobles we have ventured to anticipate somewhat the chranological
sequence of events. The commons, too, had during this period
their share of political emancipation, Thirty-nine years before
the Ogulnisn law something had been done by legislation to
increase the independence of the Plebs as a corporation, and to
free the assemblies of the Populus from the legal control of the
Patricians. In 339 B, a plebeian dictator, Q. Publilius Philn,
carried a law making plebiscita binding on the people (ut
Plebiscita omnes Quirifes fenerent).s  The meaning of this law was
elearly not understood by our authority. Its pretended wording
is nlmost identical with that of the Valerio-Horatian measures ;0
but what was done on that occasion did not need repetition,
and the object of the Publilian law must have been to secure
more immediate legal validity to such measures passed by the
Plebs as did not refer to that corporation alone—to make, in fnet,
the stages of transition from plelbiscitum to ler a matter of formal
and not of real importance.” Another law passed by the same

L Liv, xmill. 45, The number woa afterwands fnersssed to seven, from
whicl time the college was kmown s that of the Fitvie epudirnes,

# Murquantt Steatsvers; G, 353,

3 Liv. il 82 *augne (mortous est) O, Horsti Pulvillus ; in enjos loeun
C. Veturium eo cuphlius, quia damuatus & plebe ernt, sugnres logere”  The
Juntifes mazimes wis enrly an excoption to this mls 7 mee the comitin sacerdotam
fo the sestion dealing witl the paople,

4 Cie. de Lep. Agr. i, 7, 18 ; Vell, i, 19,

* Liv. wiik 12 *op 108,

¥ Mr. Btriolun:Davidaon conjectures that the law of Pubililins Philo ® say have
stuck out the intervening consnltation of the Senate, mul way bave required the
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ilictator had reference to the pabram ewclorifts, Weo have seen
what this power had become, probably from the dawn of the
Republic.! It was a claim by the patrieian members of the
Senate to accept or reject any measure of the Populus, when
assembled by curies or by centuries, It never affectod plebiseifa,
and we know too little of the comifia frifula to say whether the
measures of that hody were submitted to it or not;* the hampering
of the comilin curizfs was by this fime of no importance, and the
lex Publilin confined itself to the application of the audorilas to
the centuries. By this law it was enacted that tho consent to
Inws passed by the comitia cenburicle shonld be given hefore the
voting commenced.® This provision was shortly afterwards
{perhaps in 338 Bo.) extended by a lee Maenin to elections.? Tt is
evident that neither of these provisions could have made the
nuclaritas nugatory, for it was not more difficult for o section of
the Senate to decline to submit a question to the people than
to reject it when passed. The provisions may, however, be a
gign that the aucforifes was becoming a mere form; but its
formal character was due to the rapidly inersasing preponderance
of Plebeinns in the Senate.

But though the popular assemblies were thus free from
patrician control, and the magistrates, subject only to the seli-
imposed limitation of taking advice from the Senate, could elicit
any utternnce they pleased from the comifia, there was one grave
defect in the existing system of legislation which called for
remedy. The plebeian magistracy, which cireumstances bad
raised to a pre-eminence above all other powers, had not
the freedom of the other magistrates. The rogafiones of the
tribunes, when accepted by the Plebs, still required some
further sanction to become laws. This anomaly might have
been remedied in one of two ways; either by giving the
tribune the right of summoning and presiding over meetings

oonanl to bring the petition of the Plebs at ongs hefore the Populus™ (Smith
Brict, of Awndiy, sv. pleldscitom, i p. 438). 1 p 83

* The anly evidence that they were Is furnlshed by Livy's scconnt of a lex
Manlia of 857 Be. (Willems Droif Public p, 183},  Bee Liv, vil. 16 (Manlins the
consul) *legem, novo exeniplo ad Sotrinm in cestris tribotim de vicesima sorum,
qui mnnumitterentur, talit, Patres, quia en Jege hand parvum vectigal inopi
aerario adifitum esset, nuctores fuernnt,

3 jh, wifl. 12 “ub legnm, quued comitils eentoriatis ferrentur, ante initom
snffraginm patras anctores ferent.”

i Clg, Brgd, 14, 55, CF Liv, L 17 “hodle . . . In legims magistratibuagne
Togandis neurpatur idem fus (the patrion auceritos), vi adempta”
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of the people, making him in fact a magistrate of the com-
munity, and thus abolishing all distinetion between Paopulus
and Plebs, or removing the impediments which still hampered
tribunician legislation in the concilium plebie. The conservatism
of the Roman character, and perbaps the elass feeling reviving
again at the heginning of the third century in consequence of a
renewed outbreak of the Plebs, cansed the latter course to be
adopted. In the year 287 the commons, oppressed by debt,
agnin seceded—this time to the Janiculum. The plebeian dictator
appointed to effect u settlement met socinl grievances by n
political concession. He passed a law which most of our
suthorities represent as verhally identical with the Valerio-
Horatian and Publilian laws,! but which seems to have been of a
very different and far more definite character. The lawyers ?
regard the ler Horlensia as the measure which gave decrees of
the Plebs the full foree of lawe. Henceforth there is botween
lex and plebiscitum merely a difference of form and name : their
polesias is the same,® and even legal formulae use the words as
practically identieal® A law could repeal a plebiscite and a
plebiscite a law ; % in the ease of a conflict between the two, the
rule of the Twelve Tables held good that the later repealed the
earlier ordinance. It is not, therefore, surprising to find that in
the annalists, even those with pretensions to accuracy, Populus
and Plebs are used indifferently, and it is only at times by eare-
fully noting who is the presiding magistrate on the particnlar
occasion, that we ean determine whether the ordinance be elicits

! Taelivn Felix ap, Gell 15, 27 * (plobd scitls) ante patricii won tenebantur,
donea Q. Hortensing dictator legem tulit, ut oo jore quod plebs stntuisset. ampes
quirites tenerentur™; Plin, BN xvi. 10, 47 “ut quod ea [plebs} jussisset, amnes
quirites teneret,”

® Gnins i 8 “olim patrieli dicebant plebi scitis =8 nen tenerl, quis sine
suotoritate sornm faotn essent ; sod postes lex Horbensin Inta est, qua onitum est,
it plebi scita universuim populum tenerent, itague &0 modo legibus exnequatn
mnt”; Pompon. in fhp. 1, 2, 2, 8 “pro legibas plaruit et en { plebiscita)
olmervar lege Hortensia ; ot ita factum est, nt inter plebis seitn of lagem spenies
cangtitusndi interesset, potestns autem eadem esset,

? Pompon, Le

4 The les Agroriz of 111 B0 {Bruns Frntes) thus refers to a fox 5
of 123 no., *[ex] lage plebeive saito, quod C. Sampronias Ti. 1. tr, pl. romavit
Cf. fex Rulria (ib.) ** ox lege Rubrin seive Id pl. e, est,"

¥ Thus Cieero, exilud by & plebiscitum, was restored by a e confuriats, Hew
he moction on the peojile,

% Of the mony instuness one of {he most remackabls is to be found in Ball,
oJug, 84, “Marios , . . cnpientissima plebe consul fnotus, postquam of provineinm
Namidiam populns jussit.” Hare plebs shoald be popelus nnd popudug, Pleba,
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is 3 decree of the comitin or the concilium. The difference in the
legislative powers of the two assemblies came in course of time
to be little more than a difference in magisterial right ;* while the
comidiz of the conturies and tribes were presided over by magis-
trates with the imperium, the concilium of the Plebs could be
summoned and addressed only by plebeian magistrates. Yet
the past history of the various assemblies was decisive as to their
clective and judicial functions, and practice tended still further
to fix the scope of the powers of each. But nt the time of the ler
Hurtensia the difference between the two parliamentary sovercigns
—the Populus and the Plebs—was even more marked ; for the
Patricians, excluded from the concilium, were still a considerable
body, and the tribune had not yet become, like the magistrates
with tmperium, quite a sérvant of the Senate.® The Hortensian
law had at the time a political signifieance which it afterwards
lost ; but it had a hidden import which was of vital consequence
for the history of the state By perpetuating the Plebs as a
separate corporation it preserved the tribunate in all its primitive
majesty, and thus maintained the power subsequently to be used
as an instrnment of senatorial and monarchical rule,

The tendencies of plebeian emancipation were almost all in
favour of the upper classes; that it never was a demoeratic
movement or one led by democratically-minded men is most
strikingly evidenced by the utter indifference shown by the
leaders to the cconomic evils under which the masses Inboured,
and which they used as instruments to further their ambition.
Solon abolished slavery for debt at n single stroke; to the
Roman it is a sacred thing, an expression of Homana fides ; while
the Greek =porrdrys struggled for others, the Roman patron fought
for himself. But continued pressure caused some tentative
efforts to be made in the latter half of the fourth century to
mitigate the curse of debt. A fer Marcia of 352 O, gave the
debtor the right of summary arrest (manus injectio) of the usurer,
to recover the fourfold penalty for the illegal interest ;* while
in 326 an attempt was made to give the future masters of the
world the mastery over their bodies. In 313 a ler Foefilia was
passed forbidding the imprisonment of nexi who could swear

1 #Tamisintive™ is hero used In the modern sonse. At Roms n jodicial and
elactive act of the people was equally n e
: At lonst in 304 Do, they had no right of reatio with the Benate (Liv, jx, 48},
Gadun fv, 23,
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that they had reasonable hopes of ultimately satisfying their
ereditors ; ' it therefore abolished most contracts on the seenrity
of the person ; althongh the addictio and imprisonment of debtors
by arder of the court continued throngh the Republic and into the
Empire. But if the harshness of the law was one evil, ignorance
of its forms was another almost equally great.  An nceident
supplied the remedy, The pontiff Appius Cliudius had reduced
the forms of action to writing; but the book meant for the
guidance of the pontiffs was immediately revealed to the profans
eyes of the people by his clerk, one Cn. Flavius, a froedman’s
son. The frandulent seeretary also posted up a tahlet containing
a list of court days (dies fast) on which the legis actio was
possible® The penefralic of the pontifieal college had now
become the property of the masses, and although the chief
pontiffs still furnished for centuries the highest names to Roman
law, they professed the science openly,® and secnlar tenching
soon tore the veil from the hidden features of jurisprudence.
But, apart from these minor henefits, the mass of the Ple-
beians did not share to any very large extent in the trivmph of
their order. The true resson of the individual Roman being
thus thrust into the background can only be given by a review
aof the causes, soon to be treated, which monlded both the theory
and practice of the developed Roman conmstitution. Tt must
suffice here to trace the painfully inadequate results which were
secured by these centuries of agitation by a glance at the dis.
tribution of power in the Roman state, ut the date of the war
with Pyrrhus, or the outbreak of the struggle with Carthage.
The old nobility had relaxed its exclusive hold of office, but

I Vareo LL wlil. 105 “Hoe (the eondition of mevwm) O Poetilin Libong
Visolo dleeabore (818 ne) sublatum ne fetet ; ot ommnes, goi bousm aopiam
Jurmrmnt, me essent nexl dissolutl”™  Livy (vill. 98}, who stidibotes ihe reeasore
to 320 no, wakes i & wniversal relonse of wer @ " jussinng. eonsules ferre il
popilum, ne quis, nisi qul noxam mernisset, dones poannm Ineset, in compeditms
not ln.nu-ru tenerotur: pecaniss eralitio bonn debitors, non eorpos ohnoxinm
eagst.

2 Ly, te. 48 ** Cn, Plavius . . . patre liberting . . . elvils jus, repositum in Peme.
tralibus poutificnny, evulgavis, fstosque elren fornm in albo proposuit, ut quands
lege agl posset, scivetur™; Pompon. in Jum. 1, 2 8, 7 ' posten enm Appins
Claudius composniaset (for “ proposuisset "} et il formam redegiset hos sotinnes,
On. Flaving seribn gjns Wbertini filins subreptum libmmm popule teadidit , . | s
liber, qui actlones continet, appellatur jns civile Flavianum. "

o " Pompon. Le 82 87, 38, Qalus Scipio Naslon was glven n honse for on-
sultations, Tha first professor, Ti Cormeanina (“qui primog profiterd eoepit, "
elre. 380 m.0.1, wans also the Bret plebekin ponfyfin varim,

dy
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only to give room for the still firmer grasp of a new. This was
an aristocracy of mixed origing eomposed indifferently of the
leading patrician and plebeian families. The test of nolilifas was
the capacity to point to ancestors who had held offiee which
earried with it the right to sit on the curule chair.  Its outward
sign was the possession of the so-called jus dmaginum. The
imagines themselves were portraitmasks in wax, modelled from
the face of the dead, and their primary use was for the

of funeral ceremonies. The original was moulded to be placed
on the face of the deceased, and so to perpetunte his life in
another world ; but a copy was kept to give verisimilitude to
his fictitions resurrection, which the burisl of one of his descend-
ants demanded. At such funerals aetors were hived to repre-
sent the mighty dead; they wors their imogines, and were
ndorned with the insignia of the offices which these had filled
in life, with the faga praeferfa of the consul or prastor, the purple
robe or the foga picds of the censor, and they sat on curule chairs
round the Forum to listen to the orator who reminded them of
their own great deeds! As such a publie funeral in the Forum
was o concession of the state, the prospective right of having
one’s mask exhibited, which constituted the jus imaginum, was
a strictly legal privilege. Tt was possessed by all those who
had been in possession of the fagn praefects and the selln ourwlis®
—the dictator, master of the horse, consul, censor, praetor, and
eurnle aedile.  But, even apart from the occasions of such
solemn mummery, the image was & sign of the mnk of its
possessor.  When not funereally employed it was suspended on a
bust in the wings of the central hall (sfrium) of the noble's house;
Beneath each portrait ran an inscription (fifulus or eloginm),
which gave the names and deeds of the person represented,
The portraits were joined by lines along the walls which showed
the sfemma or family tree. It is possible that this display in the
afrium was looked on as a publie exhibition, and it may originally
have been limited by law ; but in later times it seoms best to.
conclude that the funerary exhibition alone was the subject of
the specific jus® But this outward token of nobility, which at
Rome took the place of the modern title of honmour, was of

! Pulyh. vi. 63
* Qie, dn Verr, v, 14, 85 “togam proetextam, sellum enrulem, jus imoginis
ud memorinm posteritatemque prodendas,
? In other words, images of other fhan curnle ancestors might be st up in the
abriimm,
i 4
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importance as emphasising the distinetion between the nobiles nod
the tgnobiles, in drawing the plebeian aristocracy closer to the
patrieinn, which before the date of the Licinian laws had been in
exclusive possession of this right, and in asserting the hereditary
tlaim to office which the Romun electorate was only too ready to
recognise. The acceptance of the clatm was less dangerous than
it is in most modern states, since primogeniture was not recog
nised in the trunsmission of honours! and it was the eapable
and not the elder son whom the vote of the comific raised to
the curule ¢hair. The claim too might become dimmed hy
disuse, and the Plebeian whose immediate ancestors had held
high rank showed a brighter scutcheon than the Patrician who
was - connected with a noble stemma by ignoble links®* But the
Patriciato itself conferred & kind of nobility, and one that, what-
ever its basis, might have been justified by office, for there could
have been few mombers of the order who could not point to enrule
ancestors in the past. Although the Plebeian who firsf secured
curule office, and thus ceased to be dgnobilis, was called a wopus
hama, the designstion seems naver to have been applied to the
member of a patrician gens.® Nobility, if once secured, could never
e loat ; bt the hereditary claim to the suiffrage of the electors was
of little avail if unaccompanied by exceptional merit or by wealth,
The elaims of the latter were in fact given a kind of legal recog-
nition by the rule established about the time of the first Punie
war, that the cost of the public games should not be defrayed
exclusively by the treasury.® The aedileship, whether curale or
plebeian, was, as we shall see, not an obligatory step in the
ascending scale of the mugistracies ; but, as it was held hefore
the prastorship and the consulship, it is obvious that the brilliant
isplay given to the people by the oconpant of this office would

often render fruitless the efforts of his less fortunaite competitors,
and that this legitimised bribery would exclude from office hoth
the poorer nobiles and the struggling werus fomo, 3

The idea of a privileged nobility, which closed its ranks to
new men, had become fixed by the date of the second Punic

i

* &nﬂ%ﬂ._lﬂg‘q 5 (of Eﬂlh] % gontis patricine nobilis fuit, fumilis prope juim
exrtinotn majorum lgnavin

8 Cie pro Mur, 7, 16 ; Ascon, in Sowrian. p. 22,

4 Diowys. ¥it. 71.

¥ CL Clo e 0. 1. 17, 58 * Vitanda tamen suspiclo est avaritine, M
heuilai divitissima, practermissio aelilitatis consulatns repulsnm attulit,”
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war.! By the elose of that war the old stock had reached its
maturity and had begun to decline; and, althongh men like Cato
or Cicero might force themselves to the front by pertinacity and
ability, or the belief in privilege might be rudely shaken by the
people's thrusting into the coterie a Varro or a Marius, the
aristocrats came to look on the introduction of new blood as a
pollution to the order? Time, which purifies all things, had
made the slave-blood of the successful Plebeinn ns blue as that of
the descendant of kings by whom he sat.

Bat, in spite of this unholy alliance of the ancient foes, the
distinction between the orders never was abolished. In Cicero's
time the separate rights of the Patricians could still be enumer-
ated and defended by the orator. Besides the shadowy and
ineffective powers of the patrum auclorifes and the inferregnum,
they possessed half the places in the great priestly colleges,
which were shared between the orders, and certain priestse—the
Rex Sucrorum, the three great Flamines and the Salii—were
chosen exclusively from their ranks® The place of the Patri-
ciate in the theory of the constitution—us illustrated by the
aucloritas and the inlerreynum—is, ns we shall see, very great
indeed ; but this theoretical importance conferred very little
power, and the Plebeians, with their exclusive magistracies closed
to the pafres, with one place reserved for them in the consulship
and eensorship and the other accessible to their order, had won
in the long race for honours,

! Liv, xxii. 84 (of the electlon of Varra, 217 ne) “Patres summe ope
obstabanit, ne s¢ insectando sibi aequar adsnescerent homines ™

# Ballust. Jug. 63 *consulutum nobilites inter sa per manus tradebst ; novos
temo tam elarus neque tam egregiis factis erat, quin indigeos il bonore, et
i T“ﬂ pallutus, haberetur,”

Cie. pro Dewio 14, 38 “Tta populues Bomanus brevi tempare, noque regem
sacrorwm, neque flamines, nequa aalios habebit, nes ex parte dimidia relinuos
sacendotes, neque auctores oentoriatorum et curistornm eomitiorgem = muspHoing e
populi Romuni, o magistratns pateicll creati non sint, intereant necesse est. cum
interrax nullus sit, quod et ipoum patriclom esse et o potriciis prodi necesse est.”
The passage is closély followsd by Livy v, 41, in the speoch agalnst the Licinio-
Bextian luws, with which he eredits Applus Claudive. We meet with other archain
survivals in eonnexion with the Sennte—the distinetion, e, B, batween the * greater
and lesser gentes” (p, 12) was never lost, and the chlel of the Senate, the first
member on the list, was always chosen from the pentes mugores (see P 12).



CHAPTER IN

THE CLASSES OF THE POTULATION ARD THE THEORY OF THE
CONFITIUTION IN THE DEVELOPED HEPUBLIC

& 1. The Clusses of the Populalion

By the date of the lez Hortensia (257 B.0.) the Republican con-
stitution had, in all essentin]l points (considered as the constitu-
tion of & eity-state), completed its growth; but, before we
proceed to examine the theory and practice of the developed
polity, it is necessary to pause and inquire what changes these
centuries of Hepublican development had made in the status of
the citizen, and in that of the other classes of the eity, who
shared partially in, or were excluded from, his rights, and what
modifications had been undergone by the few main legal rules
which mark the outline of their social environment,

The merging of Patricians and Plebeians into one community
created the neecessity for a universal conception of citizenship
applieable to the whole body which possessed active political
rights, while the growing practice of granting partial civic rights
to the members of certain Italian communities led to the
distinetion between the fully -privileged and the partially-
privileged citizen. The former is the civiz oplimo jure, the latter
the civis nom optimo jure. It is only of the former that we shall
speak here; the consideration of the lstter will be more
appropriately deferred to that portiom of our work which treats
of the Italinn confederntion.

The normal mode of the acquisition of citizenship was
naturally birth, sither from two citizens or from a citizen and a
foreigner. The question of the necessity of the marriage of the
parents for the full citizenship of the children we shall soom
consider ; the primary question that presents itself to a nation is
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that of the allegianee of the child who is the product of a citizen
and o foreigner, In such & case the older principle of Roman
law (an instance probably of a universal principle of Italian law)
was that, where eonulium existed between the parents, the
children followed the status of the father: whore conubium did
not exiat, nature dictated that they should follow the condition
of the mother.! But an arbitrary exception to this principle was
made at an unknown date in Roman latr by a lee Minicia which
engeted that, in case of unions without eonubium between a
Roman and a foreigner, the children should follow the status of
the less privileged parent; the child of a civis Homana by a
Feregrinus was, therefore, himself & peregrinus,

The exceptional modes by which citizens were created were
(i.) state-conferment of the civilas on peregrini or of full civifas on
cives mon oplimo jure, and (il.) the manumission of slaves,

(i.) State-conferment of the cvifes was only an exceptional
measure in so far as it required o special legislative act.? The
extraordinary liberality of Rome in this respect, never equalled
in the life of the ancient city-state—a liberality which spread the
name of Roman citizen first over Italy and then over the greater
part of the civilised globe—was not an outcome of any suddenly
adopted policy, but persisted from the hirth of the city * to the
world-embracing edict of Caracalls (212 An.). A fow figures are
stfficient to represent the extent of the inerease effected by this
means.  The male citizens who appeared on the census rolls were,
at the close of the first Punic war (240 B.0.), 260,000 in 124
they had risen to 304,726; in 805, after the incorporntion of
the greater part of Italy, to 963,000, Under Augustus (28 and 8
BC and 14 ap,) the figures were 4,063,000, 4,233,000, and
4,937,000 ; and the census of Clandius (47 AD.) gave a return
of 5,984,072 civium capifa®

! Ulplan Freg. v, § *conubio intervenlente lberi semper potrem soquuntur ;
non intervenionte conohio matreis condition] accedunt, excepto so qui ex peregrino
et elve Momnna peregrivus naseitur, quoniam lex Mensia [* Minlcla " has bean read

In the Veronese palimpesst of the parallel passage of Qalus L 75, ed. Erneger and
Stndemuml] ox alisrutro peregrino natum deterioris porentls conditionem ssqui

Jjubet.”
# Or, in the Principats, an adminlstrative act,  See the section oo the powers
of the Prinoeps, nB

4 Beloch Der Ralische Bund pp, 101, 102,

* Tuc. Ann. xi. 25; Baloch op. cit. p. 75, Avcording to Beloch (Le) n eom-
parison between the ante-Imperial and post-lmperinl cenins {n vitisted by the fact
that the aerorii were excluded from (he former, inguded in the latter, Soe
the section on the censor,
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This gift of citizenship was, in the Repalilic, conferred
exclugively by a decree of the people (jusm populi).  Buch
decroes might be sither of a standing or a particular character ;
they might confer the gift immedistely on the recipionts or
through intermediary delegates. Standing rules are mainly such
a5 governed the condition of the dependencies of Rome. We
shall find that the rights of Latin colonies provided facilitios for
the attainment of citizenship ; the eriminal laws sometimes gnve
a foreigner the gift of eirifas a8 & reward for suceessful pro-
seeniion ;1 and, after the fall of the Republic, the enlistment of
legionaries from the provinces was one of the most fertila
sources from which the citizen body was recruited.  Partioulur
conferments, if not made directly by the people, might be effected
through the Senate acting as its delegate,® or through commis-
sioners charged with the founding of ecolonies. These were
generally the specially-appointed rrrviri colonine deducendae ; and
in all such cases of delegation the power was eonferred by a lez?
In the last century of the Republic we find the custom growing
up of permitting by specinl enasctment such powers to genernls in
the field. Marius in the Cimbric war had the gift of citizenship
in his hands, and a lex Cornelia (ellia granted a similar power to
Pompeins during his Spanish campaigns® This was the stepping
stone to the right possessed by the sole commander-in-chief, the
Princeps, to confer the citizenship at his pleasure,

(i) Any perfectly valid form of manumission conferred
citizenship on slaves. Every form was undertaken at the
initintive of the master, but for it to be perfectly sound (many-
missio justa)* he must observe certain rules of law. The most
usual form wus the manumissio vindictr. Tt was one of the
many fictitions forms of the old capture of property (vindicatia),
the primitive Roman method of recovery. A man of straw, called
the adsertor in libertatem, appeared before an ¥ magistrate, who could
claim the eonduct of the legis actis,® declared the sluve to be free,
and touched his head with a staff (vindicfe).” The master yielded,

¥ Lex Anilin Repotundorum 1. 76,

* Cic. pro Bulbo 10, 25 *quod iis . . . lisest & populis Romonuw pernisarit,
ut ab sematu, ab imperatoribuns nostris, civitate dopentur,”
T e, Bewt. Eu.% i pro Ballo 21, 48,

4 Hoo the section dealing with the emmifio.
* Buet. Aug, 40 ; Seveo. de Vit Beal, 24,
"It wplisd the imperitim, At Roms thess mngistrates wonld by ennml,
prn;bar.,’-iic:n:r, or interrex ; fn the provioess the governors.
ma iy, 168,
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und this cession of his rights (in jure cessio) was followed hy the
declaration of the magistrate that the slave was free!

The second form was the enrolment on the register of citizens
by the censor, when the census was in progress, at the request of
the master (manwmissio cense), It was the false declaration of the
mastor that the man was free which gave validity to this form.®

The third and later form was manumizsion by testament
(maniemissio festimento), by which the master gither écommanded
the freedom of the slave in his will, or left it ms a trust to
his heir.?

The comparative inconvenience of these forms had led to other
simpler modes of manumission—hy announcement of the freedom
before friends (infer amices), or through o letter to the slave
hidding him live as a freeman ( per epigfolam), or even by inviting
him to ding as a freeman at his master’s table { per mensam).t
Manumission effected in this informal way, though protected by
the eivil eonrts, did not confer the political rights of citizenship,

The ecitizen who was made such by manumission was a
libertinus ; all others were, at the close of the Republie, free-born
{ingenui}. The distinetion conferred by fngenuilas was, a3 we ghall
see, an important one, since this condition was a requisite for the
nrmy, the magistracy, and the higher orders (ordines) of the state.
But the conception of * free birth,” though a simple one at the end
of the Republie, iz one that has had a history, and fgenuitas did
not at all times bear the same meaning. At the end of the
fourth century B.C. an ingenuus was one who was sprung, not
merely from free but from free-born ancestors, for the term
libertinus—always its antithesis—was used to cover, not merely
the manumitted slave, but his descendant in the first degree’

| = Prastor addicit Ubertatem.” See Clo, il Afe vil 2, &

% For the censor ma soch had no power to confer feoedoim (Mommson Staatar,
L p 874}, Cleern (de Onat, i 40, 183) mentions the joristic controversy whathar
the slave was free from the moment of the announcement or from the fusfrum,
which gave valldity to the censorian ordinarees. Seed pablicl wers manumitted
by the magistrates, but whether by the consul only or by any mogistrnte is on-
known (Momma, Saager. L p, 321), The greatest instance of state emancipation is
that of the Volones in 214 no (Liv. xxiv, 18}

# In the first case it i called directa fbertos (Dig. 40, 4, 35), in the seconid
libwrtas Aol eommizsn (Ddg. 40, 4, 11).

4 Theophilus (i 5, 4) calls them gemeel rpbroe devfeping.

% Buet. CTawel. 24 (Clandins said that App, Caeows, censor In 312 no, had
chosen the sons of liberting for the Ssunte) * ignarus, temporibos Appil et deinceps
alignamdin, *libertinos * dictos, non ipsas, qui mann mitterentur, sed ingennos ex
hi= procrestos"
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Before the close of the Republic the son of a freedman or of a
freed-woman was ingenuus, the only condition being “ birth in a
state of freedom.”! The status of the mother alone was taken
into consideration, that of the father being negleeted, and the
condition of marriage, which eould not be taken into neeount if
one of the parents was unfree, was neceazarily not required.

Legal marriage must in early times have been a condition of
ingenuitas in the plebeian, as it certainly was in the ancient
patrician community. But before the close of the Rapuablio this
condition too was disregarded, and illegitimate children (spaerii
Jilii) were placed on a level, as regards honours and offices, with
those born from wedlock.? It was one of the many triumphs of
the law of nature over the law of the state.

The rights ( jurn) of the citizgen in the developed Republic wers
those which we have enumerated as belonging to the free
Plebeian of the monarchy,® with most of the exclusively patrician
privileges added. They included the rights of marriage and of
commerce, with their consequences, the pafria potests and the
right of making testaments, and in addition, the power of ocenpy-
ing domain land and the rights of suffrage and of office. The
Patricians still possessed some minor privileges,! and the old
theory was still upheld which reserved the auspicia for the patres.
But, with Plebeians in possession of the fmperium, this doctrine
was maintuined by the fiction which gave the oeeupant of a
“popalar” and, as it still continned to he called, * patrician
magistracy the patrician auspicatio.

The duties of the citizen are certain services which he owes
to the state, which are paid either by his personal labour or by
his property.

The name for these duties (moenera, mumera, connected with
munire, to “fortify ") shows that they were connected with the
military defonee of the city. Originally most of such burdens

! Justin, Fuat, 1. 4 # qui statim ut natus et Hber #at™ § Cle, de Nat, Dieor i,
16, 45 “in jure elvill, qui est matre libern, Hber est,” This is the sense in
which Clocins (ap. Fest. . 241) aud Livy (x 8) declare patriciug to have been
nrl%imll}' equivalent to ingenwus.  Ses p, 5,

The Hemz) platre) i of Guing (L 04} and Plutareh {gu. Rom. 108} was »
conjecture of the jurists bassd on the abbreviatsd form of sp(urii) fi (M omma,
- B op T2 o 4} Spurdd il wae tha o] deslrnation, while fiher
tatwrales denotod the natoral melationaliip to the father (Meyer Der riminche
Concubinag),

! poda ¢ p 181
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were probably defrayed by the personal Inbour of the citizens.!
Even the financial burdens which afterwards pressed on property
(tmunere pafrimonii) werve largely defrayed by their enforced toil
(operae).? In the municipal legislation of the close of the Republic
we find the services of the citizens demanded for imposts such as
the repair of roads and walls (munitig), which are in modern
times covered by mtes® But the frifufum, at whatever time it
was first imposed, came to satisfy most of the necessities
formerly met by thiz enforced labour. Other public needs
were, in the Republic, met by contracts concluded by the
vensor, of which we shall speak in connexion with that office
A clear distinetion could now be drawn between the great
burden on property—the tribute—and the great burden on the
person—military serviee!

The tribute was, from the time of the Servian census,
imposed on the property which formed the basis of the dassss—
originally, therefore, on res maneipi ;* lator it was levied on all
property and was paid by all registered citizens who were s
juris, the aes hordearium and equestre for the support of the
knights being still paid by children and women who were also
swi furis.® The lowest property taxed was, as we have seen,
ong of 1500 asses.” The taxation was not, however, like
military service, graduated according to the classes, ut was
collected uniformly, usually at a rate of one as in the 1000 (% per
cent). The tribute was an extraordinary tax and was imposed,
like military service, only when the necessities of the state
demanded it, practically when there was no reserve fund in the
aerarium, The state regarded it as a loan rather than as its
doe, and sometimes considersd itzelf bound, when it finances
were more flourishing, to return the money to the contributors.®
The vast revenues sceruing to the state as a vesult of the thind

1 p 45, = p DB

! Lex Colomizs (emetivae {a foundation of Cussar’s in 44 B st Owna fn
Hpein) ¢ 98 * Quamcumgue manltonem decurionss hujusce eolonise deare.
verint . . . enm munitionem fieri Heeto, dom ns ampline {n aonos singolos . . .
operas quinas . , . Jdecernant.”

* The sthier chief personal burdens sre gmardisnship (defels) ond serving on
jorles ; but the consideration of both belougs mether to civil and eriminal than
to j:ll'hli: Tow,

- B0, € p i T BT
B Liv, xxxifi 42 (106 mo,) * Pecunin opos erst, quod ultimam pensionem
r;c:.uiu in bellum conlatas persolvi placuerat privatin™ O v 20 and Flin,
LV xxxiv. 6.
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Macedonian war in 167 n.c. cansed the cessation of the tribute,!
and no further direct tax was collected st Rome until at the end
of the third century A.D. it was reimposed by Diocletian and
Maximian. Tribmte was, indeed, inconsistent with Rome's imperial
position. It had been meant to defray the cost of the legions,
but, with the creation of the empire, each provinee defrayed the
expenzes of its own military ooccopation.

Service in the legions (milifia) was in theory a burden:
exemptions from it were ocensionally granted as though it were
a troublesome duty,® and the citizen who did not present
himself for the conseription was sold as a slave® across the
Tiber.* But the treatment of the levy and the fealing of the
vitizens raised this burden (munus) into a privilege (honor): it
was for this reason that free birth was always required as a
qualification for a legionary, and that the ranks were never
tainted by the admission of men of servile blood. The Servian
census was still the scale by which military service was
measured, both in the legio and in the select corps of citizen
cavalry (equifes). The legal duration of service throughout the
greater part of the Republic was sixteen, or at the most twenty
vearly eampaigns (sfipendin) for the foot soldier, and ten
cammpaigns for the knight. The performance of the munera of
tribute and military service required a third duty, which was
the condition of both. This was the presence of the citizon
who was sui juris at the census for the purpose of registration.
All who neglected this duty (the dncensi) could be sold as slayves
weross the Tiber®

The concepts of the individual as the subject of rights, of
their tenure and of their infringement, gave rise to a gradually
developed theory of the jwwa with which the ‘citizen was
invested, and the mode in which they might be lost, which
plays a large part in the speenlutions of the jurists. It attached
itself to the primitive idea of a capifiz= deminutio, the lessening
of status cansed hy the loss of family rights® Gradually juris-

1 Clie. e O 11, 92, 78 “ Panlus tantom in aersriom pecunine Invexit, ut unins
by praada finem attolerit tribntorum ™ ;. Plutarch, Paud, 38,

Lex Aeilin Repetwndigrum c. 79 ; amongst the rewards granted to n Latin
who prosecuted successfully under this law are * militise mmnerisque poplisi in
AL fuajusque oeivitate voeatio fmmunitosgme™

2 e pre Ciee, 34,
Y Ole Lo e Orat, 1, 40.
¥ Cle. pro Chee. M5 THonyw iv. 15, fpon
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prudence evolved the idea of a copu! or personality possessed
by every individisl independent of citizenship, an ides running
parallel with the conception of a law of the civilised world (fus
gentiwm) independent of the jus civilee From this point of
view loss of cfizenship could be spoken of as a capitiz deminubio,
There was besides an infringement of personality greater even
than the loss of citizenship of which the natural man might be
the victim. This was the loss of freedom. These two great
dlerogations of copud were spoken of as magne capitis deminadio ;1
but finally a more precise classifieation gave the following three
grades of loss of status :*—

(i.) Capitis deminutio morima was the loss of civifas and liberfas,
consequent on a man’s becoming a prisoner of the enemy. With
the loss of freedom, political and therefore private rights® ceased
ipso jure to exist. The obligations of international law might
also produce this condition ; the Roman general who concluded a
treaty with the enemy, which the people would not accept, was
handed over as a scape-goat for the broken faith of the com-
munity * (dadifus), and similar trestment was meted out to one
who had violated the sanctity of envoys® or to a Eennra.l who
had made war with a state in alliance with Rome.® This loss
of status was also produced by the civil law, in so far as it
enjoined slavery as » penal measure—e.g in the case of
the sncensi or of those who shirked military serviee ™—aor
permitted the sale of the debtor or of the child into a foreign
land.®

(ii.) Capitis deminutio media (or minor?) was the loss of civitas
alone, )

This might be voluntarily ineurred by the assumption of
the citizenship of another town, for the prineiple of the older
Roman law was that & man might not be a member of
two independent communities” The exile from Rome which

1 Riselo Beitriige sur rimischen Rachtsgeschichie p. 206,

® Gains [ 150-162 ; Ulp. xi. 10-13. "Bk

¢ For the form of deditin see Liv, iz. 10 ; App. e Reb, Miap, 831, The refir-
sngen are to the two grest historic instances at the Candine Forks (#21) and
Numantis (137). )

§ Liv, xxxviii, 43 (188 mo) “eo mmo L Minucins Myriilns et L. Manlius,
quod legutos Carthoginienses pulsasse dicebuniur, juasn M. Clandii prastoris urbani
per fetinles traditi sunt legatis, et Carthaginem avectl.”

5 ih, v. 86 : Suet. Cher. 24. T e 188

) " Galus L 150,

" (e, pro Balbe 11, 23 ; pro Ouee. 34, 100,
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followed condemnation for a eriminal offence was of this type
uf rejection of citizenship, for the exile was always nssumed to
be a voluntary act.  Enforced abstention from the Roman sieifas,
which necessitated a continuance in exile, was produced by the
decree of outlawry (aguae ef ignis inferdictio)' often passed by
the people against an individual who was in volantary banish-
ment for a crime,

(i.) Capitis deminutio minima—originally a loss of family rights
—was improperly construed by the later jurists as a change of
family status® Its applications have been alrendy considersd.®

There were means of recovering the status lost in either
of these three modes. The loss of fumdlia in its original sense 4
might be recovered by emancipation; the loss of civitas, if
enforced by the state, by a special act repealing this disability
(the restitutio in integrum of the criminal law). Lilerfas could be
rogained by the exercise of a right known as the jus pestliminii,
The return, unintentional or premeditated, of the eaptive within
the limits of his own country destroyed the state of bondage,
and restored the ingenwifas and the rights of the former
prisoner.  Although described as a legal fiction® it was a
direct consequence of the simple principle that a Roman ecould
not be enslaved on Roman soil,

The Roman family had been subjected to many modifications
since we last considered it® The pafrin pofestas, indeed, existed
in all its old rigour, and the power of life and death over the
children still found cecasional expression ; but the unity of the
family had been largely dissolved by the laxity of the marriage
tie. A modifieation of the wsus marriage had come into vogue,
which recognised the consent of the parties, without the pre-
seriptive tenure by which the potestas was asserted, as the only
bond—one, therefore, dissoluble at any moment by rejection on
the part of the husband or by mutual econsent. The wife
remained o member of her father’s familia, and if she was s
Juris, retained her own property ; for the tutelage of women

i
. B

¥ Ulp, Reg. xi. 18 " par quam, et civitute of bartate salva, status domiacat
hominls mutatnr,” Of Gains i 162

in B2 4 Lo by adrogatio, see p, 32,

A Justin, Just | 12, § *postiminiom fingit eom qul enptun est semper
In civitate fulsse™; Gaius & 120 **hi qui ab hostitma capti sunt, sl reversi
fuu:-in:_ oinnia pristina jurs recipiont.”

B 18
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was ot of accordance with the spirit of the age, and, though
not abolished, was evaded by cunningly contrived legal fictions.!
Never, perhaps, have women been freer from social trammels
and legal bonds than they were in the last century and a half
of the Republie, and one of the features of their independence
was an indirect, but very poweriul, influence on politics.

But the greatest change in Koman society was due to the
growth of a slave population, which, in the city and that part
of Italy which formed the HRoman domain, reduced the free
citizens to a minority.

The rules of the jus genfinm—which in this instance, as in
many others, is pure international law—permitted the captive
to be enslaved until such time as he set foot again in his native
land, if this country of his were an independent state.® This
principle, applied to the victorious wars of Rome, had flooded
Ttaly with specimens of various nationalities which were applied
to various uses, These prisoners of war were, as 4 rule, immedi-
ately transferred from the ownership of the state to that of
private individuals. They were sold by the quaestors,® often in
the camp,* and the slave-dealer traoked the footsteps of o success-
ful general® War alone might have provided all that were
nesded for the most luxurious community, if we may judge from
the result of the second conquest of Macedon, which swept 150,000
Epirot eaptives into [taly,® and from the consequences of the cam-
paigns of Caesar and Luenlius. But it was supplemented by a
brisk slave trade, which after the fall of Corinth and Carthage
{146 mo.) centred ab Dielos, and which at the close of the
Republic had reached such dimensions that, during the reign of
the Cilician pirates, 10,000 slaves are said to have been imported
and sold thers in the course of a single day.” It was chiefly
from the latter source that the versatile natives of the East were
brought, Phrygisns, Mysians, Lydians, Lyeinns, Paphlagonians,
the Hellenised members of the “pations born to slavery,” who,

1 Cie. pro Mur, 12 27 wpulieres ommes proper  infirmitatem womsilii
majores fn tutorum potestats esse voluerunt 3 hi invenerunt genera buborom, quae
potestate mutiorum continerentuz.”

2 By the jus postiiminii; see I 140.

1 Plant. Capd. Prol. 84

1 Liv, x. 48, 4. & Cpesar B.G. 1. 18,

 Polyh, xxx. 15 (Panins) wéere 3 xal Béxa pupiddar drfpdrwr ifariparodi-
auadal,

T Btrabo xiv. p. 008,
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while professing to interpret, often guided and controlled, the
wills of their slower Roman masters.

Their use was twofold ; they were either lsbourers in the
workshop and the field, or domestic members of the vills or the
palace, and their presence in either capacity was fraught with
important political consequences for Rome. Their oultivation of
the mechanical arts and crafts made the Roman noble's honsshold
self-sufficient' and the eompetition of the free artisan almost a
hopeless task. In the country they were gradually replacing
both the free labourer and the yeoman farmer, The advantage
of eheap labour, which could not be snatched from the master’s
hands by the needs of distant wars, was at an carly period
recognised by the nobles in the cultivation of their vast estates?
After the acquisition of the province of Sieily, which supplied
cheap food to Rome, slave labour on the large estates bocame an
economic necessity ; for it was the only condition on which corn
could now be productively grown. The lot of the plantation
glave, unknown to his master and exposed to the mercies of the
overseer, was o shameful parody of the earlier domestic servitude,
Yet the state did nothing. The slave possessed no rights, as
in the time when he, perhaps, required none. In the eqss
of domestic slavery, the moral influenee of an intellectually
superior race was often an adequate substitute for the absence of
rights, and a further slatium was found in the door of emancipa-
tion which was ever open to the favourite. The Roman was
not ungrateful, and he recognised that it was the slave who
made him an individual power in the world. The unequalled
administrative capacity of men like (. Gracchus, Crassus, Caesar,
and Pompeius, which has found ne parallel in the modern world,
was largely due to their absolute command of men of perhaps
less originative power, but often of greater capacity for combina-
tion and detail than they.

Usefulness to the master was in fact the end to which the
changes in the law relating to servitude were dirsoted. The
slave might benefit his lord by a contract entered into with a
third party, but could not make his condition worse.® The dominus
could sue on the contract, although the slave baving no lagal

! Murquardt Prioatioben pp, 135 B}

% Appian B.00 L B,

¥ Gains in Dig. 50, 17, 188 * malior condicio nostra per servos feri potest,
fiari non potest.”
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personality eould conclude only a natural obligation (nafvralis
obiligatic), but he was not linble for the losses. To protect third
parties, however, and to give the necessary legal credit to this
useful agency, the pragtor gradually -established o series of
quasi-liabilities for the master, which were really in his interest ;
for without them slave-agency would have become impossible,
Thus, if the master had conntenanced the slave's contract, he was
linble (actio guod juseu) ; if the slave had embarked his peculium in
trade with the master’s knowledge, this property, though in strict
law not his own, could be claimed by the ereditors, after the
slave's debts to the master had been deducted (achio fribudoria).
Finally, any liakility incurred by the peculivm could be recovered
by creditors, the master’s right of deducting his own claims
aguinst it being preserved (acfic de peculio), and any material
advantage derived by the master from the contract of a slave was
taken into consideration and the property of the dominus made
liable to that extent (mctio de in rem verso).) The slave, in fact,
as having no personality of his own, is the best of agents, and the
theory of agency, which the law of Rome has bequeathed to us, is
one of the most parfect and permanent results of hor system of
slavery,

Apart from these relations to his master the elave was
still ignored by law. He could not give evidence in court except
under torture. In case wrongs were done him, it was not he but
his master that demsnded reparation;® while his Jord himsel
was the judge of the delicts which he had committed against
himself or the household.! That for crimes against others the
slave wns tried by the ordinary process of criminal law was
conecession to society rather than to the wrongdoer, and the
sense of insecurity of the free population amidst their far more
numerous dependants was expressed in the atrocious law that the
murder of a Roman in his own house should be avenged by the
death of the whole familin that were sleeping beneath the roof at
the moment of the commission of the erime.®

! Gabas iv. §9-74 ; Justin, @b v, 7.

2 Cle. Part. Orad. 84, 118 ; pro Clend. 63, eto,  As, however, the master's
comsent hid to be obtained, the evidence and torture of slaves in the poblic conrts
were rare. T domestie jurisdiction the inguisition on slaves was held before a
family consiliam,

3 Gains iii. 210, 217, 929, 293,

4 Cato ., 6; Dionys. vii. 89,

3 Cley ool Fam, iv, 12§ Tae. Ann, xiv, 42
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The state itself owned slaves who were known as servi publici,
Some were in the service of temples or of colleges of priests.
Others were at the disposal of magistrates, such as the censors or
aediles,! for the minor duties of attendance and police. Their
agency in contracts was donbtless as useful to the state as that
of private slaves was to individuals. Such an agent (acfor
publicus) was kept by the treasury for the acquisition of property,?
which, as his peculium, fell under the dominium of the state,

We have seen that manumission in due form made a citizen
of aslave. 'The filertini, therefore, are not a third class in the
state, and only demand & separate treatment in so far as their
grant of freedom was conditioned by the performance of certain
duties to their former masters, and in so far as the luck of free
birth (ingenwifas) entailed certain politieal disabilities.

The relation of the liderfus?® to his former master, who now
became his patromis, was to some extent modelled on that of the
ancient client to his lord. The freedman owed his manumitter
reverence and obedience (obsequinm) ;# he could not prosecuts, or
appear as a witness against him, in the criminal eourts® and he
required the permission of the prastor to bring even a eivil
action agninst his former master or that master's near relatives®
The patron's right of succession to the freedman’s estate if he died
intestate and without heirs,” if it was not a family right, was
justified by the faet that the capital with which the freedman
started life must have been generally the gift of the master,
whether it took the form of a pecwlium or not. This circum-
stance must have been also felt to justify manumission on the
condition of continuing to perform certain services to the dominus,
But the privilege of imposing such conditions was abused, and
had to be limited by the edict of a prastor Rutiliug® which
practically confined them to the performance of certain personal

1 Liv, xliii. 10 ; Gell. ziil. 13. For sered publicd in the muniripal towns
st Lo Clolomime Genetivne o, 52,

T Actor publicus, in Boms (Tac. dnn. i 830) ; in the mitnicipal towns (Plin.
Hp. wii, 18, 2).

# Libertiuus deseribes the freedman’s political position, fifertus hi relation to
his master,

4 p in Dig. 1, 18, 9, 8. ® Mnoer in Dy, 48, 2, B ; Paul. Seqd, v, 15, &

* Ulp. in g, 2, 4, 4, 1 * Prastor alt * parentem, patronum, potronnm, 1beros
purentes patroni patronss o jun sine permiz=n meo ne quis voogt,' "

: Eudiiuu i, 40-24, P

ol D 88, 2,1, 1. Mommemn {(Seater, Ui p 438) thinks

author of the change was the famous P. Butilius Rafus, consal 10§ no, -
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services (operas). The fact that the freedman was still regarded
as an appendage of the familia was most clearly shown by the
eriminal jurisdiction—even extending to eapital punishment—
exercised over him by the head of the family even at the close of
the Republic.!

The political position of the lilerfini was probably better at
the beginning than at the end of the Republic. Under the
Servian régime they were, with all other citizens, members of
the tribes ; whether they were at first members of the centuries
depends on the question whether free birth was always a
requisite for military service, and this is a point on which
evidence entirely fails ns;? but when the comitin cenfuriafe had
ceased to be a military and beeome a purely pelitical institution,
thers is no reason to sssume their exclnsion. They would have
hesn members of the comitia tribuls and comeilinm plebis from the
earliest institution of these two bodies. The freedmen (rarely
landowners and usually mechanics) belonged in the main to
the four old city tribes. This accident had become a legal
preseription by the year 312 B.c. In that year the revolutionary
census of App. Claudins, which we shall describe elsewhere,®
spread them over all the tribes* and probably, according to
their census, over all the centuries. In 304 n.c. the old arrange-
ment, which limited the freedman’s vote, was reverted to.® The
censors of 169 went further and restricted them all to a single
tribe.? The conflict required the intervention of law, and it
was probably the lex Aemilia (of M. Aemilius Seaurus, consul
in 115 B..) which re-established the old principle of restriction
to the urban tribes” But the question of the freedman’s vote

| Huet. Clies, 48 ; Val. Max. 6, 1, 4. Willems (Droi¢ Public L p. 125 n. 8)
remirks that there is nothing to whow that this power was exervised over justi
liberti. 'The freedmen so punished muy have been informally manumitted. For
the rolagation of & freedman by his patromus see Tue. Ann. xiil 24,

% Of. Plut. Poplic. 7. Flutarch, in this story of the imaginary freslmnn
Vindicing, represents his class as having no voting rights at the beginning of the
ftepublio, Appins Clandius (312 w ), he says, first govo them éfoveiar Yo :
bist he does not state the sssemblies in which this right was exereised.

? Zee the seotion on tho censor (p. 223).

4 Liv, ix. 46.
B jh.: Val Max, il 2, 0. Nothing @ sabd sbont their division into classes ;

necarding to the arrangement of the reformed somifin cendurintn (see the section
on the eomitia), this restriction to four tribes would have given them the com.
mand of only forty centuries, I Liv. xlv. 15.
T Aduct. de Vir, JI, 72 (M, Aemilius Scanris) “eoopsul legem de sumptibing et
libertinorum suffagits tolit " ; Willems Drof Public fem. p, 123,
L
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became a battle-ery in the last century of the Republic. In
88 B.0. the democratic tribune Sulpicius passed a law which
gave the libertinus the tribe of his patron.t It was repealed hy
the optimates; Lut the second triumph of the demoecrats in
B4 B.C. again restored the law,? until Sulla’s ascendency finally
established the limitation to the four city tribes.

The freedmen were exensed the burden, because not thought
worthy of the honour, of regular military service in the legions®
The same prejudice did not apply to the fleet, and for this
service liberfini were freely employed.® The lack of free birth
was also a ground of exclusion from the magistracy, and therefore
from the Senate, to which this was the stepping-stone,s

§2. The Theory of the Constitution

The Roman constitution had lost none of its complexity by
growth. The aceretions of ages had changed a curious but
comparatively simple type of polity into a jumble of constity-
tional law and custom, through which even the keen eye of the
Roman jurist could not pierce, and which even his capacity for
fictitions interpretation and the invention of compromises could
not reduce to a system.  The lack of logie, which is the usual
accompaniment of a eonservatism not thorough-going enough to
be consistent, produced a machine the results of which ap
for & time to be eminently satisfactory. [t conquered the world,
and sueceeded for a time in governing it with some show of
decency and a fair measure of success. Had the equilibrium
been maintained in practice as in theory, mixed constitutions
would have had the most assured claim to the respect and
acceptance of the world. But as the knots which the jurist
could not untie were cut by the sword, and the eonstitntion
reverted to a type far simpler even than that of its origin, we
must assume a weakness in the mixed system, which might
not have rendered it inadequate as the government of a a
state or even of Italy, but certainly rendered it incapable of

! Do Cass, xxxvi, 25, ¥ Liv, Ep, 84,

* Exceptions due to the stress of times are mentioned for the years 204 [ Liv,
* 21) and 217 (Liv. xxii, 11). Even in the social war they formed coborts
separata from the legions,

4 Plrst mentionel in 217 me. (Liv, el 11

¥ Bee the section on the magistrazy (p 184},
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imperial rmle. The test was a severe one, and the ponstitution
which could not answer the strain need not be wholly con-
demned. For empire is a mere excrescence on the life of a
state, u test neithor of its poodness mor of its vitality. A
pure treatment of the Roman constitution will neglect, as
far as possible, this abnormal growth, and, although much of
its structure was the result of war,! will be able to show that
its essantial peculiarities were not the effect of conquest.

The Homan state was still a limited soversignty of the
people ; so limited, indeed, that the people, ie. the patricin-
plebeian populus Romanus, was dependent, not merely for the
expression of its will, but even for its exislence, on the life of
its supreme magistrates. In the practice of the Republic down
to its closing days, the cessation of the consulate, by the non-
election or the death of its occupants, cansed the suspension of
the life of the state. The people could not meet excopt under
the shadow of the higher imperium or auspicie—those of lesser
patrician magistrates were of no avail ; for the practor, though
technically a colleague of the consuls?® eould not hold the
consular elections * —and the city was in a state of suspended
animation until the auspicia in all their purity should be restored,
were it but to o single man. The auspices, meanwhile, have
returned to the “ fathers,” ¢ and it is they only who can restore
them. The first fandamental element, therefore, in the theory
of the Roman constitution, however absurd it may seem, is that
ultimate sovereignty rests with the patrician members of the
Senate® How this theory was put into practiee, and what
modifications the practice had undergone sines the time of the
monarchy, may be seen by examining the procedure consequent
on & Republican inferregnimm.

The conditions requisite for an inferregnum were the non-
existence of consuls, or magistrates with consular power, or a
dictator.  The retiement of all the other so-called patrician
magistrates, Le. magistrafus populi, wans another necessary pre-
liminary, for the auspices could not return to the pafres so long
as they were held, whether as majora or minora auspicia,® by a

! g the institution of the censor, praetor, ourale sediles, and (although they
are not a purt of the developed vonstitution), the consular tribunas,

o p 121

¥Cin. ad AW, Ix. 8 & “in libris (Le the angnrl books) habemis non
modo consules o prastore, sed oo prostores qoidem oreard jos same,™

tn 47, EpodAT. ¥ See the section on the magistmey (p. 185),
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patiician magistrate.!  Hence, when a sudden occasion arose for
the appointment of an interrex, it was the duty of the Senate to
give notice to the patridan magistrates and to request them to
retire from office.® The plebeian magistrates still remained i
the exercise of their functions

It was, in the lnter Republic, the Senate which took all further
necessary action. In the early Republic there was no possibility
of its being summoned, and the patrician senators met at
their own discretion to appoint the interrex. But after the
tribune, who was still in office, had gained the right of transacting
business with the Senate, it was he who put the gquestion, and
the Benate who suggested that the pafrisii should meet for the
purpose. From this time onwards the electors felt no obligation
to meet except on the supgestion of the Senate®

The eollegiate principle of the regal inferregnum and the use
of the lot * had both disappeared ; the agreement of the patrician
senators took the form of the election (ereadio)® of n single interrex
(proders inferregem). This magistrate nominated his successor, as
the consul nominated the dictator,® each succeeding interrex
holding office for five daye. There was no limit to the mumber
that might be created, the interreges varying from the minimum
of two to the lmown maximum of fourtesn :7 but there must
be at least two, the first being incapable of holding the consular
election, probably because he was regarded as having received
the auspicia irregularly.  The qualifications for the interrex wars,
that he shonld be a Patrician ® and & senator, and the ingtances
seem to show that he was invariably chosen from the past

V Qe de Loy, Gl 3 9 ' ast quando consules magisterve populi {Le. dictator)
na esonnt, auapitia patrum Funto, ollique ox 8o produntoe l;l:d-I camitiatu crenre
constiles rite possint™ ; ad Braf, L5 4 "dem unus et patricing maglstratos,
auspicia nd patres redire non possunt.”

In 43 no., on the deaths of Hirtios and Pansa, this communiestion sonld
not be made in tims., Hence the extesordinery messurs of appoiuting two
mﬁrtb consulmris pofestos to hold the election for the consulship (Do Caza,

¥ The senatua consultum containing this suggwstion mizht be vetced by one
of the tribones.  Ascon, i Ailem, p 32 " dum . . . Pompeius ., . . ot T. Munatins
tr. pl referrl od senstom de patriciis convocandis qul interregem prodersnt non
esaent possl " 1 p AT

5 Liv, v. 31, B "inberrex creatur M. Forius Camillos™

¥ The technieal sxpression predere inferregem refers in Repoblican times, not
only to the appointment of the first interrex by election, but to the oominathon
of engh of the other taferrages by his predecessor (Liv. vL 41 ; v, 31 ).

T Liv. wh 1 viil 28,

P Qic. gpro Do, 14, 38, quoted p, 181,
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holdérs of curule office’ The first interrex was no doubt
guided by the wishes of the Senate, or of the pafres, in the chojee
of his nomines, and the whole list may have been prepared before
his appointment. With the creation of the highest regular
patrician office, Le. with the election of a single consul, the
tnlerregnum necessarily came to an end and the interrex retired.

The reappointment of a chief magistrate called the people
into life again ; and, as a rule, it perpetuated itself by perpetust-
ing the magistracy. There was, indeed, one large section of
the people which had a continuity of existence as a corporation
—this was the concilium of the Pleba with its presidents, the
tribunes. From the year 287 this concilium was an independent
legislative sovereign, and nothing more clearly marks the
theoretical dualism of popular sovereignty at Rome than the
faet that one parlisment eould continue to exist while the other,
the comifia in its various shapes, was dormant. The division of
executive, judicial, even of deliberative power, is not uncommon
in governments of the mixed type; the division of unlimited
legislative authority is rarer and nowhere so elearly marked as
in Rome ; for an act of parliament did not require the co-opera-
tion of the two assemblies—the separate fiaf of each had the
foree of law.? It iz true that in practice this fundamental
dualism was not acutely felt, for the individual elements of
the Populus and the Plebs were to all intents and purposes the
game.  We may emphasizse the practical similarity and the
theoretical difference best by glancing at the two assemblics of
the tribes. Except in elsctive matters they differed hardly at all in
the sphere of their competence—each was a legislative and jndicial
assembly. But they were under the presidency of magistrates of
different kinds, and this caused a slight difference in their
constitution. When the tribunes of the Plebs summoned the
people by tribes, the members of the few patrician families did
not attend ; when the consul or praetor summoned the people
by tribes, the Patriciana could be present® A fundamental
distinetion in theory here produces little effect in practice.

While this doal sovereignty—harmless exeept for its in-
aidental effect of the preservation of the tribunate—wus o result
of the course taken by the evalution of plebeinn privileges, a
far more serious consequence wis produced by what we noticed

1 Willams fe St i. pp. 14, 10 %126
¥ Bae Appendic on the comifio fribute.
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as the second leading idea in the Roman econstitution’s period of
growth,! the wenkening of the magistracy, This weakening—
partly the result of a struggle for freedom, partly of accidental
circumstances such as the distrnetions of war—from the first
assumed a form which prevented Rome from ever expunding into
& democracy. The early Greek states adopted the system of
weakening the sole magisteacy, first by dividing its functions
amongst severnl holders, and then, when this was not sufficient,
by deliberately taking powers from them and giving them to
carefully organised popular bodies. In Rome the principle of
division was not wholly unknown; thus the censorship and
practorship take over some of the functions of the consulate,
but the principle of wholesale transference was entirely absent ;
even the usurpation of capital jurisdiction by the people was
modified by the condition that they could meet only on the
summons of a magistrate. The principle of weakening adopted
at Home was that of the increase of the number of magistrutes,
without any essential alteration of the character of the magistruoy.
The increase was effected partly by a consistent application of
the principle of collesgueship, partly by the setting up of new
powers in confliet with the old. The result was chaos. In the
developed constitution there were twenty annual magistrates—
ten tribunes, two consuls, eight praetors—each armed with the
power of passing valid acts of parlinment, and of vetoing the
resolutions of his colleagues and inferiors. It is true that there
was a legal subordination amongst them ; the eonsul was inferior
to the tribune, the practor to the consul; and the rigorous
application of law would have reduced the Roman constitution to
an oligarchy of ten, As a matter of fact, the tribunate was too
eirly enlisted on the side of the nobility to think of pressing its
powers ; dissension reigned within the college, and the histary
of the collective magistracy was one of perpetual eonflict and
therefore of weakness. In this weakness the people shared, for
they were wholly dependent on the magistracy. In shaking
the authority of their representatives they had shaken their oW ;
and certain radical defects in the popular organisation, which we
ghall disciss when we consider the assemblies more i detail,
added to their incapacity to rule.  Since the guidance of Iigs-
trates and of people was equally impossible, and central gover-
ment must reside somewhers, its fitting place was not unnaturally
! o B0,
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sought in the single experienced, permanent, and deliberative
body in the state, the Senate,! The assumption of the reins of
government hy & power, which as an independent anthority was
not contemplated in the original constitution, necessarily gave
rise to a body of eonstitutional custom by the side of the older
constitutional law. The applieations of this new code can only
be estimated by & more detailed treatment of the three factors
of government—the magistracy, the people, and the Senate.

1 The power of this boly was mueh increased Ly the long wars waged in West

anil Enst bot its ascendency was uwssured before these wars begun. Ses the
seotion on the Senate.



CHAPTER 1V
THE MAGISTRACY

§ L. General Characteristics of the Magistracy

THE collective powers of the magistrate had, as we saw,
been summed up in the word imperium ; they had, perhaps, also
been expressed hy the vagner term polestas.  When, in conrse of
time, magistracies were created which did not Ppossess the imperium,
potestas was necessarily the only word which expressed the generis
power of the magistracy ; imperium became a epecial species of
this power. Thus one could speak of the consulare imperium or
of the consularis potestns, but only of the fribunicia pofestas!

It is diffienlt to treat collectively of the special manifestations
of this authority ; for the magistracies were graduated by differ-
ences of power. To avoid confusion and repetition it will be
best, in this general sketch, to give a complets list of magisterial
powers, and to point out in each cass where they are accorded
to, or withheld from, the partienlar oecupants of offica, i
terial powers may be divided into (i.) administrative, (iL) those
exercised in connexion with the people, (iii.) those exercised in
connexion with the Senate ; and (iv.) certain general powers which
tinderlie all these spheres of activity—the right of interpreting
the will of the gods through auspices, and the right of enforcing
decress,

(i) Adminisrative powers— The sphere of administrative
activity had from the first daye of the Republic been divided
into the two departments of command st home (domi) and

! ¥For an instunce of fts cumulative use see Cic. dn Verr, aot. i, 18, 87 “erit
tine consnl Hortensivs enm snmmo imperio et potestate” : for one of its dia-
dnnckive uses see iy, 4, 8, 24, 2 “ consrlem pragtorem ceteroeque qui imperinm
potestalomve quat: babent, "
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ahroad (milifiae), the dividing line between the two being some-
times the pomerfum, sometimes the limit marked by the first
milestone outside the eity.!

The home administration ean be adequately considered
only when we deal with the separate magistracies. But the
common form in which it asserted itself may be considered
here. This was the right of issning commands in the form of
edicts (jus edicendi), applicable to the special branches of ad-
ministration under the control of the magistrates, from the
quaestor to the consul.® The edicts of all the magistrates eor-
responded to one another in their general form ; they contained
commands, prohibitions, and adviee They were all at an early
period issued in writing, and the difference between them was
simply that while some, such as those of the consuls and quaestors,
wore occasional and, when the necessity for them had passed,
withdrawn, others, such ss those of the censors, praetors, curule
aediles and provineial governors, were continuous (perpefua), as
being ealled forth by ever- present necessities, and were there-
fore transmitted by magistrates to their successors (fralaficia).
Prominent in their continuity were those of the censors and
pragtors ; while the one ereated a code of Roman morality, the
other developed a system of legal procedure,

The administrative duties abroad belonged exclusively to the
magistrates with imperium, i.e.in the ordinary courseof things to the
consuls and praetors, in exceptional eircumstances to the dictator.®
The treatment of provincial administration may be deferred until
we deal with the provinees and the pro-magistracy which imperial
government created. Here we may appropriately notice the
exceptional powers which military command gave to the magis-
trate over the persons and services of the burgesses, and the
honours which it conferred on its possessor,

The first right conferred by military command (imperiem in
the narrower sense *) was that of the formation of an army by

1

. rlﬁ?u:;:nm | Staatsr, L p. 208) denles the right of the quaestor to jasme adicts |

but ths sheence of distinet mention of quasstorian edicts i no gronnd for denying
him what gppears to have been a common muogisterial right.

3 For the pro-mayistrates see the sections on the consuls and the pro-
vinees,

4 In the course of the Republic imperium came to denobe por crcelisuce
pommanid abroad, as was natmral, since here alons the power was vnshackled
Hence the plirase ewm imperis esse deseriptive of a magisirate who can assert this
lstent power (Cic. ad Fam, vill § 8 “qul prartores fuerunt neque in provinsis
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enforeed conscription (difectus). It was exercised, however, only
by the magistrate in supreme command, that is, by the consuls
or the dictator, not by the praetor. It was a purely magisterial
right, and in the levy of the regular eonsular urmy of four
legions the consuls were probably independent of any guidance,
Custom eventually dictated that, when exceptional forces were
needed, the permission for the raising of these should come from
the Senate.! Within this permission the consuls acted at their
own discretion. They summoned all the funiores to meot them,
formerly on the Capitol, Inter in the Campus Martins ; and under
their inspection the military tribunes selected whom they would
and hound the conseripts to obedience by a military oath (sacra-
menfum).* Although this oath was in formoneof personal allegiance
to special commanders, was tendersd to both eolleagues ? and had
to be renewed with every change of command,* its primary import
wiis to give the soldier the right of using Weapons sgainst enemies,
and to change what would have been acts of mere brigandage
(fatrocininm) into those of legitimate service (legitima militia).?
A secondary association with the cath may in early times have
been that he who broke it was sacer, and that the vengeance of
the gods could be satisfied by summary exeeution inflicted by
the general on the offender.® The power of inflieting capital
punishment for military offences did not, however, nead this
religions sanction ; it was n consequence of the coreifio of the
imperator, when outside the sphere of the Frovoeatin T and un-
checked by the veto of a colleagne® A further right pre-
liminary to the conduct of war was the nomination of the officers
of the army—the military tribunes, centurions, dectrions, and
commanders of every branch. Appointment to all these

from the highest to the lowest, was originally in the hands of
the consuls; but the tendency of the Republic was to remove
selection to the higher military commands from the discretion of

o imperio fuerunt ) and the opposition between magpletrofus nnd fnperfum,
Lex Tub, Bant. L 16 * quiibus quisgns soram ngdlstratum) hoperinmye fuierit ™ ;
Lz Acilin Rep, 1. 8 % dam magfistratum) aut mperiim habebume,™

¥ Liw, il 43 xxviil, 45.

® Polyb. vi. 18, 21. The tenor of the cath was (e 21} % wipr resflapyires gai
Todeny T8 TporTaTrierar fmd Ty dpybrrur sard dbraur,

* The soldier is sald *jurare in verba sopsulim ™ (Liv, @i, 52).

4 Liv. 1ii. 20,

8 b, vill. 84 “ latrocinii modo caeca et fortaita pro sollemul of sacrstn miiitis
[ * Diouys, xi, 43,

Tpbio ¥ Bee the sectlon on the infervessio;
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the mugistrate. In 362 B.. the ereation of six of the military
tribunes of the standing army of four legions was transferred to
the people in the comifin friluta ;1 by the year 207 all of the
twenty-four had been thus elected,® and the standing military
tribunate had become one of the regular minor magistracies of
the state.? The tribunes for other legions that might be raised
were still nominated by the consuls* and sometimes the people
gave up ita right of election in their favour.® In raising supplies
most magistrates were dependent on the Senate ; but the consul's
original eontrol of the serarium survived in the right he possessed
of ordering the quaestor to pay him any money he required for
military expenses.”

When the preparations for war were completed and the
consuls took the field, their discretionary suthority in the
conduct of the campaign, in finance and in jurisdiction, was
almost absolute. The first power was hampered only by the
condition that they could not wage war against a state which
atood in any degree of allinnce with Rome without the consent
of the people; the second received some slight limitation from
the appointment of military quaestors in 421;7 the third was
theoretically unlimited throughout the whole history of the
Republic, but reccived some slight modification from the
growing sense of the sanctity of the life of a Roman citizen,
which made the generals during the last century of the Republic
more chary of pronouncing eapital sentences upon their officers
and soldiers® It is important to remember that this absolute
jurisdiction militias was not in the least confined to the army;
every Roman citizen within the sphere of the generals ad-
ministration, and every provineial, when these spheres had
developed into standing provinces, were equally subjected to
martial law.? The provincial in fact was often in better case

L Liv, vil & b, xavil 36, 2 Lex Acilia . 2

% Thay were ealled Rufuli (Liv. vil. 5 ; Festus p. 260],

® Liv. alii. 31 (171 mo, commencement of wor with Perseus) * consmles ax
sonabus consulte ad populum tulerunt, ne tribunl pilitum eo mouo suffragiis
ererentur, sl cousulum prectorueeque in ils faclendls jmiiciom arbitrinmgue
easst.” Of xhiii. 14, | Polyb +i 13 Tp 1T

B Bes Greenidge, “The proveestio militlas wnd provineial jorisdletion”™ i
Hasrioal Revioe x, p 225,

® Phe fact that the deloguies and semetimes the crimes were distinet in the
two casen does not make the military jurisdiction of the dnperator differ from his
ordiuary griminal jurisdiotion, as Mommzan seema to think [Seefer, L po 123),
For the proofs of unity in the conception of jurisliction mifitine see the wrtiols
cited in the lnst note. h
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than the Roman sojourning in the provinces. He could some-
times appeal to the liberties granted to his town by charter -
but the Roman found that his palladia—the provocafio and the
intercessio—had vanished in this sphere.!

A victory over the foe gave the general the right to claim
two further privileges—the one a titular designation, the other
n popular manifestation of suecess—which were strictly regulated
by covstitutional law. Every holder of the imperium  was
nocessarily an imperalor ; but from a very early period of the
Republic it was considered improper for the possessor of the very
limited imperium within the walls to use this title. It was
reserved for the general in command of an army ; fmperador is
both the official and the familiar title by which he was addressed
by his soldiers. But, even under these circumstances, it was
not employed by the gemeral himself as a part of his official
designation. For this a victory was requisite; the soldiers
after the battle proelaimed him conqueror by shouting the
familiar name; from this time he was eupposed to have it
impressed on him in a peculiar manner and could bear it in
his list of titles? Custom decresd that the honour should he
assamed only in consequence of & great and decisive victory ;#
but the ambition and rivalry of provineial governors finally
caused the most trifling successes to be commemorated in this
WAY.

The salutation was the unsual preliminary to a trinmph—the
solemn procession of the general through the city to the Capitol
at the head of his vietorious army. As the title imperator could
be confarred only on a commander-in-chief, and was inconsistent
with delegated authority, the trinmph was necessarily confined
to the magistrates with the eapacity for suprems eommand-—the

! At the close of the Repulille, however, custom dictated that the governor
should send copital cases in whish Romans wirs involved to Rome. Bee tha
section on the provinces.

= Tho, Ann. fii. 74 “Tiberdus . . , Hlsaso tribuit, ut imperator s legionibus
salutaretar, priseo ergo dices hionore, qul bena gestn republica gndio et fmpetu
victoris exercitus conclamnbantur,” The exriiest instunos recardad is that of the
elder Briplo Africanns (Liv, xxvil. 19). At the close of the Repablic the titls
might be conferred by the Senate, (5o PRl xiv, 4, 11 (1o emphnsise the fact
that Autening was a publie enemy Servilins Had proposad upplicationes) ¥ Sed
bo primnm faciam, nt fmperntores appellem son, quornm virtute . . . perlonlis
« - « liberati mumus,” For who, he aske, s not been callsd imgerador within tha
last twenty years “ant minlmls rebuy gestls, ant plerumgue nullis™ | (of, Cs,

ad Apl w, 20, 8),
! Dio Ciss, xxxvii. 40,
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dietator, consul and praetor,! and to the one of these who at the
moment of victory was in highest authority, Thus the dictator
usually excluded the consul,® the consul the practor; snd when
two eonsuls were in command, the right resided with the one
who had the imperium and the eugpicic on the day of the vietory.®
The same rule held when the honounr was granted to pro-
magistrates ; here too independent command was the necessary
condition of a trinmph.

Other qualifications were fized by custom, The return of
the victorious army was originally necessary—a rule which
rendered the most deserving general, who had handed over his
forees to a successor, incapable of trinmphing,* and whieh, with
the growth of standing armies, had to be abandoned for the rule
that the provinee must be reduced to a state of peace (provincia
pacata)’  The war must be a justum bellum, not the mere
erushing a revolt of citizens or slaves :8 and finally, the custom
was fixed that it must be a war, the magnitude of which was
attested by the fall of 5000 foes.

The right to trimmph was one entirely at the discretion of
the general; and as long as he chose the Alban Mount as the
scene of his military pageant, no power could hinder him® It
was only when he wished to enter the city of Rome for the
more imposing procession to the Capitol that he found difficulties
in his way. The trinmph implied the display of the full military
imperium within the city ;° and, though instances are not lacking
of magistrates who on their own responsibility successtully
agserted this right,® the custom became fixed that permission

1 For the consular trifune see b, 114

* An important exoeption is vecorded o Liv, vil 11 (360 ne) Hem the
constil trinmphs after ths shdication of the dictator, and the honoor is cleariy a

poneesslon of the latter,

¥ Liv. xxviil. B (207 o).

4 In this exss the lesser honour of sn “ovation” was sometimes granted
(v, xxvi. 81 ; xxvidl. 8). b Liv, xxxix. 20 (185 ne.).

& Qall, v, 0; Val Max. ii. B, 7. In this case, too, the ovation was sometimes
granted, e.g. 1o the slave wars of 93 and 71 mo (Cie. de Oval il 47, 106 ; Gell,
v. ). For this reason Caesar's trinmph in 48 was over Gaol, Egypt, Poutos and
Africa ; that of Augnetuosin 20 over Dalmatia and Egypt 1o neither cnse was

{t held over th eitisens whom they had crushed.
T val Max, it 8% § Thv. xxxifi, 23 ; xdii. 21,

? Mommsen thinks the use of it as well (Seate. L p. 132), g that it was in
consequunee of the absence of the provecalis that the civer Romani Camgurni
wera exeanted fn 271 (Val Max. i 7, 15}

W g g L. Postumius Megellus In 204 mo, (Liv. 2 57), App. Clandins in 143
no, (Buek T6h, ).
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for this display should be accorded by the state. Originally it
way have been granted by the people! but the permission for
the exercise of the full imperium for the single day soon required
the consent of the Senate, all the more necessary as its control
of finance enabled it to grant or refusa the morsy which
paid the expenses of the triumph® The case was otherwise
with the pro-magistrate. The proconsul had only the imperium
milifize, and none within the walls, and it was impossible, there-
fore, for the Senate to recognise the display of a power which
did not exist. 1In this ease a special dispensatign from the laws
was necessary, which conld originally be granted only by the
people, The Senate took the initiative by asking the tribunes
to introduce & plebiscitum sanetioning the arrangement.” The
continuity of the imperium from magistracy to pro-magistracy
was originally & condition of the triumph. Thus it was refused
to the elder Secipio Africanus who had been elected proconsml
without having exercised any previous imperium,4 By the close
of the Republic both these scruples had been set aside. The
triumph was decreed to proconsuls by the Senate, and without
regard to their having held any previous imperium.®

(il.) Powers exercised in connerion with the people.—The dealings
which the magistrate had with the assembled people were
of two kinds; he might summon them for the purpose of
imparting information : in this ease the meeting was called
contio ;* or he might eonvene them for the purpose of passing
decrees binding on the community: such an assembly assumed
one of the various forms of the comifie. The first power
(contionem habere) was often preliminary to the exervise of the
second (cum populo agers); for a contiv or a series of eondiones
generally preceded the formal meetings of the assemblies at

! “Benatus consnlts Jussnque populi * (Liw, iv. 20),

? Polyh. vi. 15 reie, . . fpdpFers . . . ob Slvarra: Xepliew Gy mpfwn, rord 57
vl wapdwar aldl mereheds, dhe uh T furdtpior meyrardfyras ol 0@ i ely
ralra Jaxrdege,

! Liv. xxvi. 21, O Liv, xlv. 45, whore the Benate's request to the tribups is
muile fhrough o practor. One eannot say in this case that the imperium is
confirred for the day, sinee the Plebs had no power to confer the dmperium,

4 b, xxvifi. 88 ; of, xxxi 90,

* ¢.g. the two trinmphs of Pompains in 80 and 71 ne  Ree Cie. pro Lege
Man. 21, 62 “quid tam incredibile, guam ut iteram #diies Homanus ex senatig
consulto trinmpharat 1

® A shortensd form of amvendio, Of, & 0. de Baechanalibug lnwfm;
L 23 * halee uti In conventionid exdeicitis,”



w GENERAL CHARACTERISTIOS OF THE MAGISTRACY 159

which Jaws ‘or plelissife were passed,! and was in fact an in-
dispensable preliminary, since, in the case of legislation, it wns
the chief opportunity for recommendations or eriticisms of a
hill, and, in the case of popular jurisdiction, was the only means
by which the people could form an estimate of the evidence.
The magisterial contio was, in fact, the great vehicle for constitu-
tional agitation and, as such, the most democratic institution in
Rome,

But the use of the confio was not confined to the prelimi-
naries of legislation. It was the form in which the people were
summoned to witness any public act,® and to listen to the
magistrate’s commands when these were expressed in the form
of verbal edicts.® The essentinl feature of such an assemhly
was that the people were invited to meet s magistrate and to
listen to his views; the masses were mere auditors: and the
fact that this was no chance guthering was further emphasised
by the solemnity of the proceedings—the formal summons, the
opening prayer,' and the elevation of the magistrate on the
tribunal. We cannot say with certainty how far this right of
holding & confio extended. It was certainly possessed by the
eonsuls, prastors, censors, and tribunes, and probably by all the
magistrates down to the guaestor.® The conflict of magisterial
authority was felt here as in other departments, and the higher
magistrate could summon to himself the contio convoked by an
inferior.®

The Roman constitution reeognised no right of public meet-
ing; & gathering of the citizens by a citizen might be treated
a8 a breach of the peace, or might be summarily visited by the
eoercitiv of a magistrate. But the increase of the magistrates,
and the corresponding divergence of their views, supplied a
partial substitute for this popular self-repression. It was open

! Gell xiii. 16 *cum popalo sgers est rogare quid populum, quod suffragiis
srils snt jubest ant vetet, contlonem mutem habere est verba facere sl populum
aine nlls rogations,”

% 1t was, ep., the mode In which the people wers summonsd to witness
public exscutions ontside the Pomerium (Cie. pro Aab. 4, 11 ; Tec. Ann. il. 23},

® 8 0 de Bucch. quoted p. 158,

4 Liv, xxxix, 15 “eontione advocuta cum sollomne curmen precationis, quod
proafari F:iu.aqu]m populam adloguantur magistratns solent, peregisset, consul
I“l H.:;ﬂ., ap. Gell. xifl. 18 includes the megisratus minores. Mommsen,
guided by the (in this case probably fulse) analegy of the jus cun popeulo agends,
nugldﬂ:u.:cl{.:,du the nediles and quasstors |Steader. 1. p. 200).

LY
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to any magistrate to introduce a citizen to the eonfin, and give
him o right to speak ( producere in contionem, dare confionem) ;1 it
was equally open to a colleague or superior to veto this per-
mission ;¥ but custom must have made such a use of the infer-
eessio very infrequent. The right of granting a contio gave a limited
power of debate on legislative matters to distingnished private
individuals ; but this was not its only nse. It was the sole means
by which political leaders, who might happen to be in a private
station—anz Pompeius after his return from the East, or Cicero after
his recall from exile—ocould express their views ;% it was also a
convenient mode in which a magistrate might justify a line of
eonduct. We find a foreign king and a public informer thus
produced to influence the popular mind. The jus contionis dandae
meant an' inerease in magisterial power, and wns no true con-
cession to democracy ; the demagogue in opposition, who was
not & magistrate or usaful to a magistrate, had no opportunity
of making his voice heard in Rome,

The right of eliciting binding resolutions from the people
when assembled in their comifia (jus cum populo agendi) always
remained an inhersnt attribute of the smperium; as such it
belonged, under ordinary ecireumstances, to the consul and
praetor ; under exceptional conditions, to the diotator, interresx,
and consular tribunes. It was also possessed by one at least of
the occasional delegates of the highest magistrates, the master of
the horse.! By these magistrates the comifia might be assembled
in any form—by curies, by centuries, or by tribes. None of
the lower magistrates possessed in their own right the power to
summon and preside over the assembly; but the extension of
the provoeatio and the consequent growth of popular jurisdiction
rendered it necessary that the lower magistrates with judicial
powers should meet the people. Thus the curule aediles defended

} Cic, g Aft, iv. 1, 6 “habui contionem, otines magistratus praster wmm
el doos tribunes pl. dederunt™ 3 4. 14, 1 *Pisonis consulis imprilan
imus tribunus pl. Fufies in contionem producit Pompeinm " ; i B 02
“Cuesar ia qui ‘olim, prastor cum esset, §. Ontulum ex inferiors loco jumsernt
dicers, Veitiom in rostra produxit.”
? Bull. Jug, 34 “ubi Memming (n tribune) dicendi finem faeit of Jugurtha
an est, (. Baebius tribmnus plebis . . . regem tueore jubet.”

* Cio. de Leg. $ii 4, 10 “cum populs patribusque agendl jos esto oonsali
priotor) magistro popnll eguitumgoe elque quem patres prodont  consalum

ergo.”  For the question whether the proefect of the city had this

Fight see p. 81 ; an ment for his possession of It in the Hepublic {s his eight
of cousnlting tl':-u ﬂv_nl.T i i
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their sentences before the comitia fributa ;' the delegates of
the consular eriminal jurisdiction, the quaestores parricidii, and
duumviri perduellionis brought their judgments before the comifia
of the centuries? No plebeisn magistrate had the jus agendi
cum popuio ; hence when the tribune, in the exercise of his
jurisdiction, wished to obey the command of the Twelve Tables,
which confined the hearing of capital cases to the comitia of the
centuries, he had to ask a patrician magistrate—in this case
the prastor—to call & meeting for him by a given day (diem a
praeiore pefere)® When the practor bad named a day (diem
dirif) the tribune then appeared in the assembly as the aceuser.t

The right of eliciting formal resolutions from the Plebs ( jus
cum plebe agendi) belonged exclusively to the plebeian magistrates.
The tribunes alone had the presidency of the coneilium, but here
again the growth of popular jurisdiction rendered it necessary
that the plebeian aediles should defend their sentences before
the Plehs @

(iii.) Potwers exercised in connexion with the Senats.—The Tight
of bringing matters before the Senate (jus cum pafribus agends,
consulendi senatus, referendi ad ssmafum) is one that runs parallel
to the right of transacting business with the Populus, and,
as such, it is attributed by Cicero® to the same magistrates
—to the consuls and praetors, the dictator, magister equitum,
and interrex. It of necessity attached to the consular tribunes
of early times, and wns one of the attributes of the praefectus
wrbi,?

This right necessarily did not attach originally to the
tribunes of the Plebs, for they were first the outcome of a

! For the eurnle nediles see Cie, dn Verr. 1. 12, 86 ¢ Val, Max. viil 1, 7.

® Tiw. HL 24 ; Dionys. vili. 77.

2 Liv. xllii. 16 (169 m.c., P. Rutilins tr. pl.) “C. Clandio diem dixit . . . ot
utrique consori perdusllionem se judionre promoueiavit, diemquas comitiis o O,
Bulpicio prastore urbano petiit , . . aleolote Clandio, tribunus plobis negavit se
Gracchom mornrl”  Antizs ap. Gell. vi. 0 “ Licinins tribunus plebi perduellionem
o diem dixit et eomitils diem a M. Marclo prietore peposcit.”

4 Whether the tribane presided over this mssemliy is uncertaln. When the
tribune in Livy (La.) breaks up such an assembly the act may simply refur to
his retirement as o prosscutor (see 1ast note).

8 Tiv. x. 28 ; xxv. 23 wxxill 42 ; Gall, x, G,

8 Do Leg. iii. 4, 10, cited p. 100,

T Gell, xiv, 7 *(Varro ponit) per quos mors majorum senntus haberi solaret
eofqe mominat ‘ dictatorem, oconsules, prastores, tribuncs plebi, interregem,
prasfectum urbi’ . . . *deinds extraordinarie jure tribunos quoque militares qui
pro consulibus fuissent . . . jus consolendi senstom habulsse,'

M
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revolution, and then for centuriea the presidents of a corporation
independent of the people. But, after the lex Horfensia had
made the convilium plebis one of the legislative organs of the
ecommunity, it would have been dangerous to senatorial govern-
ment to deny the president of this assembly the right of eonsulting
the Senate.! The admission of the tribunes into the circle of
the magistrates with the jus consulendi was one of the conditions
of the Senate’s permanent control over initiative in legislation.

(iv.) General powers : the auspicia and the coercitio.—We have now
to consider certain magisterial powers which cannot be regurded
as forming a separate department, since they are coextensive
with the whole sphere of official authority. The first that
we shall treat, the taking of the auspices, was as much
a duty as a right. The observance of the auspicia publica
is not merely sn act that the magistrate may perform, but
one that he must perform if his powers are to be duly
exercised. The imperium and the auspicia are indissolubly
connected ;* they are the divine and human side of the same
power, and every important act of human activity should be
prefaced by an appeal for divine assistance. We have already
explained that the only auspices which are properly connected
with the magistracy were those known as impetrativa, and that
the looking for these—the gift of spectio—was always & peculiar
attribute of the patrician magistracy,” and was, therefore, not
possesied by the tribunes and aediles of the Plebs. With
respect to the other eategory of anspices—the oblativa—not only
are all magistrates on a level with one another, but they are all
below the level of the meanest citizen. The citizen, if he is a
devout man, may suspend the business he has in hand, if an
evil sign appears. The mugistrate is bound to do so, if the
sign is by common consent evil, or has been pronounced such
by the cvllege of pontifis or by the Sibylline books. Roman
theology recognised five catogories of auspices; four of these
belong to the class impefration, one to the class eblafinet The
latter, ns being the simpler and the one common to all the
magistrites, may be considered first.

1 This vight of the trilunes arjginated Iater than 304 n.o. 3 Bes p. 127,

® Liv. xxii, 307 2l 52, Cf Wilniatine 1 27 L, Mummi L. F, Cos, dnet{u)
nu;}:idnaianpuﬂujm gju= Achala capt{s) Corinto deleto Romam redisit trinmphone™
20,

4 Fastus p 201 “quinque genera signorum observant augures publici, ex
eoelo, ex avibis, ex tripudis, ex quodripedibug, ex diria"



w GENERAL CHARACTERISTIOS OF THE MAGISTRACY 163

(1) Dirae.—These were a heterogeneous ecollection of signs
of ill omen. Anything that broke the silence (silenfium) ! when
the auspices were being taken was of this character, such as the
fall of anything in a temple (cadueum auspicium)? or a sudden
noise, such as the squeak of a mouse® Such too was any sudden
event that seemed to warn back from a course once taken—the
flight of ravens towards the walker or round his head, and the
stumbling of his foot on the threshold;* the struggle of birds
in the air ending in the defeat of those that had flown from the
direction of the general's camp ;® the seizing of the boundary
stones of & newly laid-out city by wolves,® and countless others.
A peculiarly dreadful omen was a fit of epilepsy, called, from
its power of suspending the assemblies, morbus comifialis. Such
signs, to be effective hindrances, must have an obvious connexion
in time and place with the act they impede, and must, besides,
be noticed by the agent. Hence a flash of lightning was the
most effective of auspicia oblafive. Less potent signs could be
ignored by veiling the senses, The angur, who is asked by the
officinting magistrate if there is silence, does not look round
him, but straightway answers “yes”:7 in sacrifice flutes are
blown to drown all other sounds® and the general bent on
fighting takes the precaution of travelling in a closed litter®
If another person forced the omen on the magistrate’s notice, he
was bound to attend to it. This announcement (nunfiatio or
elmuntiatio) we shall speak of elsewhere ; it belongs to the history
of the conflict between the authorities of the different magistrates.

The four other classes of omens belong to the category of
auspicin impefrative.  These wore—

(2) Bigns from the flight of birds (signa er avibus), the oldest
form of augural discipline, as the very words augures and awspi-
cium prove, and one that in the early Republic was used in all

U Silentiwm is defined negutively ; see Cie. de Div. il 34, 71 *id enim
silentinm dicimus in suspiciis, quod omnl vitio esret.”  Of. Festus p. 351,

# e.g. the fall of the cap from the head of the sscrifieing priest (Val Max. §
1, 8} CF Festus p. @4,

¥ Val. Max. i 1,5 “ occentusgue soricls anditus Fablo Maximo dictatoram . . .
deponend] enmsam pracbuit.”

“ib. 4, 2 (the omens thet T. Grncchus eneonntered when seeking the
tribunate).

Eib 4 T. " Plat 00 Groech. 11,

T Cle. de Do, I 34, T2 “ 1 antem, qui in sosplelom adhibetir, e fta
imperavit is, qui anspieatur * Dicito, i silentinm esse videbitur® ; nec sospicit
nec cireumspicit : statim respondet, *silentiom esse viderl.'

* Plin, 7N ool 2, 11 ¥ Cie, de Die. H. 35, 77.
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solemn acts of state, such as the summonz of the comifin or the
appointment of a dictator!

(3) Closely akin to this was the angury from the motions
and sounds of four-footed beasts (signa ex quadrupedibus); but by
the close of the Republic these forms of divination, which re-
quired study and research, had given place to the two remaining
elassgs, which were more easily interpreted, or more readily
manipulated for political purposes. These were the cveleglia
augpicia und the auspicis ex fripudiis.®

(4) Chief of the heavenly signs (celestia auspicia), and the
surest expression of Jupiter's will, were thunder and lightning,
Thunder seems sometimes to have been regarded ns a wholly
ovil omen ;* buot the courze taken by the lightning determined
ita gignifieance—if on the watcher's left, it was lucky ; if on the
right, unlucky.4 ,

(5) The auspicia ex fripudiis were signs given by the feeding
of tame birds (ares infernundii Jovis)—generally domestic fowls.
If, while they ate, something fell from their mouths ({ripudiem
stlistimum), still more if the falling object made a ringing noise
(sonivium), the sign was taken as an assent of the gods to the
business in hand. This mode of augury was convenient for two
reasons. It was always available; the birds eould be taken
about in eages under the custody of their keepers and interpreters
of their acts, the pullarii. Hence it was the mode of augury
specially favoured in the camp, and the sacred chickens were the
invariable attendants of a Roman army. Again, the favourable
sign might be so easily gained. The irate Roman admiral, who
threw hiz chickens that would not eat into the sea, lacked the
patience to wring the wished-for omen from them by protracted
hunger, or by feeding them with porridge which they could not
swallow with sufficient rapidity.®

! Tiv. L 86 ; Olo. de Lep. i, 8, D,

® O, de Div, 11, 83, 71 * haoe corte quibus :ltiuu.'l.t'1 eive tripndio sive de eoelo,
simunlacra sunt auspiclorum, asspicia oulle mods,™

® Liv, xxiil 31 {215 Bo., Marcellus) “onl iurunti consalntom eum tonmiaset,
voeati angares vitio creatnm vider] pronunsiaverunt.”

4 Cin, oe Div. . 35, 74 “ Folmen sintstram auspioiom optimum hobemns ad
omnes res, practerguem ad comitia ™

L Ib.. . 16, 37 “oam nostri quidem magistrstns ausploils nteotur coactis,
Neoesss eat enim, offa ohjeots, enders frostum ex pulli ore, cum passitur, (25) Guod
antem seriptum habetls, tripodiom flerd, s ex ea quid in solidum ceciderit
hoe quoque, quod dixl, conctum, tripadium sollstimam dicide™ O i 84, 72;
85, 7. For their use in camp see Cle, de Die, L 85, 77 ; Val l]u,L-i 3.



v GENERAL CHARACTERISTICS OF THE MAGISTRACY 185

The nuspices were at first an accompaniment of the imperium ;
later, when they became an attributs of the whole patrician
magistracy, their importance varied with the pofestas of the
magistrgte.  Officials with émperium were said to possess mazima
auspicia, and the pro-magistrates were naturally included in
this list, for the auspices were as necessary in war as in peaco ;
those of the censors, on account of the importance of this office,
were reckoned marima, although the occasions on which they
were taken were so unique that they were not lrought into the
sama category as those of the consuls and praetors; those of the
lower magistrates, aediles and quaestors, were called minora?
This was little more than a formal difference, had reference
merely to the importance of the respactive spheres of operation,
for which observations were made, and did not determine the
kinds of auspices that might be taken by ench magistrate.

The occasions of the magistrate’s auspication embraced every
publie et of any importance. In three cases above all was it
regirded ns essentinl ; these were the nomination of a magistrate,
the holding of the comifia, and the departure of a general for
war. The chief rule of observance was that the auspices must
be taken on the ssme day and in the same place in which the
nct was to be performed. The fact that the Roman civil day
(dies civilis) began at midnight * was convenient for proeuring the
requisite silenfium ; and sometimes, to prevent any flaw (vifium),
the act itself was performed before daybreak. Thus the consul,
when he nominates a dictator, “rises in the stillness of the
night"® to do so. The ceremonial for all public anspication*
was a5 follows, A sacred enclosure (femplum) was marked out on
the required spot—within or without the pomerium, according to
the purpose in view—within which the magistrate pitched his
tent (fadernaculum capere),® which had one side open for observa-
tion. After midnight he rose, and, seated on the floor, performed
the rite. Its validity depended on his personal observation

In the last passage the incident connected with P. Clinding Polcher (240 me.) s
deseribed,

! Messaln ap. Gall. xiil. 15 * Patriciorum suspicia In duns sunt divisa potestates,
Maxima snnt consnlum, prastorum censorum. . . . Hellguorum magistratoum
minors sunt anspicie® * Gell. il 2,

8 " Origns de nocte silentio ™ (Liv, viil. 23)

4 That in the camp, by means of the sacred chickens, had natomlly to be
exempted from these formalities,

B (e, o Nad, Deor. fi, 4, 11 ; these tents woere ealled minera templi | Festus
- 157).
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alone ; but he might invite skilled assistanta to his aid.! The
consequence of inability to get a favourable omen was necessarily
the non-performance of the contemplated sct; the only eourse
open waa to wait for another day, and to seek the auspices over
again (repeters auspicin).* If the act had been performed in spite
of ill omens, or if subsequent reflection showed a flaw in the cere-
monial, the act was said to be subject to a vitium which rendered
it invalid ; the law passed did not hold good, and the magistrate
thus faultily elected (vitio creafus) had to resign his functions®
In the ease of the elaction of the consuls being thus vitinted the
consequences might be serions; for if the flaw was discovered
after their entrance on office, a renewal of the auspices (rencoadio
uspiciorim) * conld only be effected through an infervegnum. It
was in this connexion that the power of the sugurs came into
play, for they were the interpreters of the heaven-sent signs.
It was no wonder that membership of the augural college was
the highest ambition of the Homan statesman, when ita deeree
conld upset a lnw, stave off o capital charge, or force a consul to
abdieate. It is true that the augurs could give their advice only
on the request of a magistrate or of the Senate ; but, as & measure
or election not favoured by the government would readily be
challenged in this way, the decision as to the future of the state
often rested wholly with the collage of augurs. Their power of
interpretation extended to the far more frequent awspicia oblafiva,
and in reporting these oven the initintive mizht, as we shall see,
be taken by an aogur,

Since the auwspicia publics were personal signs vouchsafed to
individuals, a collision between the anspices of colleagnes engaged
in the same business was not impossible. What the result of
such o collision was in the case of magistrates engaged
domi is unknown® In the field the effective suspices were in

1 "The manlpulation of nnspices nt the end of the Republic bad cunsed the
akilled asalstant to be neglocted (Cic de Dow il 84, 71 “apod majores nostros
mihibebatur peritns, nune quilibet ™),

T Liv, ix. 30, #ie,

# Hea the seoction deallng with the powers of the people. The eifium effected
the elections even of tribunes of the Plebs—lut purely as a resnlt of axepricis
obafivn.  Bee Liv, = 47 (208 mo) *‘execto jam anno novi tritoui plebis
mngistratum infurnnt : hisque ipeis, quin vitio ereati erant, quinque post diss alil
suhfecti,”

% ib, v, 01, ste

* Mommem thinks that the anspices of the eonsnls might huve alterunted,
like thelr fasces, from month to month |[Sactsr. L p 85).
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the hands of the consol whose turn for command had come!
or, in case of joint command, in those of the higher magistrate ;
thus the auspices of the consul extinguished those of the praetor.*
In the later Republic the difficalty scarcely existed, us joint
command of two magistrates with imperium beeame very infre-
quent, and the proconsul or propraetor took the auspices alone.

The auspices were the mode in which the god’s will was
revealed to the magistrate, The other universal power—the
coereifio—was the mode in which the magistrate’s will was forced
on man. It was the method in which he compelled obedience to
his commands, or secured the performance of state obligations
which it wns his duty to eoforce. It was, therefore, in touch
with eriminal jurisdiction, but differed from it in two ways
Firstly, coercitio was not directed to the enforcement of the per-
manent obligations of man to his fellow man, which is the object
of the eriminal law, but rather to the repression of exceptional
acts directed aguinst the state as a whole; and secondly, the
means of eoervifio actually available could be employed by the
magistrate on his own responsibility, while the power of juris-
diction he shared with the people. This second difference,
however, was unknown to constitutional theory. The magistrate
might avail himself of any means of coercion against a harmful
or disobedient citizen—he might employ fines, bonds, and
scourging ;* but the fine, beyond a certain limit, and the
scourging gave rise to the prowecatio ; in this case magisterial
coercion led on to jurisdiction,

The uh]acta of mogisterial _coereitio were by no means
always private citizens. It could be directed ngmmit senators
and judices, and could be exercised by any superior over any
inferior magistrate, to compel*his respect or to force him to &
performance of his duties.

The severest mode of coercion—the infliction of the death
penalty—wns, as we saw, originally inherent in the imperium,
but was rendered impossible by two Valerian laws of 509 and

! Thus before Cannne Varm takes the flald fn spite of the ill-omens whizh (e
pbservation of his colleague Faolos bad revealsd (Liv, xxil. 42}

3 ¥Wal Max. ii. 8, 3.

? (Oig, de Leg. Ui 3, 6 “magistratus nee oboedientem ot noxfum eivem multa,
vinealis, verberibus cotreeto, vl par majorve potestas populusve prohibessit, md
quos provoontio estn.” A fex Poreig prohildted the sconngiog of & Roman citizen

by & grovis poema (Liv. . 9) 3 bt that techuieally it merely sahmitted the threat
of such eoercitio to appeal 5 shown by the fact that the law is clsssed amongst

those regulating the prosecatio (Cie, e Rep, i 31, 64).
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449 ol A third lex Faleria of 300 n.c. prohibited the execn-
tion or scourging of one who had appealed ; but the weakness
of former enactments was repeated in this law ; it declared the
magistrate’s contravention of it to be dmprobe faclum?® An
effective sanction seems first to have been supplied by one of
the three Porvian laws ;* certainly at the end of the Republic
n violation of the provocatio entailed a capital penalty on the
magistrate,

With respect to the capital jurisdietion of the tribunes, we
have seen how their tacit recognition of the appeal gave rise to
this jurisdietion* But in theory the eoercion of the tribune,
when used in defence of the sanctity of his own person, was not
subject to appeal® Here the old religious penalties remained
in force, and a period as late as the year 131 B.C, witnessed the
spectacle of a tribune dragging a censor, who had degraded him,
to the Tarpeian rock with intent to hurl him down—a fate from
which he was saved only by the veto of the tribune’s colleagues,®

Seourging, which is found in the early Republic as a punish-
ment employed in the military levy,” was practieally abolished as
a mode of coercifio by the third ler Paleria of 300 n.c.® and the
leges Porcige, which submitted the threat of such punishment to
appeal, the latter laws imposing a heavy penalty on the magistrate
who inflicted it.

Imprisonment (abductio in carcerem, in vincula), although not
recognised as a penalty in Roman law, plays a double part in the
coercifio. Tt was one of the modes by which the magistrates
defended their dignity and secured obedience, not merely from
private citizens, but from lower magistrates and senators : and it
was adopted as a precautionary measure to secure the appearance
on trial of one whom they mcensed. The nse of this severs
measure agninst mugistrates by any power but the tribunate iz

! pp. 79, 100,

® Liv, x. 9 “cum enm qui provocasset virghs enedi securique neeari vetu
Bl quis ndversud ea focimset, nibil ultra quam fmprobe factm adjecit.” The
meaning of this sanction hos been much disputed : it may mean * incapahle of
muking & will," en the snalogy of “improbus (Le. qui probare nop  potest)
Intestabilisque este”  Mommsen (Strafiecht p. 852) takes the expression to
mean that the act of the magistrate would be regarded as “ imjostified,” i as

an ordinary criminal offence, B Oie de Rep, ii. 81, 54.
‘p B85 ¥ Thio Cass. lili. 17.
E Plin. BN, ¥il. 44 ; Liv. En, 50, T Liv. i 65 ; vil. 4.

® The wingia cgedi in the thind lee Valerde (note 9) probably refers to sconrging
a8 well a8 to death by the rod,
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rare ;! but it plays a great part in the tribunician annals, and
the temporary imprisonment of a consul became a familiar
feature of party strife during the closing years of the Republic.®
It was a summary method of silencing the opposition of a too
zealous optimate, and the veto of the tribune’s colleague was the
only means of releasing the head of the state® Preventive
imprisonment for the purpose of seeuring the appearance of an
accused at trial was mare at Rome. The custom of giving
sureties or bail (vades, wdimonium) was early recognised ;¢ bat
it rested entirely with the magistrate whether he should aceept
such & seeurity.® :

The imposition of a fine (mulfa) was the most common mode
of enforeing obedience, and was possessed by all the magistrates
with the possible exception of the quasestor.® As early as
454 m.o. the power of fining (fus mulfas dictionis), which had
hitherto belonged to the consuls alone, was conferred “on all
magistrates "—including, therefore, the tribunes and plebeian
nediles—by a lar Alernia Tarpeia passed in the assembly of the
centuriea The lexr Menenia Serlio (452 B.o.) fixed the highest
fine that could be imposed by a magistrate on his own anthority
{multa suprema) at two sheep or thirty oxen®—the former the
limit for the poor man, the latter for the rich. After coined
money, or at least metal by weight, had come into vogue during
the decemviral period, a lex Julisa Papiria (de multarum aesfima-
tiong) of 430 B.c. fixed 3000 libral asses as the extreme amount

1 Capite ap, Gell. v, 10 * Cassar consnl vistorem vocavit sumagne (Catonem),
cum finem non fceret (of speaking in the Sannte) prendi logquentam et in carcersm
dduiei jussit.™ Of Suet, Chee 17,

2 The earliest recorded cass {a in Liv, Ep. xbviil. (Momms. Sfaater. L p. 164}
A typieal imstonce belonging to the year 60 B.o. is deseribed in Cie. ad A4 i1
1, 8; Mo Cass. xxxvil, 5D,

3 1t was thus that the imprisonment of M. Bibalus, consnl in 69 (Cie. in Faf,
8, 21), and of M. Crassos, consnl in 55 (IHo Chss. xxwix. 39), was prevented.

4 The annals introduce bail as early as the trial of Eaeso Quinctine in 461 a0,
(Liv. fil. 13).

¥ Tiv, xxv. & (212 no.)

¢ Mommsen (Staoter, L p. 143 oo 1) talees the view that the qusestor had no
power of eoercitio throogh multe and pigmus. For mn opposite opinion ses
Karlows Reehtspeseh, L. p. 171 and Hosehke Mulia p, 56

7 Dionye x. 50 éxl +ijr heyglrubos doxhnoiar wipor dnlpwrar (the consnls Sp,
Tarpelos and A, Aternius) Tea Taiy doyair ¢6f wdens rods drorpolrrar § wapa-
vopoirrar els The davrie dfovainy Pyuoiv s Téur pip ofy dwrweoe e dAAd Tois
pwdros wheoer.  OL Cie, de Fep, it 35, 60,

® Dionys, Le; Oell xi. 1. Diowyatos (prohably by an ercor of the eopyist)
represents the fine as being twe oxen or thirty shesp
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that & magistrate might impose.! The infliction of a fine larger
than this multe suprema subjected the official who pronounced it
to an appeal to the people The provecafio against mullae went
before the comilia or the concilium of the tribes according as the
fines were imposed by patrician or plebeian magistrates, and we
shall see how this appeal brought the aediles into contact with
these two assemblies.® Certain laws continued to fix an absolute
limit even to fines submitted to the judgment of the people.
They were generally limited to less than half of the property of
the accused.!

But the tribunes’ power of imposing money penalties extended
far beyond the limits of that of the other magistrates. The
power of confiscating all the goods of an individual by eonsecrating
them to a god (comsecrafio lonorum), n relie, like the exeoution
from the Tarpeian rock, of the old religious jurisdiction and as
little subject to the appeal, had been occasionally put in foree by
them in extreme cases, and like other vanished relics of antiguity
was revived during the party struggles of the close of the Re-

blic.

Fnﬁ.nethar mode of coercion, specially used against magistrates
and the official class, was the seizing of articles of their property
as pledges (pignoris capio)® It was possessed by all the magis-
trates who had the roercitio, and was employed rather as a

! Cie. de Rep. ii. 85, 60 *'levis aostimatio pecudum in multa Toge €, Julli, P.
Paplril consulum constituta est™ ; Liv. iv. 80 * legem de moltarnm pestimntions
pergratam pogulo . . . ipsi (the consuls Julius and Papirins) procosopaverunt
ferre™; Gell. xk 1 “in oves singulas meriy deni, In boves nerls sentani Fdgt
Suprema wnlia et ojus numeri, . . . ultrn quem multam dicere in diss singulos Jun
non est,”  Gellins, however, attributes the pecuninry estimnte to the fae A fermin,

® The view has been somstimes held that the mulis suprema was one beyond
which the magistrate eonld not under any circumstances g, In this cass thers is
no known limit st which the appeal became possible, That thers was one, how-
ever, is shown by the proveantio ab omnd judicis allowed by the Twelve Taliles (Cie.
de i, 31, 64. Bes p, 108).  n. 248,

§ Lex Tub. Bom, 1, 12 ' Bei .;uism.ﬂ-mm:mnjumimgm volet [quei
volet, dww minoris] partus famillae tazsat, liseto,™

# eg. in case of continned reslslance to the veto,  See Liv. xliii, 16 (1689 m.c,,
P. Rutilius) “TL Gracchi primam boun eonsscrsvit, quod in multa pigamrihmulu
ajus, qui tribomnm adpellasset, intercessioni non parendo, se in ordinam oed '
or for & supposed stigma fnflicted by a censor on o tribone (Plin, I N, wii, 44).
Cleern, pro fomo 47, 128, mentions the congecration of the goods of 1. Metellus
by C. Atinlus (131 Bo., Plin. Le ) es an fnstance of * furor tribiani pliehis, duetus
ex nonnullls pervelorum temporum exemplis,” P, Clodius {58 n.c.) consecratod
the goods of Citero and of Gabloius the consul (b, § 124},

® Len Quinctic de aquoeductibvg (Bruns Fontes) 1. 20 “tum I prastor . . .
mulis plgnoribus cogito coercato, ™
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punishment than as a seeurity for good behaviour. Henee the

pledges were often destroyed,' and we find a consul seeking

satisfaction for his outraged dignity in breaking up the curule

chair of the praetor who would not rise to greet him as he
by.?

ﬂ.lt.]ltflrlgh, after the provecafio had limited the right of infliet-
ing death and scourging, the means of coervifio were much the
same for every magistrate, a formal difference in its mode of
exercise existed between the higher and lower magistrates, and
between the magistrates with imperium and the tribunes. The
consuls and other magistrates with smperium had the right of
summoning delinquents before their tribunal (vocalio) as well as
of summarily arresting them in person (prensio).® The quaestors
and lower officials had neither of these rights ; and the theory of
the tribune’s heing an exceptional magistrate who should render
assistance in person * wns so far preserved that he had ouly the
right of arrest.® We sometimes meet with tribunes who carried
out their mandates with their own hands, but their presence
alone was sufficient for the prensio to be effective ; in early times
they nsed their aediles for the act of violence, in later times
their mafores.® By the close of the Republic the distinetion was
obliterated, and the tribunes, without formal right, summoned
individuals before them.”

A mere enumerstion of the powers of the Roman magistracy
throws little light on the working of the civie constitution. The
question which we ghall now eonsider—the conflict of powers—
ia from this point of view more instructive if only becanse it
shows why Rome eould not be governed by her magistrates.

1 (e de Oval. bl 1, 4, % pignors epedere ™ or Y eopelders ™ ; the destruction was
performed as an example *in conspecty popull Romand.”

¥ Auet, de Vie, Jlustr. 73, 6, OL the procedure of the consml Bervilins
agninst the revolutionary prostor Cuelivs Rufos in 48 s, [Ho Cass, xlii. 23
e e Slgoor adrod ourérpiger,

® YVarro ap. Gell. xifi. 12 “ voestionem (habent), ut consules et coeteri, qui
habent imperinm ; preusiooem, ut tribuni plebis et alii, qui habent vistorem ;
peque vocationem neqte prenslonem, ub quaestores ef ceteri, qui neqoe lictorem
habent neque vistorem, Qul voeationem habent, ilom prendere, taners, abducere
possunt, ™ fpoD4 # Bee Varro ap. Gell. Le

% Aodiles wore used In the trial of Coriolanus (Dicnys. vil 20, sée p. 88) ;
Urmochus sent one of hia mafores to drag his eolleagne Octavins from the Rostra
(Plut, T4, GFracch. 12).  OF Liv. xxv, 4 (case of Postuming 218 e, ) * tribomi ,
ol vaddes duret . . . prehendl s vistors . . . Jusseruut”

T Virro, as an entlgquarian, refosed to obey such a summons on the growml of
ita [legality (Gell. xifl, 12.)
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The first ground of conflict was religions and arose from a
use, or rather misuse, of the auspices, which wo have hitherto
refrained from discussing becanse it is only indirectly connected
with the jus auspiciorum. It arcse from a power possessed not
by the magistrate only but by every Roman citizen. It was
the duty of any one who was the witness of an evil omen (e.g.
one of the diras belonging to the class of auspicia oblativa) to
give notice of this oceurrence to any magistrate about to embark
on an important undertaking. The most frequent occasion on
which such obnuntfistio! was employed was the holding of the
eomitia. The respect paid to this announcement by the magi
trate guiding the proceedings naturally depended on the position
which the announcer held in the state. The notice of a private
and unknown citizen might be received with suspicion: that
given by an augur, who actually waited by the comifia to watch
for such signs® or by another magistrate, would usually be
respected. But, while the olnunfiatio of the sugur, the plebeian
magistrate, and the private citizen depended on chance, that of
the patrician magistrate could be the result of design. Observation
of the heavens was, as we saw, the favourite form of spectio of the
urban magistrate, and the belief was strongly held that, if he
asked a sign, the sign would come. The lightning which
appeared might be a lucky or unlucky omen for the magistrate
himself ; but, whether it appeared on the left or right, it was,
a8 an auspicium oblativum, unfavourable to the holding of the
comifia.! A patrician magistrate had, therefore, only to give out
that “he would observe the heavens” (se servafurum de coelo) to
suspend all meetings of the comitia and of the concilium® Hence
the edict by which the consuls summoned the comifia centuriata
contained the words “ ne quis magistratus minor de coelo servasse

! Donntus ad Ter. Ad. iv. 2, 9 “qui malam rem nuntiat, obnuntint, qui
benam adountiat ; nam propris obountinre disuntor suguees, qui aliquiil mali
ominis scasvumgue viderint” OCf Cioero PR 1L 33, 38 de Din i 18, 20
(elirarum obnuntiadio).

% The plebeian magistrates sometimes watched for much sigun, for purposes of
obstruction, and wern then improperly smid sermare de coelo (Cle, ad A, iv. 3
8. The words are properly weed only of the apecfia, Hea Greenidge, * The
Rapoal of the Lex Aella Fufia* in Cluss. Rev. vik p. 158,

p 164,

* Cic. pro Sest. 86, T8 ; Dio Cass, xxxviil. 1. To diseuss, as han boon dons,
whether the potricisn maglstrates’ shountiotio wes valid against the tribunes fs
to rais mather an idle question. The fer Aefias Fufiz could not have urtifieially
regulatod religions balief, and the Flebs was as musooptible to swspicia as the
Populus (see p. 38),
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velit.”! The patrician obpuntiotioc was a powerful weapon in
politics, the counterpoise to the plebeian infercessio.

The uncertainty respecting the necessity for observing most
of these religions messages called for legislation ; and about the
year 153 B.c. two laws, the ler Aelic and the lez Fufin, were
passed which, amongst other comitial regulations,® professed to
give rules for the obnundiatio.® The import of these rules is quite
uncertain, but they seem to have recognised the right of the
magistrate to watch the skies to the detriment of public business,
and to have attempted to define the value of the announcement
made by plebeian magistrates, augurs, and perhaps even by
private individuals. The seandalons use made of the aunspices
by the consul Bibulus in the year 59 B.c. was a shock to the
nntional conseience, and the ineffectiveness of his procedure gave
courage to the enemy. In the next year the tribune P. Clodius
abrogated at least that portion of the law which bolstered
up the misuse of the spectiv; the obnunfiafia was frequently
employed as a politieal engine after this date, but its authors
are tribunes and augnrs, which shows that it was in these
eases based on the professed chance observation of auspicia
oblatin.

The other modes of conflict were based on powers inherent
in the magistracy ; these were the right of prohibition possessed
by the higher magistrates over the lower, and the right of veto
possessed by superiors over inferiors or by colleagnes with equal
powaers over one another,

The right of prohibition was an outcome of major pofesfas and
was possessed by all higher over all lower magistrates. The
tribune had it against all officials except the dictator ; the consul
against the practor and against all magistrates with the exception
of the dictator and the tribune. The magistrate’s right to forbid
differed from the magistrate's intercession in that the latter was
lavelled against a completed act and rendered il invalid ; the
former was merely a prohibition based on some power which the
superior magistrate had in reserve; this power was the evercifio,
the use of which was threatened if the command was disobeyed ;

1 Goll. xiii 15 ; minor hers simply meana * [nferfor to the consl”

3 They regulated the precedmce of the eomifiz for elections and for laws
{Cie. md Ate. L 16, 13),

¥ (He, i Pinod, 0 : de Prov. Con, 10, 46 in Vaf 7, 18,

& Gio, Phil, i 32, 50 and 38, 89 ; od Ath iv. 8, 1; 18, 7, ete. Bes Class,
Hew, vil p. 100,
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hence, if the coercitio was not effectively put forward, the act which
condravened the command was valid.

The scope of the exercise of this power was conditioned by
cireumstances ; most frequently the prohibition was directed
against certain specific acta  The intercourse of a lower magis-
trate with the people, which had not the approval of his superiar,
might be hampered by this means; thus the higher magistrate
had the right avcare condionem from the lower.® The tribune
possessed it in a supreme degree, and it was a grave infringe-
ment of his majesty when any other official called away a
portion of the people whom he was addressing? The consul
might hinder the praetor from introducing a rogativ® and to
guard against the possibility of the slnunfiafio when he himself
was holding the comifia consistently forbade him to consult
the heavens on that day.® Other more glaring misuses of
magisterial power were hindered in this way, such as the
attempt to trinmph without the consent of Senate or people,® or
the effort to prolong a magistracy beyond its appointed tenure.”

But the prohibition might, under special circumstances, he
far more sweeping than this ; it might extend to the suspension
of all the functions of a magistrate, or even to the enforced
cessation of almost all the active life of the state.

A higher magistrate, although he eould not take away office
from an inferior or even force him to abdicate, could visit a
misuse of his functions by prohibiting all further action on his
part. This power, practically amounting to a suspension from
office, is found twice in our annals directed by the consul against
the prastor—in one ease for a breach of respect, in the other for
revolutionary proceedings® Nor was the power confined to

! The exercise of the seereifis might of conrse be vetoed, and fn this case the
profibition was of no avall, Ses Liv. {x. 34 (n. 7). ® p 158,

* Liv, xliL 16 (160 ne, P, Rutilins tr. pl.) ¥ C. Clandio diem dixit, quod on-
tionem ab se avocasset”

4 ib, xuvil b (210 me.). The consnl declined to question the pecpls on the
nomination of & dictator, % quod snae potestatis esset,” and forbade the praetor
1o do so. ! para,

* Of. the story in Suet. Tib 2, “Etinm virgo vestnlis fratrem {App. Clandins,
copenl 143 me.) injussn popull triumphantem, adscensa simul corr, usghe in
'Ilkglln'llﬂm prosecuin est, e vetare uot intercoders fns coigquam tribonorim essat, ™

Liv. lx, %24, P. Bempronins, teibune, sttemptad to compel App. Clanding,
who waa trylng to prolong hin eensorslifp bayond eighteen months, to ablioste,
His tried to imprison the censor but was reslsted by the veto of three colleagnes,

f Anct. de wir. illustr. 72, 6 (for the oceasion see P 171) ; the comsul “*me

quis ml enm (prastorem) in jus fre edizit Do Cass. il 23 ; amongst the
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Rome. The provineial governor had a similar eapacity for dis-
missing officials, who disgraced his administration, from the
eountry under his control.!

A far more comprehensive act was the edict of a magistrate
with major pofestas that all lower magistrates shonld suspend the
exercise of their functions. Such s eessation of public business
was known as jusitium, a name derived from the suspension of
that department of business which was the most constant sign of
the active lifs of the state, the courts of law (juris slatic). The
decree was usnally pronounced by the highest magistrate present
in Rome who possessed the émperium, by the dictator,® or hy the
consuls® ; and, as a rule, the jusiitium was proposed on a vote of
the Senate* and to meet certain definite contingencies, The
most usual circumstances which called for it were a sndden war,
or & rising within the confines of Italy and its neighbourhood
(twmultus),® or a public mourning following on a national dizaster,
or the death of a distinguished man® The cessation of the
justitium (justitium remitters ) was pronounced by a decree of
the magistrute who had enjoined it.

Although such a prohibitive order suspended the whole
administration of justice both civil and eriminal, was accompanied
by the closing of the asrarium® and even by the cessation of the
sittings of the Sennte, it necessarily did not interrupt all the
business of the state, for it might be declared for the purpose
of directing exelusive attention to some special sphere of
administration, Thus in time of danger the military levy went
on,? and during the social war, while all other judicial business
was suspended, the Varian commission still sat to perform its
vindietive work on the friends of the allies.)?

other penalting imposed by Servilins Isanricus on Caelins Rofos (see p 171) was
ihe transference of his functions to another prastor, rd re Tporfeerra 7§ daxy
girred XAy ry T erparyyiy wporfroke.

! Cig. in Verr. 0. 08, 134 " qunestores, legntos, praefectos, tribonos suos,
pulti missos fecernnt et de provisein decedere jussernnt, quod illornm enlpa se
minns pommods aadiee srbitmrentur, aut guod J:utcm ipsos aliqus in re
judicaremt.” ® Lifw. i 37 vil 8 O.L L vi. n, 595,

4 Liv, §il. 3: Ole. Phal. v. 12, 31. ® Liv, §ii By vL 73 Gl le

€ Mommsen conjectures that, on the oceasion of every publie funeral in the
forum, & short fusfifinm was declared (Steofer. . p. 251 n. 4). T Liv.. x, 91.

¥ Oie. de Hor. Rerp, 26, 66 “ justitiom edici oporters, jurisdictionem inter-
mitth, elandl sernrinm, judivia tolll.” CL Plot. TV Groech. 10 ; Cie. pro Plansis
14, i#8 B Liv. vk 7.

i (e, Beut. 80, 304  exercebatur uun lege judicinm Varis, ceeris propter

bellum interpissis,"
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Such was the constitutional employment of this exceptional
power. But its value as a politieal weapon was too obvious
for it to fail to be part of the armoury of the tribunes. We
have seen the use to which it was put by the tribune Livinius ;!
and his example was followed in the last century of the Republic
by his great successor in agrarian agitation, Ti. Gracchus. In
133 he published an edict * prohibiting all other magistrates
from transacting business until the voting on his law was
finished ; he put his own seals on the temple of Saturn, that
the quaestors might not draw money out or pay money in; he
announced a fine that he would inflict on praetors who ventured
to disobey, so that each in terror abandoned the administration
which had been confided to him.”® The higher patrician
magistrates, the consul and prastor, could employ no such direct
weapon. They could, however, indirectly check the passing of
i iscitum by assigning to a comitial day one of those mov-
able feasts, the date of which was fixed by their authority,” and
thus making it o dies fusfus.

Intercessio, though sometimes employed to describe the power
of prohibition which we have just diseussed,' is more properly
applied to the power possessed, not only by higher magistrates,
but by those of equal authority, of vetoing acts already performed
by magistrates of equal or lower authority. It was an outcome,
therefore, not only of major but of par pofestas, and its invariable
consequence was the invalidity of the act against which it was
levelled. The intercession accompanied the par polesfas of the
consuls ; with the creation of lower magistrates the conception
of major potestas s giving this power arose, and the enlminating
point in the history of the intercession was the creation of the
tribunate. It was the great safeguard against illegal or inequit-
able acts performed by magistrates, who were irresponsible during
their year of office, and the tribune's major pofestas over every
magistrate made him the guardian of the interests, originally of
the Plebs and later of the whole community.

A veto to be valuable should imply some knowledge of the
business vetoed ; and thus we are not surprised to find that,
exeept in the case of the tribune, the infercessic was generally
confined within the limits of colleagueship. Thus the dictator

Il ? Plut. Ti Groeel, 10,
3 U [Parine) imperntivae sunt, quns eonsules vel prastores pro arbitrio potes.
tatls indipout * (Macrob, Szfurn. L 14, 6} 4 eg. by Livy [z 87)
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possessed it against the consul, the consul against the praetor;
although it is not improbable that the consul eould véto the acts
of the aedile and quaestor who were not his colleagues.!

The tribune, outside the bounds of his own college, could
employ the intercession against all the patrician magistrates
except the dictator —against the consul, prastor, sedile, and
quaestor, The growth of the Homan constitution, however,
created magistrates between whom no relation which justified
the veto could be imagined to exist; mone, for instance, could
be established between the sedile and quaestor or between the
consul and censor, and accordingly these magistrates had no
power of impeding one another’s notions,

Three general limitations existed, which alone made this
strange power a practical working principle of the constitution.
The first, which was necessary to prevent utter confusion, was
the finality of the intercession. The veto could not be vetoed,
and the act which had been declared void could not be again
made valid by the exercise of this power. A second was its
purely civil character; in the field divided command was not
tolerated, and the intercession, therefore, did not exist. A third
was that the veto could only be divected against what was
elearly the act of a magistrate. We shall find instances of this
rule in the special applications of the intercession ; an important
consequence of it was that neither the verdiet of a juder in
civil cases, mor, after the growth of the standing eriminal
courts, of the judices in these guaestiones could be quashed by a
magistrate,

The intercession may comveniently be considered from the
point of view of three spheres of magisterial power against which
it was directed —the decree (edictum?), the rogalis, and the
senadus consultum.

(i.) The intercession might be directed against decrees of
any kind—agninst those issued in the conrse of civil jurisdiction
by the praetor, in the course of eriminal jurisdiction by the
consul, aedile, or quaestor, or in the exercise of other depart-
ments of administration such us the military levy. Intercession
in all these cases rested on appellatio, the request for help

! No instance of such o veto being exercised st Roms is Imewn; but it is
recoguised in the manicipal lew of Balpenss (Brons Fonler) c. 27,
* O decretum,  Tha formal diffarence is alight by the end of the Rapuhiic
edicium I8 a goneral, deerefum s more spocial (and generally judicinl} commumsl,
N
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(nurilium) made by the individual who felt himself injured by
the deereé. The appeal had to be made personally to the
magistrate and the infercessio exercised personally by him. Thus
we find tribunes tracking the footsteps of consuls to offer help
on the occasion of an expected levy,! and & praetor taking up
his position close to the chair of his colleague, waiting for
appeals from his decisions.? In eivil jurisdiction the infercessio
might be employed at any stage of the proceedings before the
magistrate (in jure); the appeal was usually from one of the
city practors to another, although they might possess different
judicial departments (provincige).” The general principle was to
give the mutunal right of veto to magistrates possessing somewhat
similar suthority and knowledge. But this rule did not apply
to the tribune.  His interference was directed against both eivil *
and eriminal jurisdiction, and against the exercise of admini-
strative power, especially that of the consul. In such cases as
the consular conscription or the quaestor's eollection of the taxes®
it is not the ganeral deeree that is opposed by the tribune, but
its application to individual cases by the coercifio of the
magistrate. An appeal of this kind made to the tribunes
sometimes became the subject of a quasi-judicial process,
especially if it had been made to the whole college® A
picture of this process, which has been preserved, shows the
appeal made from a consular levy ; the appellants and the
magistrate appealed against appear before the benches of the
tribunes (ad subsellia tribunorum) ;7 the collegium weighs the
argunments and then gives its verdict, sometimes with the grounds
of its decision® It is possible that the college may in these
cases have agreed to give the finding by a majority of votes,

1 Liv. ir. 55,

1 Caps, Bell, Civ, Bl 20 (Coelius Rofos) *tribunel snom joxta C. Troboni
practoris wrhani sellam eolloenvit, et si quis appellavisset . . , fore anxilio pollice-
batur.,” For the consequant necessity of the presenos of the tribunes in Rome
ses . B4

r"Il']:.l:.ll Vorres, who wns proetor wrhonua, had his decisions vetoed by Pleo,
whao was probalily proster peregrinus, In cases where Verres had decided conteary
to his own edict. Cle. #a Feer, L 46, 1195 ef. Caes, Le

4 Of the four privete-law apeeches of Cicern, two, those for Quinctivs and
Tullitns, show the reqoest for tribonician interference with the prastor’s jurisdiction.
O Cle. Aesd. Prior. {i. 30, 97 “ postalant ut exeipiantur haee inexplicabilia
Tribunum sliquem censeo adennt (al, vidennt) ; a me istam exceptionem nunguam
impetrabiint,” ¥ Tiv. xxxiii. 42.

¥ The tribunss promlss * cogolturos se de so sppellati essent ™ (Liv, =1il 82),

T Liv, xlil, 33, & Ascon, in Milon, p, 47,
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although, if one tribune persevered in the veto, he might over-
rule the assent of all his colleaznes.

(ii.) The intercession against a rogalio, a5 contrasted with the
power of forbidding a magistrate to question the people,! became
at a very early perivd of the Republic the exclusive right of the
tribune, It might be pronounced in any of the assemblies and
against any kind of messure brought before these assemblies—
against elections,® aguinst leges, including formal acts such as
the ler ewrinte,® and against plebiseifn ®  Custom had cansed the
intereession against a rogafio to be guided by certain formalities ;
it seems to have been irregular to pronsunce the veto before
the day of voting had arrived,® and indeed before the speeches
for and against the law had been made.® In the case of laws,
the eorrect time for interpoging the veto seems to have been the
moment when the introductory acts of the magistrate were
over and before the voting had commenced ;7 in elections we
find the tribune interceding after the first tribs had voted.®

(iii.) The intercession against a decree of the Senate (senatus
consulfum) was in theory a veto of the magistrate’s decree on
which he had taken advice. It resided originally with the per
majorve pofestas. It was exercised by the tribune against the
tribune,” consul,)® and praetor,'* and throughout the greater part
of the history of the Republie by the consul against the eonsul.'*
The tribune possessed the right of vetoing senatorial deerees at
the time when he had not only no power of summoning the
Senate, but not even a seat in the House. In early days he
placed his bench before the open doors for the purpose of
examining decrees which were pussed out to him and signifying
his approval or dissent.”® Bat, when in course of time the

Fp 174 ® Liv. iv. 50 ; rxv. 2.

e E[ﬂ- de Leg. Agr. fl. 12, 3. * Plut. 7% receh. 10,

" Cie. ad Att, Iv, 16, 8 ; Ascon. in Cornel. p. 58

® Liv, xlv. 21 “cam ita traditum essel, ne quis prins intercedat fegl, quam
privatie suadendi dissuadendique legem potostas facts essyl,”

T Momms. Staster. L p. 2585, 8 Liv. xxvil. 8,

* Cie. pro Sast. 81, 68, 10 ib, 34, T4

B (i, nd Fam, x; 12, 3 and 4.

¥ Llv. xxx. 48, Consulsr fntercession against the prastor was TUImEcEREATY,
sinee the practor did not osually snmmon the Sennte while the consul was st

B Val Max. ii. 2, ¥ “Hind quoque memorin repetendum et, quod tribmnia
plebis intrare curiam non licebat, ante valvan sutem poaitis subsellita desruta
patrum attentissdus com examinabant, of, si qua ex eis improbsssent, et esse
non sinerent.  Ttaque veteribus senatos consultis C. litern subscribi solabnt,
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tribune gained the right of taking part in debate and of
gummoning the Senate, his intercession came to replace that of
the consuls ; and although the consular veto of & senafus consulfum
continued to be employed long after that against a regofio had
ceased to be recognised, it is not found after the time of Sulla
(81 Bc.)! Here again the tendency wns to make the tribunate
the sole prohibitive power, and the tribune the sole gnardian of
the luw.

The exercise of the veto in the Senate was simplified by the
magistrate, who intended to impede the resolution, signifying
his intention beforehand. This is the meaning of the declarn-
tion often made by a magistrate in the Senate, e.g. by the consul,
that * he would not allow any business to proceed ™ (non passurum
quicguam agi)® This declaration saved the time of the House,
since the veto was not pronounced during the debate, but usually
after the voting on the measure® or while the voting was in
progress.* Hence the veto did not interrupt the procedure, nor
even the threat of the veto suspend the particular business. The
motion on which the veto had been put was, if approved by a
majority of the Senate, drawn up as a resolution of the House
(senafus austorifas). It hod lost its binding legal force as a decree,
but it remained as an opinion for the guidance of any magistrate
who cared to respect it. Sometimes the Senute requested the
magistrate to suspend the intercession (infercessionem remitlere)®
and sometimes attached to a particular decree a general vote of
censure on any magistrate who should veto it% The inter
eession on certain kinds of senafus consulla might be forbidden
by law. Thus the lex Sempronia (de provinedis consularibug) of
123 Bo. forbade the employment of the veto on the senatorial
assignment of the consular provinees.’
enqua nota sgnificabator flla tribonos quoque censuisse,” In SO0 trandlated
into (Greek it appears =a ESofer (SO0 de Thisboets, Bruns Fonfeal, In those
given in Cie, ad Fam, viil. 8, f, tha letters i n." (somoetimes interpreted
“intercessit nemo ") are probably s corruption for censuere.

I Momms., Stoader. | p. 252 n. 7 ; combated by Willema Le Sfnat p. 200 n, 2,

? Lv, xxvl 26 ; axx. 40 ; ef. xlil. 10 *Popilling . . . pras s¢ ferens si qoid
decernerent, intercessurum, collegum deterrnit ™

Fyal Max. il 2. 7.

4 Cic. ad Fom. x. 14, 3. 3 Liv, zxxvi. 40,

¥ Cic. ad Fom. viil. 8, 6 “goi mpedierit prohibuerit, eom senatum existimare
contra rem publieam feclsse.”

T Cle, e Proe. Com 8, 17 ¢ pro Domo 9, 24.  Intereession in jurisdiction amd
miministration s sometimes forbidden in municipal Inwn: Fer Rubria L 503
Lex Ursonensis e, 72 (Bruns Foufes).
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It is needless to say that, with this conflict of anthority,
there was no true theory of responsibility in the Roman
magistracy ; for that implies a unity of power. But a descrip-
tion of what may be called the second element of responsibility,
the capacity for being punished, or for being foreed to give
compensation, for a misase of functions, will form a fitting
complement to the history of the intercession.

The eivil and criminal responsibility of magistrates was
enforced by the same courts and the same processes by which
ordinary citizens were tried. The only privilege which they
enjoyed was that, as a rule, they could not be tried for a
criminal offence during their year of offiee, and that none bot
the magistrates without the vecatio and prensio (i.e. the quaestors
and aediles) could be summoned into the praetor’s court.!
There was no special category of political offences which the
magistrate alone could commit, although it is true that he was
more specially lisble than ordinary citizens to be tried for
certain erimes ; his greater capacity for doing harm to the state
by cownrdice or ignorance wounld expose him more than the
ordinary citizen to a charge of perduellio ; but the judicium populi
tried him &s a citizen, not as a magistrate, and the general rule
that a magistrate was exempt from prosecution during his year
of office made him, in fact, a privefus when he stood his trial.
The commission of delicts, which were not cognisable by the
popular courts, would have brought him before the ordinary
civil tribupals. If he robbed a citizen, it was furtiom ; if he
assaulted him in & manner not justified by his power of comreitio,
it was dmjuric. There was indeed one delict which only a
magistrate or an official could eommit—appropriation of the
state funds. In very early times this may have been brought
under the expansive conception of perduellio, and punished
eriminally.* A few early laws, such as the fifth century lex de
ambitu, wers direeted cxelusively against magistrates or candi-
dates for & magistracy ; these laws doubtless specified the

! Varro ap. Gell. xiil. 13 “Qui potestatem neque woestionis popoli wirithn
habent neque prensionis, eos magistrattos a privats in jus quogoe vocari est
" The context shows that they were pructically ms exempt ns the

higher mogistrates,

2 Nothing s known of the early history of peeulofus, The wond itself, “the
misappropriation of cattle,” which Lad been collected as fines, shows the antiquity
of the offence described by Varro (L.L. v. 05) as peculatur pubdlicvs, For the
early procedure see Mommaen St frechi p. TGS,
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penalty to be imposed,! but their interpretation was left to the
ordinary organs of eriminal justice, the ewmtifin,

But, as the foreign activity of Rome inerensed, and greater
individual responsibility develved on eommanders distant from
the centre of affairs and seversd from all collegiate control, the
possibilities of magisterial wrong-doing became too grest to
allow of the continuamce of this simple system. The original
theory was not, indeed, abandoned; the magistrate was tried
before the same eivil and eriminal courts as the ordinary citizen ;
but the first step in the differentiation of ordinary from political
jurisdiction was made when the initistory steps in criminal
proceedings agninst the mogistrate were made the duty of a
gpecial office. It was the tribunes who were now used by the
state—that is, by the Senate—as public prosecutors in eriminal
matters. It wns o rongh kind of justice which they meted out;
the various charges which they bronght ecould hardly be de-
seribed by epecific names, and in few cases was a penalty fixed
by law. They formulated a punishment and brought it before
the people, appearing as accusers either before the tribes or,
when the penalty they proposed was a capital one, before the
venturies, and the people, by a special legislative act; accepted or
rejected their proposal® Their superior pofesfas and, when the
injury was done to their person, their ssorgsanchifos gave thom
the legal right to eoerce any magistrate into appedling or to
bring him to trisl during his year of office; but so strong was
the feeling agninst this indignity to the magistracy that the
veto of o colleague postponed the decision until the expiry of
the official functions of the delinguent.* This political juris-
diction was not, however, directed solely agninst magistrates,
but against any individuals who held an official position, agninst

! In Polybins' time bribery wis o capital offence st Rome (Polyb. +i
581,

2 Polyb. vi. 14. The poople are often judges of money penalties, when the
offence enn be valued in mouey, xal pdhiora roit Tic émgavels doymrbrar dpyds,
fordrov 8¢ spleer pbves, OCf e 16 The grestest soures of the power of the
people In that deonifeudvars riv dpyipe dv Toirg B0 rdy edfiiear frdper v
wexrpayudrar,

& Liv, xxiv, 43 (214 no,, the tribune Metellus prosecutes the ceneors Forias
snd Atilins) *Sed novem tribonorum auxilio vetiti eavsam in mugristrain dicers
diraissique foerant ™ ; Soet. Coss. 23 (Cassar on leaving for Ganl) “a L. Antistio,
tr. pl., postulatus, I]_:IElﬂ.I.‘tl] dsmum collegio, obbinuit, enm reipoblicss eausa

Teus po fierel”  In the case of the trial of the cewsors of 160 g.0. (Liv.
alifl. 16) the secusel agree to be put on their trial during thelr tenare of office,
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the staff-officers (legufi) of a general,’ agninst envoys ® and senators®
and even against the farmers of the revenue l:puﬂmm}.' The
usual vietims, however, were consuls and practors, and the
offences charged were mainly such as eame under the conceptions
of treason or were open violations of the rules governing
the magistracy ;® but sometimes they were wrongs done to
individuals, such as might have come before the eivil courts.”

The growth of Rome's provineial territory made the continu-
ance of this elumsy and casual jurisdietion jmpossible. The
creation of the standing criminal courts (guaestionss perpefuas),
with their presidents and juries, was the reaction of the provinces
on Rome. We shall speak elsewhere of the mixed character of
these courts, which were formed of a fusion of idens borrowed
from the criminal and eivil law. The earliest which were
created supplied a readier redress and severer punishments for
the delicts of magistrates than the civil courta could give.
Others were based on the classification of political offences,
The great codification of the eriminal law effected by Sulla
(81 mc) rendered the tribunician jurisdiction superfluous,
although it still reappeared at intervals during the party
strugeles of the close of the Repablic.

We have now reviewed every important aspect of the
magistracy in general ; but before going on to deseribe the
separate functions of the magistrates in administration, so far
as these have not been already anticipated, it will be convenient
to touch slightly on the formal conditions requisite for holding
office at Rome, These conditions often illustrate the magistrate's
position in the state, and they sometimes create real limitations
on his power.

The qualifications for public office (fus honorum pelendorum)

1 Liv, xxix. 22 (204 no).  Pleminins and his collengues were * producti ad
pnplulum b tribanis""
i vi 1 Q. Fabio . . . ab Un. Marclo tribuno plebls dicta dies est, quiod
legatus in Gallos, ad quos missus erad orator, contra jus gentinm pognassst,”
2 jh. Ep. 88 % L. Appuleivs Saturninns . . . Metello Numidico, eo gquod in
eam (the agrarian law) non juravernt, dem dixit"”
4 ib. xxv. § (Postuming a publiconss, for shipwrecking and falss reporss
of shipwreck).
8 e.g. waging war withont anthoristion (Aseon, in Cornefion. p, 80, 104 B.0.},
d.ls-mrnl flight imperilling the safely of others (Liv. xxvi 2, 211 lLu]
# Broeeding the legal duration of o magistracy, in this case the dictatorship
(O, oe O, §ii. 31, 112).  The initance, though typical, is not historie,
T Liv. xliil. 7, 8 (170 n.o.).
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were hazad on the goneral prineiple that for patrician magis
tracies any citizen was eligible,! for plebeian only those of
plebeian birth.* But to this general rule there were certain
limitations based partly on the idea of the dignity of office,
partly on the view that experience of a certain kind was neces-
sary for the fulfilment of such responsible funetions.

In the first place, citizenship had not its private-law con-
notation. Freedmen may not have been de jure excluded from
office ;® but the lists of magistrates show that not only were
the sons of freedmen inelipible, but that the magistracy was
practically reserved to those who could boast a free grandfather.t

In the second place, certain careers were considered as a
necessary preliminary to, others as o necessary disqualification
from, the magistracy. In a military city like Rome one is not
surprised to find that a certain amount of militury service was
demanded of one who might have to lead the armies of the
state, and that during the preater part of the Republic the
capile censi were wholly excluded from the magistracy. The
length of service required from the infantry soldier is unknown ;
from the agues equo publico it was ten years' service “in the eamp
or the provinee,”® as late as the time of C. Gracchus (124 B.c.),"
This military qualification gives us a minimum age of twenty-
eight as being necessary for the holding of the quaestorship.
In the Ciceronian period, on the other hand, the age was thirty,”
and the military qualification, although it still partially survived
in municipal law.,® seems to have been abolished for Rome,
Conversely, the exercise of any trade or profession for which
payment was received was a disqualification for office, as long

1 Tue, Anm, i 22 “apod majoves . . . cunctis civiom, s bonis arkfus
fiderent, Haitum peters magistratns ™

? Festus p, 231 plebeium magistratum veminem capere licet, nisi qui &x
plobe est.” CF. Bust. Aug. 10,

! This seems shown by Soet, (land., 24 (soe p. 185).

4 Momme. Sfeater, i p. 488, Erxcoptional elections of the soms of freedmen
are found o 804 ne, (Liv. ix. 48, Cn, Flavios (ses p, 165) na asdile) snd in thes
year 100 no. (App. B.C 1 88)

b Lex Jufin Mumicipalis (Brons Foates) L 92 “in cistreis fnve pro-
vinote,

* Flut. O, Ghrmech. 2.

T There is nlao evidency for this ns the minimam nge st a period earller than
Cloera's politionl eareer ; see Cle, #n Ferr. il 48, 122,

* In Caesar's municipal law (45 5.0.) the qualificetion for & municipsl magis-
trony is either thirty years of age or o cortain longth of service—six YeATA on
foot or three on horseback (L. A, 1 88).
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as the trade or profession was exercised! This was, to some
extent, an outcome of the prejudice against Buvevris found
amongst all military peoples ;* but, as offices at Rome were
unpaid, it was also & necessary provision for securing due
attention to the discharge of the duties of the magistracy.

Thirdly, access to the magistracy might be hindered by the
past moral delinquencies of an individual or his criminal con-
demnation. It is a mistake to suppose that there was a definite
cluss of infames excluded from office at Rome. Certain eriminal
laws made temporary or permanent exclusion from the magis-
tracy one of their sanctions, Exelusion on kindred grounds—
notorious moral lapses of the candidate, his previous condemni-
tion in a disgraceful civil suit, the fact that a prosecution for a
crime was at that moment hanging over his head—was entirely
the work of the magistrate who presided over the elections.
He acted entirely on his own diseretion, although naturally an
the advice of a consilium of experienced men, in declining to
receive the name of such a candidate® This remarkable power
was the outcome of the still surviving theory that the magistrate
nominated his successor, and that the election by the people was
only & complementary act.

Other limitations to the attainment of magistracy were
determined by the previous holding of office. The magistrate
who presided over the filling up of a vacancy in the regular
magistracies might not return himself as elected ;* and two
laws further provided that, if a new office was established by
statute, neither the rogafor of the measure nor his colleagues or
relatives should be eligible to the poat.®

L Liv. ix. 46 (of the election of On, Flavius to the ourale nedileship) ® Invenio
ftr quibmsdam snnalibus, oum adpareres nedilibue . . . neque accipi nomen, quis
m’p‘mm fnseret, tobulam posalsss et jurnass, se scriptum non fecturam,”

Cio. de OF. L 42, 150; in lster Homan law spoken of aa wilifes; see
Greenfdge Ffimde in Roman Lew pp. 19, 193

3 Cin, pre (Juent. 42, 119 ; Behol. Bob. in Cie. pro Sulla 5, 17, p. 361 Orell, ;
Cic. pro Riwe, Cowi. 6, 168 ; Tertull. de Spect, 32 ; Arcon. ¥n ormb in Tog, Clanad,
p- 116 Lo Julic Munie. 1. 104 ; DHg. 48, 7, 1. All these passages are discusssd
in Greenkdie Fufiomin in Romun Law pp. 18-40 and 187,

4 Liv. it 86 * Ara haec emt, ne semet ipse crears posset; quod praster
tribanos plebl (st §1 ipsum pessimo exemplo) nemo ungoam fecisae " Tha
revolutionary period shows Cinna and Carbo nominating themselves eonsuls for
two sucoesalve years (Liv. Ep. B and Cassar e dictator presiding over his own
eleotion to the consnlship (Coees. BC 0L 1, 1)

5 e, de Leg. Agr. il 8, 21 “ Licinit est lex atque alters Aebutia, quas non
modo eum, qui tulerit de aliqus curstions no potestate, sed elinm collegas efus,
coguatos, Affines excipit, ne eis ea pobestns curatiove mandetor.”
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The continuation and accumulation of magistracies were also
forbidden by plebiscita of the year 342 B, which enacted that
at least ten years must elapse between the tenures of the same
magistracy, and that two magistracies should not be held
together in the same year.! Such legislation was the starting-
point for & series of measures known as leges annales, which
specified the order in which the various magistracies must be
held (certus ordo magistratuum),® the age which qualified for each,
the interval which must elapse between the holding of any two,
and that which must intervene between the holding of the same,
magistracies. In the year 180 B0, the lex Fillia, a plebiscifum
of a comprehensive character, was passed, which specified the
age at which each magistracy might be held ;* it appears also to
have fixed the interval which must elapse between the holding
of two patrician magistracies, since from about this period we
find the beginning of the rule, which held good in Cicero's day,
that a biennial interval must be observed between the patrician
offices in the gradus konorumd  Finally, Sulla in 81 B.0. re-enacted
the rules about the cerfus ordo and the interval between the same
magistracies by declaring that the quaestorship must be held
befare the praetorship, and the practorship before the consulate,
and that ten years must elapse before the resumption of the
same magistracy.?

The validity of election was dependent on the chservance
of certain forms, the first of which was concerned with the

L Liv. vil. 42 *uliia plebincitis cantum ne quis enndem maglstratum intra
decem aunos caperet ; neu duos magistratos uno nono gereret.”  Of x 18,
urd::m. de Ley. Agroii. 8, 24 “ne in jis qublem magistratibos quorim eertos

ot

¥ Liv. xl 44 “"eo anno rogetio primom jata est ab L. Villio tr. ply guot
annos nebi quemqus magistratum petorant caperentque,” Tt probubly seespbed
the agn of twenty-sight for the quaestorship ; the mivimum age for the consnlahip
in the time of Cicern was forty-thres (Phil. v. 17, 48) ; that for the prastorship
is 1!!.1“ unknown ; thirty-five and forty have beon conjectured,

Cle, ad Fam. x. 25 2 “non est annne hic tibi destinatus, ot, =i aedilis
fuisses, post blenninm tuws annus esset ™ (Le, for election to the praetorship),
To be elecied in the earliest yonr, when ove is qualifisl by the interval, is to
attuin & magistracy * anno sibi destinato ™ [Le.) or **sne anno™ (e, pro Ml O,
24}, Momme, Stoadsr. i, pp, 597, 528, The principls of at lewst one yoar's interval
Eeema to buve applied to the transition from plebsian to patrician magistracies in
the form that candidature doring the Lolding of any office was forbidden {Momms,
Saater, i, p, 533},

f App BC. L 10D eal evparype dwrive wplr Topeicar rel Sroreloy wple
rmw-f;q:“ wal vie dpciw The abrie abfa dpger dodhuge wplr by Sdan
hw‘l!l'
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presiding magistrate, While the tribune slone could be the
president at the election of plebeian magistrates, the consuls and
praetors created the magistrafus populi, but, as we have already
shown in connexion with the inferregnum, none but a consul
could preside at the consular and pragtorian elections.

The first act of the candidate was to send in his name
(profiteri) to the magistrate destined to preside. This professio
had to be made three weeks (frinum nundinum, infra legitimos
dies)? before the date of election. A list of the candidates
was then prepared for the people® after the magistrate had
examined their names and satisfied himself of the qualifica-
tions of the competitors. Up to the midlle of the last century
1.0 the candidates need not be in Rome; but after the year
63 B.c. some unknown law enacted that they should make the
professio in person,® and a similar clanse was again inserted in
Pompeius' law de jure magistratuum of 52 B.0.* During the intarval
between the professio and the election, canvassing, which had
commenced long before the open profession of candidnture, became
brisker. Legitimate ambitio almost rose to the dignity of a
formal act. The aspirant, in a dazelingly whitened robe (can-
didatus), surrounded by a cortége and accompanied by a slave
with a good memory for names (nemenclator), affably ealuted all
the citizens whom he met, and shook hands warmly with the
rustic voter. Home's habit of extending her franchise made the
country vote always of some importance ; but after the social
war the canvassing that followed the professio was as nothing
compared with that which had preceded it. The municipal
voters, who could not come up for ordinary legislative business,
flocked to Rome for the elections in the summer ; and to secure
siccess all Italy had to be sounded from the Padus to the
Lacinian promontory. Canvassing on this gigantic seale required

! (o, od Fam. xzvh 12, 3 “se praesentom trinum oundipom petitorom ™ ;
Hallust, Cat, 18 * post panlo Oatilinn peenniorum repetundsmni rens prohibitus
erat ponsulatum patere, quod intrn legitimos dies profiteri mequiverit™ The
laterval was probably twenty-four dsys. Bee the section on the comitio,

2 Plot, dem. Poul. 3; Sull, B

3 (o de Leg. Agr. it 9, 24 (83 m.o.) " praesentem profiteri jubet, quod nulls
alla in lege umgumm fidt, ne fn i guidem magistratibus quorim certus ondo est™;
Snet Ches, 18 (80 me.) *enm edietis jam comitiis ratio ejus haberi non posset . . .
et ambienti ut legibna molverstnr multl contradicerent, coscins est triwmphom,
e consnlatn excloderstur, dimittere,” Cf Plot. Cwes. 13,

4 Dio Cass. xL 56 [Pompeins) riw wepl viv dpympesily vduow The wededorra

roit doyte Ton draypdihorrar & Tip dodnelar wdrrwer drarrgr, dore ppldva
dwirre alpiirfa, ropquegudror Ty drovecsara,
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time and an elaborate organisation. We find Cicero beginning
to canvpss on 17th July 65 ee for the conszular elections in
64 ; and men better cirenmstanced in birth, wealth, snd rank
eommenced operations by setting in motion a vast machine,
which had as its head some noble coterie at Rome (sodalifas),
and as its instruments the election agents (divisores), each of
whom tock charge of a portion of a tribe. The means used
were not necessarily illegitimate, althongh the names of the
divisores hecame associated with bribery,l and a series of laws—
not longer, however, than the chain of enactments which Rome
usnally devoted to some special theme—strove by ever-increasing
penalties to stamp out an evil which disappeared only with the
popular assemblies themsclves.

After the people had chosen the new magistrate by their
suffrage, a final duty had to be performed by the president in
the shape of the renunfiofis, or formal announcement of the
result of the elestion. That this was not a purely formal act is
shown by the president's power to refuse to return a legally,
or even morally, unqualified candidate who had slipped through
the previous stages of election.®

If we believe that the king during his lifetime nominated
his suceessor,” there must from the first have been an interval
between appointment to and entrance on office. This interval
existed throughout the Republic for most of the annual magis-
tracies; only the dictator, the censors, the magistrates created
as the result of an interregnum (er inferregne), or those elected
to fill up a place that had become vacant (sufecti), entered office
immediately on their election. For the ordinary magistrates
there was a more or less eonsiderable interval between election
and entrance on office; for the patrician magistracies it had
originally been short, for the elections were one of the last acts
of the consul's annual reign, and the new consuls and practors
entered office from the close of the third century on 15th March,*

! Henew their asscoistion with segwestres—the agents in whose hands the
candidate deposited monay. Cle, pro Plane 18, 19 ; Q. Cic, de Pet. Cona. 14, 57,

® Lex Jul. Mumic, L 132 “neve qnuis ejus rationem comitiels conciliove
[habetn, neive quis quem, sel adversus ea comitiels conciliove] crentum est,
renuntinto.” In 67 b the consul Piso, qoestioned * Pulicsnom num suffragiis
populi comsalem creatum renuntisturos esset” answered “mon renumtinbo™
{Val. Max. iii. 8, 8).

LI S

* Mommsen (Stanisr, L. 500) places this change in 229 ne,  Liv. sxxl. 6, ate,
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from 153 B.C. on 1st January.! But in the closing years of the
Republic—perhaps in consequence of a change introduced by
Sulla—the elections were universally held in the month of July ;
and this gave n six-months' interval between election and
entrance on office for the consuls and praetors, and one of more
than four months for the quaestors and tribunes, who assumed
their funetions on Gth and 10th December respectively.®

During this interval the magistrate clect was designafue, and,
though his smperium or pofestas was necessarily dormant, he had
a distinet position in the state and could exercise certain official
functions preparatory to the magistracy, such as issuing edicts,
which wonld be binding after his entrance on office’ Even
before the renunfiatio he had taken an oath of fealty to the state*
—one, however, that eould only have been exacted when the
candidate was present at the election.

The entrance on office was signalised by another promise on
oath to respect the laws (in leges)—a custom which probably

w out of the power of the people to bind ecither present or

ture magistrates by an erecrufio to respect a certain Jer®

Refusal to take it within the period of five days was followed
by loss of office ;® only the Flamen Dialis, who might not swear,
could claim exemption, and with the people’s consent take the
oath by deputy.” During the later Republic we also find evi-
dences of an oath which closed the tenure of office ; the magis-
trates, on the expiry of their functions, addressed the people
and swore that, during their period of rule, they had wilfully
done nothing against the interest of the state but striven their
utmost to promote its welfare.®

The assumption of the magistracy carried with it the right—

1 Fagti Praensating (0L L L p, 364) *[ann]us novius inclpit], quin eo dis
nnﬁ{iitmt‘nl] fnennt : guod coepit [ B e o DOL"
Qunestors (Cie. én Vere. Ack. i 10, 303 Lex de XX, gunest. in Brons Fonfes
1. 15); tribunes (Dionys. vi 89).
¥ THo Casa, xl 88 ; Cie in Verr. L. 41,1056 ; Liv. xxi. 63
& The axecradic is given by Pliny (Peneg. 84), “explanavit verla quibus caput
BT, |!¢1‘|,|.‘I];E:I snam, s| sclens fefellisset, dearum (Juplter and the Tl Penates) irne
pot
8 Ole. pd At f 15, 2 *habat , . . Campanin Liox (of the consnl Cassar in 50
E.0.) execrationem in contions candidatorum.”
0 Tiv, xxxi 60; if we may argue from municipal law (Ler Sufpens, e 246)
uluimim: to take it due to mere neglect wae visited in the first instance by o fine.
Liv. Le.
T (e, g Fawi. v, 2, 73 pro Sualle 17, 34 ; a0 Pison. 3, 6; pro Dome 35, B4,
Cieern, at the close of 63, waried the cath by swearing that he hud saved the stute.
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and indeed the duty—to exhibit certain external marks of
dignity which distinguished the masters of the community from
their subjects. The lictors and the fasces were a survival from
the monarchy, and were employed as a token of dignity and for
the enforcement of the ecoercitio by the magistrates with imperium,
on a scale, as will be seen when we deseribe the different magis-
tracies, proportionoed to the strength of the émperium. The
other magistrates possessed only the servante—seribue, praecones,
accensi, vialores, servi publici—necessary for the carrying out of
their behests,

Like the lictors, the purple robe—the almost universal symbol
of royalty in the ancient world—and the eurnle chair were in-
herited by the Republiean magistrate ; but the royal robe eould
be used only in the trivmphal procession, where the other re
insignin were revived,! or for the celebration of festivale? In
the garb of peace of the curule magistrates the purple had become
a narrow hem (proeferfa) round the toga The quaestors, who
were not incloded in this list, seem to have worn no speeial
dress ; while the tribunes and plebeian aediles showed, by their
complete lack of magisterial dnsignia, that they were nover
regnrded as magistrates of the community.

In the dress of war the regal colour alzo reappears. Onee
ontside the pomerium the magistrate may don the searlet military
cloak (paludamentum) worn over his armour. The dagger (pugio)?
worn round his neck or on his waist, ond the axes, which ean
now be enclosed in the fasces, were added signs of the un-
trammeled imperiumi,

The insignia were not mere empty signs that bolstered up n
power which won no trne respect. If the Senate appeared to
the envoy of Pyrrhus to be an assembly of kings, he was looking
ut a body the members of which had for some period of their
lives received the homage due to kings. The reverence for office
as a holy trust, which iz such a characteristic feature of He-
publican forms of government, was heightened in the Roman
mind by its genius for abstraction, which saw in the individual
holder of power not the magistrate but the magistracy, and by
its almost superstitious veneration for the forms of law. It
wiis an obvious thing to Romans that they must spring from their

Lo db, * Liv. v. 41,
? The dagger is mentionsd more frequently than the sword (gladiu) ns the
distinective sige of military power,  Momms, Staater. L p. 484 o L
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horse when they met s magistrate riding, that they mnst make
room for him on the path, that they must rise from their seat as
he passed by, and that they must stand bareheaded before him
in the confio or the comitie. The occasionsl Roman, to whom
these things were not obvions, was soon reminded of his duties
by the coercitio of the magistrate, who had the fullest means of
protecting his own dignity ; his life had been made by the law
as sacred as the life of the state itself, for an attempt on the
safety of a Roman magistrate was treason (perduellio).

§ 2. The Individual Magistracies

After this general review of the magistracy, we may glance
at the precise place in the state administration sssigned to the
separate magistrates, =0 far as the record of their duties has not
been already anticipated.

The Dictator

The only true mode of creating a dictator (dicere diclatorem)
was through nomination by one of the consuls,® who, as we have
seen, to avoid unfavourable omens, pronounced his selection
between midnight and morning® The guestion, which consul
was to exercise this power, was decided either by the possession
of the fasces, which belonged only to the acting eonsul, or by
one of the two favourite modes of settling questions of collegiate
action, agreement (compurafis) or the use of the lot (sortitio).*
But this purely consular function eame in time, like all extra-
ordinary acts of administration, to be nsurped by the Senate.
At what period this result was attained we cannot say ; for the
annalists have transferred the comstitutional observances of the

1 Hence auch phrases as decedere vin, descendere equo, adsurgere selln, capué
aperire. The senntors were iu the habit of rsing from their seats when the
consul entered the Curia (Cle. in Pis 12, 20),

2 & decree of the sugurs in 428 B0, declared the consninr tritmnes eapahls of
this nomination (Liv. iv. 31)

& p 185,

4 Liv, vyiii. 12 * Aamilies, oujus tum fusces erant, collegum dictatorem dixit™ ;
iv. 26 “Sars, ut dictatorem diceret (nam ne id quidem ioter ecllagus convensrat)
T, Quinctio evenit™ ; Iv. 21 ** Verginins, dum collegnm consuleret, morafus,
permittents oo, noete dietatorem disit"”
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third eentury B.C. to the earliest times! Finally, the point was
reached at which the Senate not only snggested the advisability
of nomination but the name of the nominee;? opposition to
these instructions was constitutionally possible® but was borne
down by the de facto power of the Senate with the tribunate as
its instrument, By the close of the fourth century B.o. custom
had further fixed the rule that the person ereated should be
a past holder of the consulship.® The ancient provision that
the dictator could be nominated only on Roman soil was found
impossible of observance, since the consul, when he received the
Senate's message, was often far distant from the city, and ager
Hemanus was, in true Roman fashion, liberally interpreted to
include the whole of Ttaly.® After the nomination of the new
magistrate his imperium was confirmed by a ler curiata® The
insignia of the dictator were in one respect greater even than
those of the king. As the consul had inherited the twelve rogal
lictors, the dictator, in order that his higher imperium might be
more clearly shown, was preceded by twenty-four;? and the
axes were seen with the fasces even within the walls® The
dietator appointed to meet an emergeney either of war or revoli.
tion® bore no special designation which had reference to this
emergeney, but was aptly deseribed as created for Carrying on
the business of the state (rei gerundae cousa).®  But minor needs
of peace might lead to the nomination of a dictator for a special
purpose ; we find a dictator appointed for holding eloctions

! Liwv, iv. 17 “seontus . . . dictatorem dicl Mam. Aewillnm Juasit '+ wii, 19
“dictntorem disl 0. Salplcimm placuit.  Consnl ad id sdoitus O, Flantins digls, "

¥ ib. xxii 57 (210 no.) * dictator ax snctoritate patrum dietus M, Juniys,™

3ih Ep 19; Buet. Tih 2 (the enforeed abdication of Clandine Glicia,
nominated by Clagdins Pulcher), In Liv. iv. 20 the comeitio of the tribone i
representod na employed agrinst the consuls who discbey,

4 Mommsen in 015 L p. 557,

® Liv, xxvii. b {210 0., on the proposal of the connl to nominats o diotatar
in Bicily) * patres extra Romanum agrom (esm mten in Tiali terminar | negnhant
dictatorem (lief posse.” ® ib, ix, 88.9,

7 Polyb. iil. B7; but, as o rule, he was procoded by only twelve within the
walls (Liv. Ep. 89 “Bolln, dictator fastus, quod nemo umgquon feoerat, cmm
faseibus viginti quatuor processit ™),

" Liv. ii. 18 “Croato dictatore primum Romas, postqoam praveferel  secures
-rid:ruut, magrus plebem metns {neessit"

P 85,

1 g, the dictator numed by Livy (ix. 96) as “quacstionibus exarcendis™ (314) in
mentioned lo the Fusl, Chpitol, ns “ rei germndae couss ® [Momms, Stenter. il p.
157 n. 2) ; & dictator ** seditionis sedandae st el gerundne causs ™ {8 fomnd fn the
Fuasti for B08,
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(comitiorum habendorum cauga),' on one occasion for making out
the list of the Senate (legendo senialui),® and others for purely
ceremonial or religious purposes—ifor the celebration of games
ludorum  faciendorum causa)® and the ordering of festivals
eriarum consfitusndurum causa),* and for driving the nail (slorus
annalis) into the temple of Jupiter (davi figendi cansa),® an act of
natural magic which was supposed to be a specific ngainst pesti-
lence. These dictators imminubo jure, appointed for a special
purpose, were expected to retire as soon a3 the function was
completed.® The six months' tenure of the dictator rei gerundae
causa ¥ was never legally exceeded, but it might be shortened,
for it seems to have been necessary for the dictator to resign
when the consul who had nominated him retired from office.®
The creation of a dictator did not abolish the other magis-
tracies of the people; it merely suspended their independent
setivity, The dictator was a collega major given to the consuls,
who still continued under his direction to command armies,? and
even those troops which were levied by the dictator took the
oath of obedience to the consuls as well™ The practors still sat
. in the courts, and lesser officials continued to perform the sub-
ordinate functions of government. But it was felt that under a
dictator all magistrates existed on sufferance, with the exeception
of those of the Plebs* 1Tt is certain that the presence of a

1 Tdv. vil 24 “qui negris consulibus comitia haberet.” OFf ¢ 26 (ahsonce
of consuls In the fisld) and ix. 7.

b, xxiil, 22 In 218 mo. M. Fabins Bateo was appolnted dictator ' qui
senatum Jageret,” b, vifl 40.

4 b, vil. 28 {for estalilishment of ferineon tha pecasion of a prodigiion) ; “dictator
Latinarum feriarum causa™ fn Fool, Cap, (CLLL . p. 434) for the year 957 Bo.

¥ Tha first instance wos on the oconsion of the great pestilenced n 263 ne,
(Liv. vil. 3 “Lex vetnsta est . . . ut, qui prastor maxinns sit, Tdibos Beptem-
bribms clavom pangst ™), Of Fest, p. 06,

* Cie. de Of. (L 31, 112 (sce p. 188); of. Liv. vil. 3, L. Manliue, appointed
" elavi figendi causn,” ngted * perinde ue reipublions gerendas . . . gratin creatus
east,” and was foreed to abdionte. T p 84,

® This iz Mommsen's interpretution (Stoalsr. i, p. 160 1. 4) of Liv. zox. 30,
O, Bervilins Geminns hod bean appointed dictator comiliorum criss—* Saspe
comitia indicta perficl tempestates probibuermt  Tinque, cum prid. Ll Mart,
'ld,-:'u mﬁhﬂ:\l shissent, novi snbfecti non essent, respublion sine curolibus

ek
Liv. iv. 41. The consul is here anbl " auspicio dictaborls res gurere.”

W {h, il 32 “quamquam per dictatorem dilectns hubitus ceset, {amen, quoniim
in eonsulum verba Jurnssent, sacramento teneri militerm ratd,"

U "This view haa led to the exapgernted statement of Polybina (i 87) that, on
the ga‘_r.u!:hnhment of a dictator, wageypfus falderfas cupfalra Tires ror doyds
ér g Py sy riv Sqpdppwr ; which bas been copled by lnter Greek writers,

0
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dictator brought no legal diminution to the powers of the
tribune ; it is equally certain that constitutional custom dictated
that the awrilium of these city magistrates should not be effective
when the state was under martial law?  Collision was necessarily
rare since the duties of the dictator took him far afield.

This extruordinary power had yet some normal limitations.
The dictator never meddled with civil jurisdiction; and he had
not the power, possessed by the consuls while in Rome, of taking
money from the aerarium without a decree of the Senate? The
government was npaturally unwilling that a magistrate to all
intents and purposes a king should wage war out of Italy ; and
there is but one example of a dictator commanding in the axtra-
Ttalinn warld.®

A further limitation to his original powers, and one of the
greatest consequence, was subsequently introdnced. The dictator
was made subject to the provecatio within the city,! probably by
the lex Valeria of 300 B.c."—a change which, while not hamper-
ing the power of this magistraey in the field, provented its
being nsed for ruthlessly crushing a so-called sedition in Rome.
Although we here see the commencement of the infringement of
its civil power, the military authority of the office persisted for
a century longer. It was not until the Hannibalic war that the
two weakening elements of popular election and collengueship
ware introduced into this magistracy. In the year 217 BO,
whon, sfter the disaster at the Trasimene lake, it was diffioult to
communicate with the sole surviving consul, Q. Fabius Maximus

! Thin ts clearly whown by the sttitule of the dictator L Paplrius Cursor when
pursulng his discbediont master of the horse (Liv, vill, 34} The diciator hopes
that the velo will nok be employed (% Optare e potestis tribunisis, nvlolats (pes,
wholut intercesdione sun Hemannm fmperinm "), Zonorss exprosses the fact and
not the law {vil. 18 oft’ dysadéoas mir aibrg oy’ dvarrios o Seawpdfactiog Loy e
obdi ol Ffuamyo],

2 Zousr. vil 18 ofre éx Toe Snjuociur pmpdrae drahloes T éEfy abrg, o ph

¢ ;

*1' Liv. Ep. 10 {249 5.0.) * Atitluy Colutinus primus dictator axtrs Ttalinm
exercitum duxit™; Do Cass, xoxvi 17 (the dictatorship was limited to Ttaly) kal
olg b elpefily Bucrdrup alfels AXhooe, whipr dedn &8 ZuoeMlas, gal radm unide
wpifarror, alpefein,

4 Festns p. 168 “optimn lex in magistro populi faciendo, qui vulge Dictator
nppellatur, quum plenissinim possot Jun ejos esse siamificabnbue , , | poatinam
vero provocatio ab eo maglstratn ad popolum dats est, quas ante mon erst,
desitum est adicl *ut optima lege," ut pote fmminuto jure priorum meg d

mgistrornn,
* . 188, It conlid not have hem & comsequence of the Valerio-Homtian Taws
of 440 Bc. (see . 108),
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was elected dictator,) presumably at the cmitie cenfuriafa under
the puidunce of a prastor. In the same year the distrust and
misplaced confidence of the people raised M. Minueins, the
master of the horse, to an equality of eommand with Fabins?®
Both ncts were signs that the office was felt to be an anachronism,
and the next year (216) marks the list ipstance of the military
dietatorship.® The last dictator (comifiorum habendorum ecousa)
was appointed in 202 ;4 for the application of the name to Sulla
and Caesar was the transference of the title of a constitutional
office, in the first instance to a constitnent authority, in the
sotond to n monarchy, and in neither case was even the ancient
mode of nomination preserved.®

The Magister Equitum

Every dictator, no matter for what purpose appointed®
nominated as his delegate o master of the horse,” who, unlike
other delegates, possessed the fmperium, six fasces,® and & rank
cqual to the practor.” These distinctions justify the assertion
that he was a magistrate,)® and apparently one of enrule rank,
even though his tenure of power was strictly dependent on that
of his nominator* Like a magistrate he asked for o les curiala

¥ Tiv, xxii. A

| Livy (xxii. 25) desoribes it as & rogatic ”lia nequnlln magistri equitum ek
dictatoris jure.” Cf. o 20 **da sequubo imperio, "

3 Ydv. xxit, 67, M. Junius Pern. L Fast, Capilol,

B 2alln was mmjn-.ted. by om interrex {thongh his powers were conferred by
Inw), Cassar by a prastor, Plutareh (Mo, 24) says that the proctor coold nominate
the dictator, s proceeding which is declarid by Cicero 1o be wholly uneonstitn-
tional, ad .Jlﬂ' ix. 16, 2 (49 mo) “volet (Ceesar) . .. vel ot consules roget

vol dietatorem diest, quorom neutrmm jus m-t. Etsi si Solla potuit
eificere, ab interreége ut dictator diceretur, cur hie non possit $™  The noemination
of Cumar was regnlur in so far 58 o epecial lex was passed which empowersd the
to nominate (Caes, A0, il 21 ; Dio Class, xii. 36),

& An exoeption §s found in 916 mo. M. Fab, Buteo wns appointed “ dictator
sine mag. eq. senntus logendi cansa ™ (ses p. 100).

¥ Tn the single ecase of the election of a dietator, the magister aguifum was alio
elected (Liv. xxii. B),

5 Dio Cnsa. xlil 27 ; Antonina, as Caesar's magisler eguilu, had six lictors

 Cio, e Jag. i, B, 9 "uth:mnquu qul regat, habeto pard jure eum eo,
quicumiue erit juris disceptator,”

W Pompon. in Dig. 1, 2, 2, 19 “et his dictatoribus moagiste equitum injunge-
bantur l.in quo modo regibos tribuni celeram : ... magistratus timen habebantur
Tegitimi."

B Liv. v, 84 * jnssoque moagistro equitum abdleare se moagisteatu, ipse deindes

bilieat."
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for the ratification of his swiperinm,! and he seems to have had
power to question the people and to transact business with the
Senate.® In these three respects the office differed from that of
the friduni celerum of the monarchy. As the dictator was n lesser
king, the magister equitum was a greater lioutenant ; but, in spite
of the theoretical independence of his position, his services were
entirely at the disposal of the dictator, who could enforce
obedience to his commands, if necessary, by eapital punishment.®
Although originally employed, as the name signifies, for the sole
leadership of the eguifes under the higher {mperium of the
dictator, and always to some extent preserving his character of a
cavalry genernl, he could be entrusted by his absent superior
with full command either in the camp or in Rome* The office
was a useful one, ns it gave two generals of tried military
capacity to¢ Rome in time of danger, and obviated the dis-
advantages that might follow from the dietator’s having to use
incompetent consuls or practors as his subordinates, This con-
sideration also explaing why, in order to secure experienced men
for the post, the custom became fixed of choosing ex-consuls or
ex-pragtors.”

The Consuls

The consuls, after their election at the eomitia centuriata, conld
at least in later times assume the insignia of their rank, and
transact all the ordinary official business within the state without
waiting for the consent of the curive. Their first act was the
tuking of the auspices; these were always favourable, for the
harusper who stood by ® announced, as a matter of form, that
lightning had been seen upon the left. Armed with this
consent they assumed the prastexta, and, preceded by their
lictors, performed the first significant act of uuthority. This act

1 Tiv, fx. 38 * Papirius O, Junionm Bubnleom muristrom equitutn dixit : atque
el, legemn curintam de imperio ferent, triste omen diesn diffdit,"

# Cie, ofe Log. il 4, 10 ; see p, 160,

¥ Liv. witl 82 sqg.; ef. xxil, 27 “*in . . . clvitate, in qua magiatri equitum
vingns o souures dictatoris tremers atque horrere solitl sing,”

4 ib. Iv. 27 *relictoque (ut Rome] Lo Jullo magistro equltum ad sobits belli
ministerin'”

Pib, AL 18; Dio Case xlii. 21 (Coesar vie "Avrdwas, g8 dorparyympoire,
Irwapyor moorehduarng],

" Dionys. il 6 rér 8 woplerwr Tods donforcdrer wordle do rop Fnuoriou
Peplueroc
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was the summons of the Senate,' and was one which showed
that they were the magistrates who stood highest in the Roman
exeeutive.  For, indeed, throughout Republiean history, the
consulship—though in power it often yielded to the tribunate
or dictatorship, and in the reverence it inspired to the censorship
—was the highest titular office in the state® The rank of the
consuls is sufficiently exhibited by the fact that it was chiefly
by their names that the years were dated,” and by the ceremonial
pespect which was paid to them by the other magistrates.!

In considering the functions of the consuls we must distinguish
between two periods of the history of the Republic. The first
extends from their institution to the year 81 B.C.; the second
from this year, when the reforms of Sulls introduced a change
in their position which was felt as long as consuls continued to
exist. This change cansed no alteration in their powers, but
only in the scope of their activity. During the first period they
are the heads of the whole state, and are found ruling wharever
Roman energy extends ; during the second they are practically
the chief magistrates only of the city of Rome and of Italy.

The theory of colleagueship—that each individual member of
a college was vested with the fullest power of action subject to
the veto of his assessor—did not necessitate a united activity of
the consuls in every department of state. They divided their
functions, sometimes before their entry on office,® and in early
times there are traces of the fundamental division of competence
expressed by the terms domi and militin, one consul occasionally
taking the field at the head of an army, while the other remained
at home to transact the business of civil administration.® This
arrangement, which divested colleagueship of its meaning as o
safeguard against the rule of a single man, was, however, very
wnusual, and, as a rule, the consuls were present together in
Rome or undertook a joint command abroad. But joint activity
in the city—oven after the duties of registration had been given

1 Oje. post Red, ad Quir. 6, 11, Tha first mesting of the Bunato wna in early
times helil by the elder of the two consuls (§ wperfdrepas 7w fwrdrer Dionys.
vi 5T

% e, pro Plane. 25, 60 * honorom populi finks est eonsnlatos. ™

¥ App. BC 016, TIn formal dating the names of tha two chlel prostors
wers 1. Hea the Smatus Consulfum de Asclepiade (Bruns Foudes),

4 Snet, T §1 7 eeo p. 101

® Tiv. xliv. 17 (188 po.) ** dusigmatos extemplo sortirl placui provincine™

R ih, §i. %3 *consul alter Romin mansit, alter ad Volscum bellum migsus ™ 3
ef. Dionys, vl 01 ; Liv. {x, 42,
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to the censor and those of civil justice to the praetor—was in
some departments almost impossible. It was obvisted by a
principle of rotation, which gave the administration and the
fasces for a single month to cach consul in turn,' the eldor of
tha two being given the symbol of power first, and the one who
possessed it at the moment being described as consud major®
This distinction never wholly vanished ; for Caesar, wo are
told, revived in his consnlship (59 B.c) an old custom hy
which the lictors walked behind the consul who had not the
fasces® But long before Caesar's time positive co-operation
hetween the consuls in the city was common. They summoned
the Senate together, and many consular laws bear the names of
two rogators.  There remained, however, several important acts
which, while they, morally if not legally, demanded the assent
of both consuls, could yet be performed only by one. Such
were the election of magistrates and the nomination of a dictator.
In these cases the question as to which consul should act wos
often decided by agreement (comparatic) or by lot (sorfitia).

In all domestic matters, with the exception of civil jurisdiction
and finance, the consnls were the heads of the administrtion*
and this, in the developed Republie, meant that they wers the
chief servants of the Senate. It was the consuls who regularly
gonzulted this body, who expressed its decrees, as well as com-
mands which they had a constitutional right to issme on their
own authority, in the form of edicts, and who brought legislative
mensures, which had received senatorial approval, before the
romitie of the centuries and of the tribes. Tt was they, too, who
represented the state to foreign kings and nations and introduced
their envoys into the Benate.

Consular jurisdiction was of two kinds, administrative and
criminal. The ndministrative justice of the Hepublic wus con-
cerned ehiefly with financial mattera touching the interesta of
the community, such as pecuninry claims made by the state on
individuals or by individoals on the state. The regular discharge
of this duty passed to the censors; but in the gaps betwoen the
censorships it reverted to the consuls. We also find them

} O, de Rep: Il 81, 56,

# Featun p. 161 * majorom eonsnlem L. Cocear potat diel, vel enm penns
El:em fraves aint, vel enm, qui prior factas sit.”  The first explanation ia doolilesn

B nOTTet Ome
2 Huyet. Ceea. 20,

4 Tolyh, vi. 12 warde slin sipior rde Syporioer wpdEoor,
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adjudicating on questions of property between the cities of
Ttaly! In this matter they doubtless acted on the instructions
of the Senate,

The eriminal jurisdiction of the consuls was expressed in
three ways. It was for centuries, as exercised throngh the
quaestors, the regular capital jurisdiction for ordinary, as opposed
to political, erimes; it was asserted, as part of their soercifio,
with or without appeal according to the nature of the sentence
imposed ;2 or it might be jurisdiction without appeal deleguted
by the people. We shall trace elsewhere the growth of a custom
by which the comitia assigned jurisdiction on certain erimes to
specinl commissioners. The people, who in this delegation were
acting on the advice of the Senate, generally left the appointment
of the commission to that body, and the Senate selected either a
consul or a pragtor? We also find the econsul presiding over a
eriminal inquiry (quaestio) raised by a point of international law,
such as the question whether the repudiation of a treaty by the
people should have as its consequence the surrender of the
general guilty of coneluding it

The unlimited imperium of the consul in the field (militiae),
which was asserted when he had crossed the pemerivm® and
required the sanction of the lex curiata, was, in the early Republie
when wars were confined to Italy, generally exercised by both
the consuls together. To avoid the inconvenience and danger
attending the tule of two commanders-in-chief of equal powaer,
the principle of rotation was adopted, each consul having the
supreme command for a single day.? But this device was neces-
sary only when military considerations dictated that all the

! Cioero furnishes an instance for tha year 54 B.o, ad Aft, fv. 15, 5 " Reatlsl
e el sus Téury doxernnt, ut agevom cangam contrn Intemmnoles apuil eon-
gulom et decem legatos, quod lacos Velinus . . . In Kar dafluit,”

8 . 187.

# Solection of & conaml, Cle, de Fin, i, 16, &4, in 141 m.0., “deoreta a senatn
st consuli quaestio™ ; of a praetor, Liv, =l 21, in 172 Be, *'C. Liclnius

ponsuluit penatim quern quasrire e rogations vellet.  Patres ipsum enm
quaemare jusserint.”

4 (Yo de Rep. UL 18, 28 [(of the your 136 o) “ Consul ego qusesivi, onm
vos mibl essstis in consifio, de Numantino foeders,” Mommsen (Staater, il p.
112 n. 3) thinks that the comsifiem was formed by the Fetlnles (of. Cie, de Lay,
# 0 21k

8 'For the question whether the POmErTIEN BT the firet milestone wan the Timit
of the full imgperiinm sea p. 78,

& For the roiation of the daperiom before Canmao (216 noo,) see Polyh il
110, Liv, xxii. 41,
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BRoman forces should act together Frequently the Roman
armies had been simultaneously directed against varions points
of Italy, and the eustom naturally suggested itself that each
consul should command half of the regular army of four legions,
and thus have an independent sphere of operations (provincia).t
In a defensive war, such as that against Hannibal, Italy would
naturally fall into two consular provinces;® but the practice
became even more essential when the Roman arms extended
beyond the peninsuls, and in the period of the aequisition of the
empire, from the beginning of the first Punic war to the close
of the struggle with Greece (264-146 B.0.), Jlalia as a whole, and
some foreign country such ns Greece or Macedon, are the regular
provincize held by the consuls® The arrangements which were
made for the permanent government of provinces, first through
praetors and afterwards through pro-magisteates, tended to arrest
their employment for this purpose; but down to the time of
Salla (81 B.0.) a consul might at any time be appointed to a
tran=smaring province.!

The eonsuls settled the distribution of provincine by agresment
or by lot,’ the sarfifio becoming in time the more nsual practice.
Oceasionally the Senate ventured to suggest that one of the
consals was better qualified for a special department, and in this
case the inevitable consent of his collengne emabled him to
assume it exdra sorfem®  But, as Rome's activity extended, and
the available magistrates with fmperium inereased, the important
question eame to be, not who should have one of two departments,
but which should be the consular proviness. This power to
nominate the provinces (nominare provinsias) had, by the elose of
the Hannibalic war, become the undisputed prerogative of the

! Liv. xxil. 37 ** Ita {Fubius, after the appolutment of Minusins as his ool
in 317 mo. ) obtinmit uti leglones, siout consnlibus mos esaet, inter so divideront,”

% ih, xxx. 1 [208 8.c) ' eonmuerunt patres, ub consules inter At compararent
sortirenturee, wler Brottios adversus Hannibalem, uter Etrurism as Ligres
provipeinm haberet,™

" Ttaly and Macedonia (ib xeofl 8, xHi 31, xliii 12), Italy snd Grecco
{xzxvil 1),

4 Ttalla and some forelgn country arm still consnlyr provinciee in 112 and 111
no. (Ball, Jus. 27, 49). When & consul was appointed to ons of the old
pmetorian provinees, bo did not supplant the praetor but commanded with and
over him.

* Liv. xxx. 1 “ut consules inter se eompararent sortirentarve ™ Cf. i
xxxil. 8, xxxvii 1, und the other prssages olted in note 3.

& ih. witi, 10 ; of. Oie. pre Donn 0, 24, T 205 ne. Beipio wan given Sicilia
ertra sorfen locanse his colleague was ponfifior mecimas {Liv, xaviil, 38).
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Senate,! and one of its surest modes of controlling the consuls.
This de facto power was formally recognised by a law of the
tribune C. Gracchns in 123 B, although it searcely required
legal recognition, and the purport of the ler Sempronin was to
weaken the discretionary power of the Senate by enacting that
the consular provinces should be fixed before the election of the
eonsuls who were to hold them® At this period the consular
departments were almost invariably foreign commands ; but, after
the close of the social war and the reforms of Sulle, they were
held by their recipionts as proconsuls after their year of office
at Rome had expired.

We do not know the exnct tenor of the Jer Cornelia de pro-
vinciiz ordinandis, Suolla did nothing to infringe the military
imperium of the consuls ; after as before his lnw it was legal for
them to “approach any province” ;¥ but he devised some means
of separating home from foreign commands, which, by erystal-
lising the established custom, restricted the consuls and prastors
to the civil government of Rome and Italy, and sent them out
after their year of office as proconsuls and proprastors to the
provinces. The powers conferred by the military dmperium*
were thenceforth lost, and the consul at the close of the Re-
public had less specific functions than any magistrate ; even his
criminal jurisdiction had vanished before the establishment of
the permanent courts. Yet still the consul, who observed con-
stitutional forms, was the chief interpreter of the Senate's will ;
while one who, like Caesar in 59 B.C,, violated all these forme,
might exercise an almost monarchical power. The possession of
the pansulship was the great annual prize, contested and almost
equally secured by the conservative and the reform parties from
the time of the Giracchi to the close of the Republic,® and the
competition was not wholly directed to secure the military
imperium which lay beyond it. The civil office might still make

1 Liv. xaf. 17 {218 me) *oominatne jom anten consulibus provinelae erant
fum sortiri jussl,”  OF ib, xxvili. 33

3 Ball, Suyg. 27 ; Clo, pro Domo 8, 24

3 (e, ad Aft, viii, 16, 3 *consules quibns nore majorum concessum est vel
ks Iuiirsa provineiss,”" Looollus went ps consal to Asia fn 74 8.0,

, 154,

vl 'l;'hnt stouneh comservative @ Catulos was wont Lo reflect with pleastme
“ non saepe tmam constilem improbun, duos vero mungnam, excepto illo Cinnano
tempore, fuisss ™ (Cie. posé Red, in Sen. 4, 9} By dmprobi Catules meant
i m‘iiﬂlh_“
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a capable man, supported by a powerful following, the gnide of
the destinies of the state,!

Tha Practors

We have seen how the functions of civil jurisdiction were
given to a minor ecolleague of the consuls, and how & second
colleague was subsequently added to try eases in which the
interests of peregrini were involved? The needs for Judieial
magistrates could not end here. The provinees of Bicily and
Sardinia, acquired as a consequence of the first Punie war, required
jurisdiction, and two praetors were given them about the Fear
227 B0, ; two more were added in 198 .o, for the two newly
acquired Spanish provinces, thus bringing up the full number
tosix. A lex Bashia (ciros 180 B.0.) enacted that four and six
praetors should be elected in alternate years, probably for the
wise purpose of making the practorian government of the dif-
fienlt Spanish provinces biennial; but this law was soon sns
pended, and six praetors continned to be annually elected until
the time of Sulla (81 Bc.)® It is true that between 198 and
81 many provinces had been added to the Roman Empire ; but
the principle of administration by pro-magistrates had gained
recognition while these were being created ; the praetors were
becoming, like the consuls, more and more city officials, and the
necessity for adding to their number came from the development
of the criminal law, At least eight prastors were needed for the
presidency of the eivil and criminal courts at Rome, and conse-
quently two were added by Sulla to the original six,

The variety of functions performed by the prastors was due
to their having a general and o special character. On entering
office, after election by the conturies, they were at once, as
inferior colleagues of the consuls, capable of any of the duties
which fowed from the imperium. They were then assigned
some special office, some definite provincia ; but the exercise of

! The consnl was the *' legitimns tutor ™ of tha state (Cle. post Red, ad Quir,
5, I'l}l III.!I.'; fjunst prrens bonns st toter Gdelis ™ (de Or, 100, 1, 8}
18

* Twa prootors for Sieily nnd Sanlinia (Liv. Ep. xx) two mors for the
Bpanish peovinees (Liv, roxii 27} For the lex Baclio sea Liv, x1, 44, For the
rostoration of the number six ses VeIl §i, 18, Pomponine ssyw that foor wers
ﬁn%]? Sulla (Dig. 1,2, 2, 32), but eight are fornd in 47 B, (Dio Came.
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this did not destroy their capacity for general action, For com-
mand in war, as well as for the exercise of at least civil juris-
diction—both attributes of the full imperium—they required a lee
curigtn, Each had the right tosix lictors, and appeared with the
full number when controlling a province outside the city; but,
in the exercise of his jurisdiction at home, he employed, or was
allowed, only two.! The praetor’s specific title was derived from
his provinee ; of the two original home prastors one was kmown
as the graetor qui infer cives jus dicil, or, in the colloguial phrase
which hecame titular, as prastor wrbanus; the other as the
pragtor qui inter peregrines jus dicil, known finally as the pruefor
pervegrinus.  But both the Liome practors were often spoken of us
having wrbanae provincias and exercising wrbana jurisdictio.? Their
rank was higher than that of their collengues—hence their
names were, like those of the consuls, used for dating *—and af
the two the prasfor urbanus was regarded as holding the more
distinguished position® His duties wers maturally far more
engrossing than those of his colleagne, and the lnw that he must
not be absent more than ten days from Rome during his year of
office ® made him more of a distinetly civie official.

The powers of the prastors, taken in their natural order, may
be divided into (i) their general administrative duties at Rome,
and (ii.) the duties of their special departments. In the first of
these spheres they acted in virtue of their own imperivm bub i
the consuls, and generally, therefore, when the conguls were
absent from the city. If they acted when the consul was present,
it was by authority of the Senate, and legally the consuls might
prohibit this action.® Such an injunction by the Senate was a

1 The prostor hal a right to six lictors {erparyyds éfarihons, App. Spr. 16 5
ef. Polyb, il 40) and appears with the fall nmmbar in the provines (Cle. s Feer, v
54, 142 * pex lictores cirenmslstunt ™) ; but, in the exerciss of his Juriadiation
within the city, b employed, or was allowed, only two {Censarinns de JHe Nat,
94, 8 of, Cic. de Leg. Agr. fi. 34, 93).

2 Prastor wrienu (& O de Buoch. 1L 5, 8, 17, 21), prasior qui inter cines jus
dicet (lez Agroria of 111 B2} provincia or srs urbana {Liv. xxiv. 9, xxv. 3
xrvii. 7, xxviil. 10, xxiz. 18} jurisdictio wriane (ib, Taxif. 28, =l #1}—
proelor qui infer peregrinos jus dicet (las Acil, 1. 12 and 89 ; fee Jul. Afumic,
1L 8 and 12), jurisdicto infer peregrince (Liv., zL. 1), promineda persgrina (b,
rxvil. 7, xxviil, 10}, Both thesa prastors, as digtinet from thess in foreim
pomnmanid, nre sabd to bive wrbanae provincise (b, sliil, 11}, proeincis serfrnie
{xxxil 1) fuerisdichio wrbana (zxv, 4], XXX 1

¥ p 107,

4 App. B0 113,

& Cle. Phil, i 18, 31. ® po174
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constitutional mode of coercing the consuls into doing their
duty. In this way the praetors might summon the Senate,!
propose a rogafis,? hold the levy,® and exercise eriminal jurisdietion
delegnted by the people.* Usually, however, such duties were
performed by them only in the absence of the consuls, and the
praclor wrbanus generally took the lead® although the summons
of the Senate by both home praetors, and even by a provineial
praetor, was not unknown.?

The special functions of the praetors were always assigned
by lot (sortitis). During the period when some of the praetors
governed provinces, & regular sortition took the form of an
assignment of the two urban previnsiae to two, and of the foreign
provinces to two and afterwards to four members of the callege.”
But in the third and early part of the second centuries, before
prorogation of command became the normal principle, and when
Rome had few magistrates with imperium at her disposal, this
regular sortition could not alwnys be observed. Sometimes the
two urban prastorships were combined,® or the proetor peregrinus
might be given an Italisn command, such as Cisalpine Gaul?
In this way a prastor conld be spared for the command of the
fleet or in Gaul (at Ariminum). This disturbance of the sortitio
and the appointment of a prastor exira ordinem ' were naturally
the work of the Senate. After Sulla the two civil and six of
the eriminal courts were assigned to the eight praetors by lot.

The civil juriediction, whether of the urban or provineial
praetors, still adhered to the ancient form hy which the ruling in
law (in jure) was the duty of the magistrate, and the judgment
on the question of fact (in judicio) was the function of u single

¥ Liv.-xlifi. 21, E ib. xxvil B,  ib, =1L, 14.

4 ib, xhif. 20 ; see p. 1089,

* o.g in the dilectus {ib, xxv, 22, xxxiz. 20, xiii 35).

® After Cannne the two urbon prostors summoned the Senate (ib. xxil, £if).
In 197 B.0., on the news of trouhles in Spain, “ decreverunt patres ul, comitiis
prastorum perfactis, eni prastor] proviosis Hispania obvenisset, Is primo quoqme
tempore de bello Hispanise ad senntom referret ™ {ih, zrxii. 91),

¥ The provincios assignad to the four practors are wrbana, peregring, Sinilla,
Bardinis {ib. xxviil. 10), to the six prostors the same with the addition of the
two Bpaina {ih xxxil. 28, xl. 1),

" ib, xxv. 3 (212 poe} “Ft praetores provinciss sortit] sunt ; P, Comelins
Bulla urbansin et peregrinam, quos duorom snte sors fuerat.” OF b, Lxxvil,
W;[lﬁﬂ B.C. ). 3 (%0 3

ib, xxix. 1 4 Bc) ML Marelo nrimna, Beribonio Liboni peregrinn
ot aidem Gallis,” £

W fh xxiv, 9 (216 ma) “comitils prastornm perfoctis, senatns consulttm
Inckom ut . Fulvio extra opdinem orbana provinein esset,'
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juder or, in matters requiring rapid decision, of a bench of
“ rogoverers ” (recuperafores).  'The rolings of the prastor wrbanus
had originally followed the forms of the legis actis, but in
matters affecting peregrini a custom had grown up for the praetor
to devise formularies of aetion (formulae) which bound the judes
in his decision. The convenience of this procedure extonded its
use to almost all cases, and by a ler Aebudic of nneertain date the
gimpler formulary procedure almost wholly replaced the more
complicated provisions of the legis acfiones.! The formula was
& conditioned acquittal or condemnation ; the praetor said to the
juder, “If it appears that a debt is due, an oblization has been
inewrred, ete., condemn the defendant in o cerfain amount or in
a sum left to your estimate; if the condition is not apparent,
aequit him " (si pavet . . . condemna ; 5i non paret, absolve). The
juder by his finding changed the conditioned sentence into one
that was eategorical and final.

In most communities such rulings as those of the prastors
would be oceasional expositions of a fixed code or of an uncertain
body of statute and customary law. At Home a useful practice
was adopted which brought the living law, as opposed to the
dead letter of her only code and to statutes which had fallen
into disuse, before the eyes of all the people. The prastors
announced by means of edicts, issued on their entrance on office,
what their rulings would be in any given case. The edict was
the “living voice of the eivil law”;? and it is not surprising to
find that by the time of Cicero it had taken the place of the
“song” of the Twelve Tables in the legal education of the Roman
youth.® The profession of the edict was interpretation of the
law of Rome; but it was an interpretation that tock the form
of “assisting, supplementing, and even correcting the eivil law." ¢

1 (Gains Fast. iv. 80 “per logem Aebutiam et duss Julias smblatae sunt istan
legin nctionss 3 effectumgus est tt per concepts verbs, 14 est, per formuiss,

ltigaremua " ; Gell xvl 10, 8 “enm . , . omuis . . . illa duedecim tabmlorom
autiquitns misl in legls petiouibus centumyviralinum eausnram lege Aebutia latn
consopita sit."”

T_E-[’Muuim in Ing. 1, 1, 8 “nam et ipsom jos honorarivm vive vox est jurls
civilis. "

® Cic. de Lag, i B, 17 ¥ Non ergo » proetoris edicto, ut plerique nune, neque
a XII Tabulis, ut superiores , . . hsuriendan juris disciplinam putua” OF de
Leg. ii. 23, 50 © discebnmus enim pueri XTI, ot carmen meeessarium ¢ quas fam
nemo diseit.”

4 Papinian in Dig. 1, 1, 7, 1 “jus prstordom est, quod prastores fntro-
duzerunt adjuvandi vel supplendi vel corvigendl juris civills gratln propter
utititntern pobilican.”
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It was, therefore, not the jus civile of Rome, but the valid modif-
cations of this expressed in what was currently known as
magistrates’ law (jus honorarium). The civil law was of eourse
presumed as the background of thess doouments ; it found ex-
pression in many formulae which the magistrates continned to
give, and the album itself probably eontained a line of separution
which showed where the formulae based on jus civile ended and
those founded on magisterial promises began. The most typical
language of the jus honerarium is one of command veiled under
the form of promises; the praetor asserts “under eertain given
circumstances I will grant or will not grant a ease” (judicium,
aclionem dabo . . . nem dabe). Less frequently the lingunge is
more imporative : I will compel payment or an oath” (sfeere
aut jurare cogam); before the question of right is deeided, “1
forbid force to be used” (vim fieri veta).

A consideration of judge-made law, the consequence it may
be of precedents drawn from already decided cases, and there-
fore merely the recognition of practice which had already crept
nto use,! but still expressed, as it is in this case, in a purely
abstract form, suggests many questions.  First, as to its validity.
The edict was law that held good for a year (lex anaua):® a
limitation that would have produced s most unsatisfactory
uncertainty as to its validity for future litigants and subee-
quent magistrates, had it not been for tho facts that it was
actually continuous, and that it was received, only to be slightly
modified in accordance with legislative changes or with the
demands of convenience, by successive wiclders of civil juris-
dietion. To use technical language, the edict was perpefuum e
tralaticium.®  Becondly, we must consider the limitation on the
magistrate and the forces that bound him to observo his own
promulgated law. At Rome the veto operated successfully for
this purpose® even before the passing of the lez Cormelia of
67 1.0, which obliged & magistrate to ndhere to the rulings of

! For the edict as the expression of costomary Iaw ses Cic. de Tavent, i, 22,
87 “ Consuetudine mutam jus esse putatur i, quod voluntate ommiom sis lege
vetustan comprobarit . . . Quo in genere el alla sunt multa of eorum multa
mLxims pars, quas proetores edicers congnerunt,”

¥ Ciz. in Verr. | 42, 100 * qui plurdmam tribunnt edicto, prastorls efictam
lagein apnuam dicont ease,™

¥ Asecn. in Cornel. p. B85 Cie. in Vorr, L 44, 114,  Perpetwwm tmeans
Heontinnous,” frmlaticaim * transmitted.™

* Cic. in Verr, L 46, 110, CL p 176,
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his own edict.! In the shaping of the edietal rules the mere
fact of publicity in a community so legally gifted as that of the
Romans must have sufficed to keep the magistrate within the
bounds of prudence; when he wns conscious of little logal training,
the assistance of eminent jurisconsults must have frequently
been called in.

The edict is the source of most of our modern Boman law ;
the titles of Justinian's Ifhges! are often commentaries on its
rubrics excarpted from the writings of the scientific jurists, and
that it should become the prototype of the world’s law was only
natural when we consider the way in which it was built up.
It was not only the collective work of generntions of gifted men,
who were fortunately not professing lawyers, but it was the
outcome of an adjustment of Roman Inw first with that of Ituly
and then with that of the provinees. The beginnings of a
recognition of a “law of the civilised world” (jus genfium) must
he older than the institution of the proelor peregrinus, since
for more than & century the prosor wrbenus had been issuing
edicts not merely for cises but also ior peregrini; but, when a
separate comprehensive odict was issued for peregrini, equity
found & more systematic expression, and its resction on the
comparatively rigid forms of the urban edicts was necessarily
great ; but the power of this resction was possibly even surpassed
by that of the provincial ediet (edictum procinciale), issued
originally by the foreign praetors and then by the proconsuls
and propraetors in each of Rome's dependencies,

The connexion of the praetors with eriminal jorisdiction was,
apart from the mre oceurrence of a special judicial commission,
due to the growth of the standing courts. These guaestiones
perpefuae or judicia publica were to a large extent modelled on
the civil procedure by which compensation was exacted through
n court of recuperafomes. Hence the practors seemed their moat
appropriate presidents, and the size of the college wns, as we
have seen,? increased by Sulla to meet the growing number of
these courts. For criminal jurisdiction six praetors were avail-
ahble, whose provinees were possibly determined by the Senate
and were certainly distributed amongst the designated magistrates

1 Aspon. in Cormel po 58 % Alinm delnide legem Cormelivs, . . , tulit, of
prictores ex edictis suis perpetnis jus dicerent, quae res . . , grotinm ambiticsis
proctoribos, qui vorie jus dicere sasmoverant, sustulin”  CL Dio Cass, xxxvi, 23,

*

P 204,
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by the use of the lot.!  Although the general principle of distri-
bution made each practor preside over the jurisdiction ordained
by a single law which created & quaestio, yet the spheres of juris-
diction were by no means fixed. Groups of guassfiones or of
their branches * might be rearranged every year, and it may not
even have been neeessary for w single praetor to maintain a
particular sphere of jurisdiction throughout the whole tenure of
his office. The general administrative functions of the office
might interfere with jurisdiction, and a readjustment of the
original distribution of provincige, probably with the consent of
the Senate, seems to have been sometimes necessary.

The Aadiles

The junction of the plebeian and curule aedileships into a
single office is testified by their being spoken of together where
their duties are mentioned or preseribed by law,* and the fusion
was &0 complote that it is sometimes impossible to discover
whether a historical reference applies to the plebeian or to the
patrician magistracy. But in their respective qualifications for
office, forms of election and insigniz, the separation was still
complete. The plebeian aediles must still be plebeians, while
the curule aediles belonged in alternate years to either order ;5
the former were elected by the Plebs, the latter hy the comifia
fribufa of the people ; the former sat on the modest bench of the
plebeian officials and had no distinctive dress, the latter sat on
the eurule chair and wore the praeferts ¢ the anomaly remained
that the one office was not a magistracy at all, the other a
magistracy proper which gave its holder a claim to a seat in the
Senate. The one peculiar privilege of the plebeian nediles—the

! Cic dn Verr. Act. L 8, 21 pro Mur. 90, 42, The fullest sccount that we
possass of the distritwition of such funetions nmougst the members of the
refers to the year 66 me. (ib. gro CTuend. 53, 147 ; Ascon. i Cornel. p, 50},

% tp. the lax Obrnelin de siceriis of vendficle took copnlsance of munier,
polsoniug, snd srsou, that de fulos of the forgery of doctments and of wills s well
48 of colning.

# After the serfitio for 82 B.0. the prastor Q. Metellus Celer was given the

of Ciaalplne Ganl (Cle. ad Fiom, v 2, 3, and 4, During his praetorship
MI he had been summoned to a cormand in northers Ttaly,

4 Cie. ez Lay. Hl, 3, T " Suntoque aeililes, curatores urbis, sqnonas lularnmgua
sollemninm : ollisque ad honoris ampliords gradum s primus sacensns esto,” O,
lex Jul, Aunic, 1. 24, $ po1o,

¥ Cla. dn Verr, v. 14, 88
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snorasanctites which they shared with the tribunes—vanished ns
a consequence of their employment ns officials of the state.!

The genoral position now assumed by the aediles was that of
assistants to the consnls in the administration of the city ; in
the fulfilment of which task they had certain special spheres of
competence nzsigned them.?

(1) Their care of the state archives—originally possessed to
a limited extent by the plebeian aediles *—was still eontinued,
and they divided in some unknown way with the quaestors the
custody of senafus consulls in the aeravium Safurni.t

(2) The ewra wrbis involved a series of duties connected with
the public sites, buildings, and functions of the city. The aediles
had to see to the paving of the streets, to insist on individuals
keeping the pathways before their own houses in repair, and to
lease out at the public cost the renewal of such thoroughfares
as were connected with public buildings.® They saw that all
public places, such as roads and squares, were kept clean and
clear of obstacles, partly from a sanitary motive, partly for the
purpose of preventing the encroachments of private buildings
on public sites® They controlled the watersupply and pro-
hibited private persons, with the connivance of the water-
inspectors (aguaris), taking more than their fair share from the
public conduits.” Their control of public buildings and temples
was limited to inspection and supervision, for the repair of such
‘buildings, at least when undertaken on a large scale, was leased
out by the censors. Closely connected with this aedium sacrarum
procuratio® was their control of the culfus of the community,
which ohliged them to see that no foreign innovations erept into
the primitive form of Roman worship® Their police duties ars
shown by the edicts which they issued for keeping order at the

1 Livy (i 55), In stating the ineflectiveness of the mcrosanciiias granted by
law and nob by oath, says ®itaque asdilem preudi dociqua & muajoribus
m#rhlnbl'l:nu. ete.” Cf, Gell xiii, 13,

Cle, de Leg, iil. 8, 7, cited p, 205,

3 p.04, * Dio Cass. liv. 28,

¥ Lex Jul. Munic. IL 20, 89.45, 29 4,

" Boet. Vasp. 5 ; fe Jul, Muniz L 68,

T Cie. ad Fiem, viil 8, 4 {Coelice Hofus, cornle sedils fn 50 Be. says) Ynisf
ego mum tabernariis et aguariis pugnarem, veternus civitatem ocoupasast,”

® ib. in Ferr v. 14, 96 “mili eacenrom sstinm procurtionem, mihi totam
urbem tuendam ssse commbssnm.”

B Liv, xxv. 1 (on the spresd of forelgn mperstitions in Romas in 213 me)

* incusati graviter ab sennty sediles triumvirique capitales, quod non prohiberept,”
CL. Cie. de Har, Resp, 18, 27. ;

P



o ROMAN PUBLIC LITE CIAR,

public games,! and by their control of private places of utility
or amusement to which the public were admitted, such as baths,
taverns, and the like®

The aediles possessed the usual means of coercitio for enforeing
their decrees ; they seized pledges ( pignorn) and imposed fines*
(multag)® When the latter surpassed the limit of the mulia
suprema, the ease went on appeal to the people; the plebeian
aodiles defended their fines before the concilium plebis, the curule
before the comifia fributa. From the ewra wrbis also sprang an
anomalous civil jurisdietion which was confined to the eurule
aediles ; in one form of civil action which survived in their ediet
as codified under Hadrian—that, namely, arising from the
damage done by wild beasts on the public roads—it was they
who gave the formula and appointed the juder or recuperatores s

(3) Their care of the market is typified by Cicero in the
most important of its subdivisions—the care of the corn-supply
(ewra annonae).® Their duty was to regulate prices as far as
possible, especially by the prevention of monopolies; the uediles
often sold corn at a moderate price fixed by the state, althongh
sometimes ambition led them to incur the loss themselves ;¢ and
it was they who as a rule presided over the distributions
orduined by the later leges frumentarine” The supply of corn to
an army in Italy from the city magazines was also one of thejr
cares.® Other duties springing from their eontrol of the market
were the enforcement of the sumptuary laws? the inspection of

1 Macrob, Sal, §i. 8 “lapidatus & populo Vatinlos ewm glodistoriom muonu
ederel, obtivunrt ut asdiles edinerent ne quis tn arenam nisi pomuem misisss vellet, ™

* Bemecs Kp. B0, 10 “‘hoc quoque nobilissieni nediles fungebuntur officio
intrandi ea Joca quas populum receptabast exigendiqne munditias et atilem ac
salulrem temperatnram.”  CL Soet, (aud. 88 ; Tao. Ann. ii. 85,

# Tue. Aun. xiil 28 (66 A.0.) © cohibite artins et sedilinm potestas statutumqus

curnles, quantum plebei pipnoeris enperent vel poenie in i

4 frg, 2, 1, 40-42 (from the edict of the curnle asdlles) “ns quiz canom,
verrem vel minorem aprum, lupuom, wrsum, pasthamm, leonem , . fqua vilgo
itur fiot, ita hnbuisss velit, ut eniguumn notere domnomyve dare poasit”

Fp 8o 4

’ Eh', xxiil. 41 ; xexl 50 xxxitl 42, Clo. e OF. £ 17, 58 “ne M. quidem
Bejo vitlo datnm est, quod in earitate nsse modium populo desdit : magnn enim s
&t Inveteratn invidin, nee torpl jastars, quando ernt pedilis, nee muorima lieravit,”

T Cie. ed Fam, viil. 8, § (from Caslius Rofus fn 50 ne.) * slimentariam {legam),
qua jubet asdiles metiri, jactavit (Corin)."

* Liv. xxvl 10 (211 e, when Hannibal was ot the gates of Rome) ** Fulvins
Flacens . . _ Ioter Faquilizam Collinamaque portam posilt casim.  Asdiles plebis
eommentum eo eoipportorunt,”

® For this there is no diroct evidence, bot the sediles eomplain phout £he
tranngression of sumptusey Taws o Toe, Aww, fil, 53-55,
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weights and measures with the maintenance of their normal
standard ! and the regulstion of the sale of dlaves and cattle.
Thi= power found expression in eivil jurisdiction, which was
in this ease also eonfined to the eurale aediles. It was they who
gave the formula for the return of slaves and eattle sold under
fulse representations, and appointed the juder in such enses?

(4) The cuwra fudorum of the sediles was not the mere
presidency of festivals such as was possessed by other magistrutes,
but the establishment of regularly recurring games, very largely
at their own expense. The games were given jointly by the
respective pairs of colleagnes,? the oldest festival, the ludi
Romani, being in the hands of the curule,* the ludi plebeii in those
of the plebeian aediles.® The other festivals established from
time to time—Megnlesia, Cerealin, Floralis—increased the burden
of the nedileship. The Megalesia apparently fell to the lot of
the eurule aediles,® the others seom to have been given in-
differently by either pair.

The nediles are sometimes found exercising functions of
eriminal jurisdietion, all of which eannot be bronght into close
connexion with any of their special powers, and which, there-
fore, do not spring from the ordinary esercitio. This criminal
jurisdietion was, like the civil jurisdiction of the eurule aediles,
an anomaly, for these magistrates did not possess the imperium.
It is to be explained partly as a survival (for some jurisdiction
of the kind had been exercised by the plebeian aediles) and
partly as the result of considerations of convenience. Before
the institution of the quaestiones perpetuae there was a great lack
of criminal courts at Koms, The guaestfores were at hand for the
trinl of grave capital crimes ngainst individuals, and the tribunes
for political jurisdiction. What was needed was a magistracy
for bringing ordinary and lesser crimes involving a money
penalty (mulfa) before the people, and this was found in the
aedileship. It is true that the aediles were not prohibited from
undertaking the prosecution of political erimes that might be

1 Momma, Steafer, i, p 499, Heo takes “cum tubernnriis pugnarein ™ (Ce,
ad Fom. vill. 8, 4, citad p, 209) in this sense,

" Dip. 2, 1,1; Gell. iy, 2

B Cin. in Ferr, v. 14, 34,

§ Liv. x. 47 ; xxvil. 6. They wore sharsd by both colleagues (Snet, Cles, 10).

# Liv, xxfii. 30.

¥ Dio Clas=, xlii. 48 (44 L), Hers bya deerse of the Senats the HEgﬂmlu.
are celshrated by the plebeion nediles.
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met by a fine, such as & mild case of majestes® or the hribery of
a bench of judices;* and judgment on a breach of the peace (ris)
was in harmony with their police duties® But as a rule it is
& class of ordinary erimes, somewhat beneath the dignity of
tribunician prosecution, that we find them visiting. Such were
adultery committed either by men or women,! usury,® illegal
specilations in corn,” and the offence of exceeding the amount of
domain-land which the laws permitted an individual to possess”
The aediles were stimulated to a carcer of prosecution by the
singular custom which permitted them to retain the fines
collected and to apply them to any public purpose which they
pleased. We find them expended on buildings and adornments
of the city, and by the plebeian asdiles on their games.®

Tha Cheaestors

We have already spoken of the criminal investigators (guaestores
parricidii), whom tradition attributes to the monarchy,” and of
the more certain assistants of the consuls for eriminal jurisdiction
and finance (guasslores parvicidii ef aererii), who are assigned to
the early Republic.’® We have seen that, first nominated hy
the consuls, they were soon elected by the tribes,™ and wa have
witnessed the opening of the office to Plebeians when, in 421
B.0., the number of quasstors was raised from two to four, and
one of these officials was assigned to ench consul in the field 1
Ahout the year 267 n.o. four more were added for the purposes
of Italian administration, and no further change is recorded

! When dnring the first Punie war Clodis nttersd her {ll-omened wish about
the Homan people, “C. Fundanios ot Ti Sempronics, asidiles plebel, multam
dizerunt el aards gravis viglntl quingue milla™ (Gell. x. 6). ©F Buet. I, 2.

* Cicern promises, as sedile, to prosseuts those * qui ant deponers nut sesipere
aut recipers st pallinere sut sequestres ant interprotes corrompondi judiefl solent
e (in Verr, Act. 1, 12, 86).

2 An instanes is furnished by Clodins’ Pmuuutiun of Milo in 68 B, (Cle pro
Sext 44, 05 5 ad Q. fr. 2, 3). A prosecution by the aedile in defonce of his own
dignity or person is an ooteoms of his ssereifio, An instance is furnished by
Gell. iv. 14.

S Liv, vitl, 32 : xxv, &

* b, xxxv. AL

" ih. xxxvill, 35, Hers the offence was aaasma compressa by the corn-dealers,

7 Condemnation ** quin plus, quam quod lege flnitum erat, agrl possiderent ™
{ib. x. 18). Condemnation of pectiarii (x. 47). Of xxxiii 42

¥ b xxoviil. 863 = 20

* p g3, W p 80, i p 81, L §
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until Sulla raised their number to twenty,! although some inter-
mediste inerease is not improbable,

After the quaestorship had become an independent magistracy,
its tenure continued to be annual; but the consular quaestor is
g0 mich a part of his superior that, after the prolongation of
the imperium had become usual, a biennial tenure, held partly in
Rome, partly in a province, must have been the rule? The
rank of the quaestor was the lowest in the cursus honorum,* and
he had nome of the #nsignic of the curule magistrates. Coins
oxhibit him on a straight-leggzed chair, with a money-bag or
monay-chest, and a staff the significance of which is unknown.

The guaestorian provineine were determined, before these
magistrates entered on their office, by a decree of the Senate®
and the individuals were then assigned to their several depart-
ments by lot ; although, probably always by a special grace of
the Benate, there are instances of commanders selecting their
own assistants.®

The departments may be grouped under the three heads of
urban, military, and Ttalian,

(i.) The general duly of assistance which the two urban
(uaestors (guaestores wrbani) rendered to the consuls was curtailed
of one of its attributes by the loss of their eriminal jurisdietion
about the middle of the second ecentury B.C. ; for they conld no
longer have been needed as delegstes in parricidium after the
first quaestio de sicariis had been established® Their funetions
were henceforth, as they had for some time mainly been, financial
Their old association with the eerarium gave them the eustody
of the keys of this treasury,” the guardinnship of the standards
that were kept there® and, above all, of the great mass of state
papers and archives which it held. These contained Jaws® and

1 Tuo. Anm, xl. 22 “ post loge Sullae viginti creati supplondo senatui

% (L Grucohus served ns quasstor for three years ; one woa spent in Homss and
two in Bandinla (Plot. . Graech, 2).

® Cle dn Verr, Ack i 4, 11 “ quaestors primus gradus honors”

4 ih, L 18, 34 “qnaestor ex senatns consulto provinelam sortiths s

¥ Liv. xxx. 83 * Laslium, eujus . . . ¢o anno quaestorls extrn sortem ex
sanntusconsulto  opers utebatur” (Scipio in 202 e ); Cle. ad Af vi 8, 4
“ Pompeins . . , Q. Cassium sine sorte delegit, Caesar Antoninm ; &g sorte
ilatum offenderem 1

" Tha first trace of & guasalic de sicariis is in 142 wo. (Che. de Fin i 10, 54l

T Polyh. xxiv. Ba, 1.

" Liv, fil. 60 “eigna . . . & guaestoribus ex nerario prompta delstnque in
EAILAIIL,

¥ Cic. de Leg, iil. 20, 46,
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decrees of the Senate,! the list of judices® the public accounts
(tabulae publicar), which ineluded the statements of moneys votaed
to magistrates® and the reckoning of provincial governors with
the aerarium in respect to direct tribute paid them by the pro-
vincials. Connected with this finaneial enstody were the (uaestors'
duties of collection. To them the publicani usnally paid the sums
which they had guaranteed for the leasing of the public revenues
The collection of fines imposed by the judicia populi, and exacted
by the guaestiones for peculation and extortion, was also in their
hands.*

The quaestors also condueted sales on behalf of the treasury—
not of those large portions of the public domain which were
alienated by the censors, but of current acquisitions, such as those
of slaves and booty captured in war,® and of that portion of
conquered land which was brought immediately under the
hammer (ager guacstorius).”  This threefold function of guardian-
ship, collection, and sale gave the urban quaestors an unequalled
grasp of the state of the public revenues, and as they were
annual, while the censors—the budget-makers—were merely
oceasional officials, we are not surprised to find them making
financial statoments in the Senate®

(i.) The gencral assistance which the quaestors were meant
to render to the consuls was extended, ns we saw,” in the year
421 B.C. to their activity in the field. Each consul or prastor
who assumed & military command was given a particular fuaestor
(the dictator being exempted from what was regarded as o
limitation on the discretionary powers of the magistrate), and,

! Liv, szxiz 4, It wae the duty of the quacstors to ses that they wers
pumine.  Cito the younger required the oath of the esusols that o certain
docree had been passed {Plut. Cud, Min, 17).

% Cic: FPMI v. 5 15,

b in Ferr. fil 79, 183 “eorum hombutm (the soribas of the quasstors)
filel tabinlne publicas perfoalague maglstratunm committuniur,™

* The seourlty was given to tha aersriem {*' subsignare spud asrarium *
Cle. pfo Flazeo 32, 80) ; hence the monsy was probably padil into that tressury,

* Liv, xxxvill, 58 ** Hostilins et Forins damnati (for peenlatus in 187 me,)
prazdes eodem dis quaestoribus urbanis dederunt,”  In the fer Aol Rep. (1. 67
it in saldl of the man convigted * o[ nnestori} proedes fucito det.”

¥ Plant, Cpd. 1. 2, 111 ; ii. 8, 453,

T Hygln. de Coid. Agr. p. 115,

N Auct, ad Herewn. §. 19, 91 * Oum L. Baturninns logem fromentariom de
semiissibus ef iriantibos latiris easot, Q. Caepio, qui per il temporis quaestor
llrhﬂ-mu’ 1l;;k. docuit senatum seravium pati non posss tantam langitionemn,

B .



1w THE INDIVIDUAL MAGISTRACIES 216

after the eustom had grown up of extending the imperium, these
assistants accompanied the proconsuls and proprastors to their
provinees. The term of the quaestorship was prolonged with
that of the office with which it was associated,! for the connexion
between the superior and inferior was regarded as being of
almost as personal a character as that between father and son.*
We shnll examine the relation more minutely when we come to
denl with provineial organisation. It is sufficient to remark here
that, though the quaestors’ functions were mainly financial, they
ware in all other respects true administrative delegates of the
magistrates with imperium,® and were constantly employed om
judicial and military business.

(iii.) The quaestors of Italy were probably identieal with
those of the fleet (classial), and were a result of the organisation
of Italy which followed the war with Pyrrhus (267 B.c.). For
the purposes of the Pyrrhine war twelve quaestors were ereated,
whose number, when they were given permanent stations, was
reduced to four.* Three of these stations enn be approximately
determined. One was Ostia, and the tenure of this post was
burdened with the duty of the supply of corn to Rome.® The
second appears to have been the woods and forests (ealles) of
Italy.® The third was in Cispadane Gaul,” perbaps at Ravenna

Tp. 213, I the quaestor was lacking through death or nny other canse, the
guvernor sppointed one of his lapali as pro quaesiore (Cie. in Verr, i 88, D0).

3 Cie. pro Plone, 11, 28 * morem illom majorom qoi prassoribit in parentum
loeo quesstoribins suis prastores esse oportere,”

B ih. im Verr. i. 156, 40 “Tu, enm quuestor ad exercitum missus sis, custos
non solum pecunine ged etinm consulis, particeps omminm rerum eonsiliorumgue
fuaris, "

* Lydus de My, L 27 sporderor ‘Puualer soleper roir evupaydran ippg
v "Hweipdry aorecxevdotn oridor xml wpordhdiprar ol redodperoc chasainel
(olawsl ravdpyat) Ty dpfg Svecaifem malrrwper,  Lydus may be right abont
the original number, although it bas been sometimes thought a confused remini-
scence of the roising of the number from four to eight.

B Vell. i 94 ; of Cio. pro Mur. 8, 18 “tn illam (provinciam habuisti), cui,
enm quaestoris sortiuntur, etinm acclamar] solet, Ostiensem non tem gratiosam
eb Mlustrem quan negobiosam et molestam, "

% Tae Anw, lv. 37, In 24 an a risiog near Brondisinm wee repressed h}f
“Curtias Lupuws gqunestor, cul provincis velers ex more calles evenerunt,™
Mommsen | Sfagter, fi. po 671), followlng Lipehus, would remd Coles, the oldest
Latin ealony in Campanin, sml therefors supposes that this quoestor's functions
extendsd over the whale of South Italy. The woods and forests waa the pro.
wineis which the SBenate destined for Coesar as proconsul (Suet. Ones, 10 % opemn
optimatibos datn est ut proviociss foturiy consulibes minimi wegotil, 10 est,
silvae enllesque, decernerentur ™).

T Plut, Serf, 4.
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or Ariminum. The fourth is unknown, but was perhaps the
quaestorship at Lilybaeum in Sieily, which, after the creation of
the first Sicilian praetor in 227 nc., would have become n pro-
vineial post.  The other three survived the Republic as spheres
of Italian administration! The functions of these quaestors
were chiefly the levying of contingents from the allies in ships
and men,* the protection of the coasts, and at Ostia, as we have
seen, the supply of corn for the capital.

A further quaestorian department is mentioned by Cicero—
the provincia aguaria, which was probably concerned with the
water supply of the capital. It is uncertain whether this
funetion was attached to one of the Italian quaestorships?

The Cenzors

We have already described the institution of the censorship
in 443 pc.,* and have seen that patrician rank was originally a
necessary qualification for the post. The first mention of a
plebeian censor is in 351 B.0.5  One of the Publilian laws of 330
B.0. is said to have extended to the censorship the provision of
the Licinian law about the consulship, and to have enacted that
one censor must be a Plebeian ;® but it is not until the year
131 B0, that we find two plebeian censors,”

The election to this office, like that to the other higher
magistracies, took place in the eomitin eonfuriafa® under pre-
sidency of the consul. The election was then ratified, not, as in
the case of other magistrates, by a lex curiata, but by a lex

1 The Inst to remain were the Gallic and Ostlan, which, as Tlalian provincise,
were abolishad by the Emperor Qlandius in 44 4.0, (Suet. Cfand, 24).

# Bo Bertorins, as Gallic quasstor in the Marsio war, was instructed rrperidray
v =« saTaldyey sal Seda woelrfo: (Plut Serf. 4).

* Cicero speaks of Vatinius, when holiding this post, being sent to Puteol] on
some other business {in Fad 5, 12), but this does not show that ho was holding
an Itallan quasstorship,  Seo Momma. Staaler, ii. p. 578 0, 3.

* Liv, iv, 8; soe p 115

¥ i vil 29 (0. Marcius Rotilus) s of, x. 8,

¥ ih, will. 12 **ut alter utigne ex plebe, cum eo [ventum sit] ut uteumgus
plebeinm fierl Ticoret, consor croaretor.” Madvig amd Mommssn wonid ammit
*ventum sit.” and so make the Publilian luw open hoth places in the college to
Plebelans,

Tib, Kp, lix. *Q Pompeins Q. Metellos tauneg primum otrigoe ex plobe facti
cennores lostrom condilernnt.”

¥ Mossala ap, Gell. xiil, 15, 4,
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centuriata, a form of statutory approval which marks the censors
as peculiarly the officials concerned with the organization of the
ezerciius,

In rank the censor occupies an anomalous position.  Although
lncking the imperum and the right of summoning people and
Senate, he is reckoned amongst the majores magistratus, he has
the “higheat auspicia,”® he sits in the eurule chair, wears the
purple-striped togn, and (an honour accorded to mo other magis-
trate) is boried in the full purple of the king® Politically the
censorship was the apex of a career. Often beld in its carlier
period by ex-consuls, it became practically confined to the
consular, and its enormous powers, its lofty ethical significance,
and its comparative infrequency made it the goal of those who
had already attained the chief titular dignity of the state.

Four attributes of the office are wery important in deter-
mining ita character. The first gave it the necessary authority,
the others created u healthful limitation of its powers,

(1) The eensorship was an irresponsible office Its holders
could not be called to account for any act done in eonnexion
with the eensus, any act that was an outcome of the eenzoria
pitestes ratified by the lex cenfuriafe; and although the leckio
senabus was a later addition to their functions, this power seems
to have been included in the indemnity. This principle of
immunity was stated in a decree of the Senate of the year
204 B.C.® and, although often challenged by the tribunes, was
maintained until the close of the Republiec. One of the effects of
the Clodian plebiscitum of 58 B.C., which limited the discretionary
power of the censors in the regimen morum,® wonld have been to
make them judicially responsible for & breach of its provisions;
but this law was soon repealed. The censors were also free from
the nsnal limitation ereated by the tribunician intercession : it

1 Cin, de Ley. Agr. i 11, 20 “mojores de: singnlis mugistratibus bis vos
sententiam ferre voluernnt : nam cum centuristn lex cemsoribes ferebatur, cum
curinta ceteris putriciis magistentibus, tam iterum de elsdem jodicabmiun™

B Messuls ap, Gell, xiii 15,

5 Polyhine (vi. 58) says that the imago of the censor at o funeral was elad in

lo. A= all the insignia of the other mugistrates that he mentions are thoss
E{ﬂ{td: Tife-time, this should be troe of the censers, Porlaps the somplete purple
wns worn for certain ceremoninl porposes,  Mommeen (Saater, L pp. 411 and
448) thinks they were only buried in it.

4 doeh drveedtioros { Dionys. xix. 16}

B Liv, xxix. 87 ; Val Max. vii. 9, 6

" Ascou. in Pison, p. 0,
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was clearly invalid against the particular polestas exercised at the
consug;! although the olnuntiatio conld b employed against the
summons of the people to the census and the Jusfrum, as againat
any other confio ®

(2) The limitation of tenure to eighteen months cansed a
break in the continuity of the magistracy, and was a gymbol that
the office was merely oceasional. The censorial ordinances were
valid for the whole quinquennial period of the lustum, but,
whatever may have been the original intention of the limitation
of tenure, it was continued as an effective guarantee against such
enormous powers buing exercised for a continnous period of four
or five years.?

(3) Re-election to the censorship was forbidden, for a
continuous moral control exercised by the same men would have
been intolerable

(4) The collegiate principle operated here as in other offices,
but nowhere was the check of the veto more necessary and more
healthy than in its influence on the arbitrary moral judgments
of the censors.  Without it the Senate might have been packed
by » single man, and degradation from the highest positions and
on the scantiest evidence might have been due to eaprice, and
followed by the unpopularity which divided responsibility
renders less intense.5 The collegiate relation wus, indeed, closer
in this than in any other magistracy. Its holders must be
elected together, the name of the singly-appointed censor not
being returned ;° and, whether from grounds of convenience or

! Heuce the helplesaness of the tribune against consorfal animadversion, Of
Liv. zllv. 16 “molts equi sdempti, inter quos P, BRutilio, qui tr. pl. vos
violonter aoowanrnt : tribu quogue is motus e sersrins fuetus,”

3 Cie. e AfL iv, 9, 1.

" ¥or the later mods of regariling this Hmitnblon see Liv. iv. 24 * grave csae
iindam par tob aunos magns parte vitse ohnoxios vivere, But, if the tenure was
fixed by the fe= Aemilia (of the dictator Mamerens Aemilins, 484 no., Liv, Led
it before the censophip Lad become & dangeroos pawer.

* Liv. xxiil 28 “nec cemsorlam vim unl permissam o eidem fterum.” The
prohibition Is attribated to o law of Mareius Butilus Censorinns, consor 204 and
265 B0, (Plut. Cor, 1 of. Val Max. jv. 1, 3); but it could not hive been his
work, at lanst a consor, for this offieial bad not the jus rogandi.  See Momma,
Stanter. Lop, 520,

# 1t s Cicern's business in the pro CTusntio (43, 122) to represant this divery.
enoe of view na 8 weakiess in the eensorship; of. Liv. xlii 10 {178 me,)
*tunoors et o re publica censurn fult . . neque ab ltero notatum alter protnvit."”
Hut I was 0 necsssary condition of the conkinunuve of the office in s free state.

¥ Liv, ix. 84 “eum ita eotiparatum s majoribus sit ot comitiln censorils nis
Ao eonfecerint lagitin sffraghs, non renuntiato altero comitia differnntur,”
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from a religious scruple, it was enncted that, if one post was
vacated by abdication or death, the holder of the other should
resign,!

The original and specific powers of the censors, varions
ns they seem, form a perfect unity. Their work is briefly that
of numbering and purifying the people. The accompaniments
of this ¢emsus are (i) registration, ie the assignment of indi-
viduals to their proper state-divisions; (il) the decizion of the
incidence of financial burdens, based on an estimate of the
property of individuals; (iii.) the consideration of the moral
worth of individuals with reference to their fitness to exercise
varions funetions of state, known generally as the repimen morum ;
iv.) the purification (hesfrum), perhaps to avert the anger of the
gods from the iniquity of numbering the people, perhaps merely
a regularly recurring atonement for involuntary sin, the voluntary
sinners being first removed by the exclusion effected by the
CHTE TROTHIL

To this aggregate two functions were added : first, the lectiv
senatus, which, although no part of the eensus, is an outeome of
the same activity and forms sn integral part of the regimen
worum ; secondly, financial duties, such as the leasing of taxes
and opers publica—functions that any of the supreme magistrates
could perform. They are not an integral part of the census, and
this portion of the censors’ business is conducted under sena-
torial supervision.®

L The lectic senatis, although in the eyes of the censors and of
the world the first of their charges, was but a late attachment to
their office. Even in the year 311 mo. the consuls could still
venturs to set aside a censorian list and return to the practice of
selecting their own consilfum,* and later still (216 B.C.) a dictator
could be chosen for the purpose of filling up gaps in the order.*
A lee Ovinda, a plebiscitum of uncertain date, may have made the

¥ Tradition attribnted the origin of this rule to o religious scruple, **quia eo
hntro (in which o sufecfus was q:[;.ulutadj Homs est capta: nee deinde unguam
i demortui locum cemsor miflieitar ™ (Liv. v 31},

% Cissro mizes up the earlier and Inter functions in his psemdo-law, which
expresses all the activities of the cemsors (de Lag. il 8, 7), “ Ceunsores popull
sevitates, suboles, familine pecuninsque censonto @ urhis, tectn, templa, vias, aquas,
asrarfum, vectignlia tuento : populique partes in tribua discribunto : exin
pecunias, asvitates, ondines partinnto : equitum peditwmgoe prolem diseribusto :
enelibes esse prohibento: imores populi Tegunto: probrmm in senatu ne
relinpmunto, "’

8 Liv. ix. 80, ¥ ih, xwifi. 22; ses p. 108,
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censors mainly responsible for the leefis, but the fragmentary
parsphrase of its contents, which has been preserved, merely
limits their discretionary power in the exercise of their choice.
The censors are to choose “the best men,” n direction whidh,
interpreted by our knowledge of later methods of selection,
implies at the least that ex-curule magistrates must be chosen,!
at the most that the whole list of magistrates (including the
plebeian aediles and the quuestors) should be serutinised before
eénsorinn nominees were appointed.?

The framing of the Benate's Hst was, in accordance with the
estimate of its importance, the first work of the censors after
their entrance on office, It was accomplished rapidly, for there
was no summoning of the Senste as a corporation, or even of
individuals, as st the consus. Facilities may have been offered
to a senator of clearing himself of churges® but formal procedure
was dispensed with, and nowhere was the arbitrary power of the
censors more manifest than in the execution of this the gravest
of their duties.

Bejection took the form of affixing marks (nolac) against
names in the register ; these names were omitted in the revized
list.  Then took place the sublscfio of new names, and here the
censure was pronounced by omitting those who had a claim to
a seat in the house.* The veto, which operated in its eonstantly
negative manner, which enabled one consor to retain o name
omitted by the other® or even perhaps to hinder the election
of a new member selected by his colleague, and the written
grounds for censure appended to the rejected name (sub-

! In the grest sublectio nfter Caunse (216 me) the ex-curals magistrates nol
alresuly on the list were chosen in the order of thelr tenure of power; then the
ex-nediles, ax-tribunes of the plebs and the guoestorii, lastly men of distinetion
wha lind held no mugistrasy (Liv, xxdil 2487

* Festus p. 248  Ovinia tribonfein intervenit, qun samotum est uwt oensores
ox omni onfine optimum quemque jorsti (Cbd, curisti, Mompeen eurfatim} fa
snatum lagerent” If “ex omni ondine” means *from every grude of the
lmfiltrnn}'," the seeond interpretation s nocessary.

Thie oratis of Cato ns censor agalest L. Guinetius Flamdnins was dalivered it
nobam (Liv. xxvix. 42) ; but it suggests that the oeusors felt themselves bornd at
timen to give ressons for their actions,

* The phrases for refection and omisslon are morere, gicers, prosterire.  The
Inst applies both to existing and to expectant senntors, ind has reference to the
Iluh]ltl;ff;dlhg of tha list {meilativ) (Cic. pro Domoe 82, 84 * prasterit in recitando
BEILR

* Liv. =il &7 * retinnit quosdam Lepilus o collegs prosteritos™ ; ef Qe
e (Mueni. 43, 122
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seriplio  censorin),! were some  guarantees against eapricions
exclusion.

The automatic method of recruiting the Senate introduced by
Sulla produced a modifieation in the censorian selection. The
magistrates seem to have lost the power of rejecting applicants,
their right of exclusion being confined to names already on the
lst. It is not known whether the censors at a subsequent
Justrum still retained the power of reversing an infamia once
pronounced ; but the usual mode in which a seat was regained hy
an ejected semator was to seek popular election and to enter the
Senate through a magistracy.®

II. The census openad with a summons to the people to meet
the censors in the Campus Martins, Tt was the army as
exhibited in the centuriate list that the censors wished primarily
to examine, and, consequently, it was the members of this body
that they summoned to appear in person ; the capife censi, with their
votes in the tribes and their taxable capital, might be represented
only by the curafores tribuum,?® althongh the eensor could summon
any member of the burgess community whom he pleased.*

The financial examination at each census, which had as its
object the rating for the tribufum, was bazed on the returns of
the last serutiny. There was, therefore, some means of checking
the declarations now made on oath by each head of a family,
and in doubtful cases external evidence must have been taken.
The returns were made in accordance with the instructions of a
general formula (ler comsui censendo) which the censors had pub-
lished ;% bhut their general conditions must always have been the
samo. First came a declaration of the size of the property, then
of its value. But the estimate of the individual owner need not
be accepted by the censors ; they often attached an exaggerated
estimate to articles of Inxury,® or expressed their disapprobation

1 For a type of subscriptio seo Ascon, in or. in Tog, Cand. p. 84 ** Antoninm
Gellins et Lentulus consores . . sénutn moverunt cansasquo stibacripserunt, quod
socios diripuerit, quod judiciom recosanit, quid propter aeris allend magnitodinem
praedla maneiparit bonaqne sua {n potestate non habeat. "

* Tsually the praotorship or quaestorship, Momms. Sioster. L p. 521 n. 3,

§ Sea the formula of summons fn Vareo (L. L. vi. 86), “ omnes Quirites pedites
armatos, privabosqun curstores pmninm tribonm, si quis pro =& sive pro altero
rutlogem dari volet, voeato in licitm tme ad me,"

4 Mommaen believes In @ special summony to the capite censi (Sanfer. ii. p. 368),

8 Tiv. xliil. 14,

% Cato in 184 nssessed articles of lnxury at ten times thair valne {Liv, xxxix,
44 : Plut. Cat, Maj. 18),
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of social or moral offenees by an arbitrary and excessive rating
of the goods of the offenders.?

All the property thns assessed must be the ohject of quiri-
tarian ownership. Originally it had been but the land and the
animals associsted with it (res mamcipi),? such objects as had
been conveyed by mancipation, and for the evidence of the
transfer of which from hand to hand the mancipation witness
could be summoned. But the growing mercantile community
had to take account of movables, and throughout the historical
period all objects of property, corporeal or incorporeal, which
constituted pecunia in the later sense of the wond, were suhject
to valuation and taxation® After the time when direct taxation
ceased in Italy (167 B.c.) the valuation was no longer made for
the trilmitum ; but property was still for a time the determinant
of the kinds of military service and voting rights, and the eensors
had still to scratinise the professions of the assessed, although
the serutiny was perhaps conducted with less rigour than before,

As it was the head of the family alone that could give fn
account of property, so it was to him that the censor put the
requisite questions as to the persons dependent on his care.
The respondent gave not only his own name, his father's and
his age, but made similar declarations about his son, his
danghter, and his wife.* Inquiries about the female members
of the family were chiefly undertaken on moral grounds ; they
were of no importanee for the work of registration, whose ohject
was to assign voting rights and military burdens. 0Of the three
subdivisions of the Roman state—the euria, the tribe, the century
—the first was not considered by the censor, for the curia, like
the gens, was inherited. The assignment of the tribe varied at
different periods. If there was never a time in the history of
the censorship when it had been confined to land-holders® the
possessor of an allotment was naturally registered in the fribus

! L. iv. 24 ** Mumereum . . . tribg moveront octaplicatonue consn mermrinm
fooorunt™: Val Max, i 9, 1 ““Camillus ot Postoming DULSOTYS AeTA pOEnARn
nomine eon, qui sd senectutem  esslibes pervensrant, in :M‘.rl.l.r.il.lln deferrn

t," Bow 1. 60,

* Oie. de - Lag. Hii. 8, T *fumilisg peounissque censents " : e Im: Mwie,
L 147 “matlonem pecunine . , . acclpito,”  FPecinds here upplise to hoth res
maneip anil wee menoip,

0l Le. “nevitalew suboles . . . camhento " ; lex Jul, Munmic, 1. 145
Swomim . . . pomina, premuomins, patres . . . oof qoot anmos qrisgue eeram
habet . |, acclipita,” *po8e,
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which contained his plot of ground, the non-possessor in that
wherein he dwelt. But, by the year 312 no., the landless
citizens had already been confined to the four urban tribes ; the
radical eensor of that year distributed them even over the
country tribes, to increase the voting power of this forensis
factio;* but in 304 no, the landless proletariate was again con-
fined to the #ribus wrbanae? and hence arose the permanent
distinction between the more honourable country and the less
distinguished eity tribe. As a matter of fact, this distinction
between the landed and the landless citizen could not continue
when all property, personal as well as real, became of equal
value at the consus, and membership of the tribe became practi-
cally hereditary. Put it was a heredity which might be broken
by the eensor at every period of registration. He might, as we
shall see, arbitrarily transfer an individual from his paternal
country tribe to one of the four urban divisions, which, partly
from historieal reasons, partly because they contained the freed-
men, were accounted less distinguizhed,

The distribution into centuries naturally followed the distine-
tions of property and age which qualifisd for those bodies. The
list which set forth thiz distribution was still pre-eminently an
army list, but the table of seniors (tabulas seniorum) undonbtedly
contained the names of those who were past the age of compul-
sory service. The sevagenarii, although the young bloods might
ohject to their voting for a war in which they were not to share*

¥ Liv, ix. 46 “'forensis factic App Clandi censura vires nacta, qui . . .
Tumiflibus per omues tribus divisis forem eb campum cormupit.”  OF. Diod. xx.
4 (App, Clandios] flece roly wollrar fwm wpocipolrro rgeosfes,  Mommnsen
Imagines that it wes in this yoar thut the landles eitizens firet found & place fn
thie tribes {Staater, i 392 sq., 402 »q.).

% Liv. Le. “alind intsper populos . . . alind forensis faetio tendebat. . . .

Fahins gimnl eoncordise can=n, skmnl ne humilimoram in mann comitis essant,
omuem foremsem turbam exeretam in quatiner trilus conjecit urbanasque ess
appellavit.”
3 Seradimariuy do ponfe.  Of Cle. pro Rose, Amer. 35, 100 ' Haboo etinm
dicere, qnem contrs morem majorttm, minorem annis LX de ponte in Tiberim
dejecerit ™ ; Festus p, 334 * quo tempore primom per ponten coeparont comitils
sufTraginm forre, janiores eonclamavernnt ut de ponte deficerentur sexagenari, qui
jam nullo publieo muners fungerentor, ut ipai potins sibi quam 01 deligerent
imperatorem.” T pous conld be taken lterally, a curions parallel is furnished
hy early Slavonle procedure. “The vechés passeid whole days in debating the
mame snbjects, the only interruptions being free fights in the streets. At Now-
porod these fights took place on the bridge neross the Volchov, and the Etronger
party sometimes threw their adversaries into the river beneath ™ (Kovalewly
Alodern Customa and A nciend Lawew of Russia p, 158),
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or electing a general by whom they would not be lod, still had
the right of taking part in the deliberations of the comifia
cenfurial,

It is obvious that the complete census of tribes and centuries
included every voting unit of Rome, and, in spite of the fact
that an individual seruting of the aerarii may not have taken
place,! we must suppose that there was a tribal list of all the
citizens which proved the right to vote at the comitia tribute and
the concilium plebis. But it is almost certain that, when an
histarian mentions a censuz of Republican times, he ia repro-
ducing merely the army list,? the vital element in registration
for a military state. All under the military age are excluded,
and it has even been coneluded that in the historical lists the
seniores themselves are not entered.® The Prolefarii are poten-
tially, and in a sense actually, members of the Roman army ;* but
it is very questionable whether they appear in the Republican lists,
It was, perhaps, not until the Principate that the census con-
tained the names of all male Romans above the militury age.?®

IIL The recognitio equitum.— The word equiles primarily and
properly applied only to the ecitizen cavalry of 1800 men, serving
on horses supplied by the state® Thess formed the cenfurine
equitum equo publico, ind this class was the ordo equester in the strigt
sEnse.

It is true that equites had come to have a wider meaning than
this. Aboat the close of the fifth century, individuals possessing
a eertain census and not included in the equestrian centuries
were permitted to serve as cavalry with their own horses?
They were no definite body, but were selected for a particular
service by the commander, if the censors had admitted their
pecuninry qualification® The consequence was that the terms

Lpo 331,

2 % Korom qui srma ferre poasent " (Liv. i. 44}, r8v éxderow The oTpaTEor
Huxiar (Dionys. xi. B3}, rar é» rais ihelaw (Polyh, il 24).

* Momms. Sauter, [l o411, _

Bt

¥ Beloch der Ttalische Bund p. 78, .

L ]

P 73

7 The change is put by teadition ¢ the time of the slege of Vil (408 ne,
Tdv. v 7 “quibos censns squestor erat, equl pulilici non erant adsignnti , , |
senntnm adeunt feetagque dicendi potestate equis se suls stipendin fustrros Joro-
mittunt ™). Livy here assumes & congus ns existing for the epuites equo gaublicn,
but it iu questionable whether it was not transferred from these new eyuitos (epuo
privats as they are called by modern historiana) to the ol eqoestring CEntures,

¥ Polyb. vi. 20 *Xovridne adriy yeyernpdens ird rol roumrod v ey,
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eques and even ordo equester were transferred to these potentinl
knights, and came to specify all who possessed a certain eensus,
which, in the Principate and probably in the later Republic, was
400,000 sesterces.! 'The censorship was only concerned with
this wider body of knights as the authority which proved the
monetary qualification of its individusl members. The only
body of squites which it recognised and . treated as a corporation
wiis that of the eighteen centuries.

The review of the knights (equitum census,?® recognitio equitum %)
took place, not like that of the rest of the citizens in the Campns
Mirtius, but in the Forum. The whole corps filed past the
censor man by man, each knight leading his horse by the bridle,
as the herald called his name.* The first question eonsidered by
the censors was that of discharge. While the knights were still
the cavalry of Rome, the service wus a burden, and a burden
that from the close of the second century of the Republic was
made incompatible with a seat in the Senate.® In the Gracchan
period, as we have seen, ten years' service liad to be proved
before the knight could eclaim his dismizsal® The discharge
was ustrally granted, if the conditions had been fulfilled, but the
censors, a8 a penal measure, claimed the right of not sllowing
past serviee to count, and even of imposing additional service
at the knight's own expense’ Ignominious discharge, before
the completed term of service, was a consequence of military
negligence, as shown, for instance, by the shabby condition of the
public horse (impolifia),® or of any moral blemish, which in other
ranks of life wonld have entailed dismissal from the Senate or
the tribes. The form of dismissal was “sell your horse " (venda

1 There is no direct anthority for thia partionlar conssis enrlier than the Prin-
cipate. The fuet that u censms, approximating to or identical with the sqnostrian,
was reqiired for fudicas noder the Gracchan law, and the specification that thess
shotld not be sanators or members of senatorial fanilles, Iad to (these fndmes being
enlled * knights." They were selected from & class practically identical with
that of the aguites apuo privado,

1 Dle, pro Cluent, 48, 134, ¥ Buet, Cland. 16.

4 Wal. Max, ii. 9, 7. 4

¥ Cie. da Rep. iv. 2, 2. 80 Pompeing, & consal who had never been a senstor
E;ﬂ' B.ﬂ.gl.gd-hkm: and obtaing his discharge béfure he enters on his office {Plut,

g, 230,

¥ Flut. C. Grocch. 2. Beap, 181,

? Ldv. xxvil, 11 (200 ne.) ** {Censores) nddiderunt sserbitati (the deprivation
of the public horse) etinm tempus, ne prostarila stipendis procederent eis, quan
equo publieo meruerant, sed dena stipendis equls privatis facerent.”

¥ (ell. jv. 19 ; Festus p, 108,

q
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equum), of retention “lead it on” (fraduc equum).! The censors’
final duty was to fill up the vacant gaps in the centuries. This
was done by the enrolment, at their own discretion, of qualified
members from the mfantry (pedites).

This procedure was but one example of that wider censure
which was directed agninst the citizen body at the time of its
registration in the Campus Martius. This serutiny was preceded
by an edict in which the censors declared some of their moral
eanons—eanons, we may believe, that were transmitted from
college to college and seldom departed from—while they anim-
adverted on new evils which they believed to be undermining
the life of the state.? The acts which called forth their eensure
may be conveniently considered under four heads.

(i.) Those concerned with family life and private relations.
The father as the domestic magistrate or jndge® was wholly
responsible for the conduct of the little world of the family, and
the censor exercised his control over women vieariously throogh
their husbands* The objects of censorian animadversion were
the cruel punishment of slaves” the wrong done to & client,
which had been formerly punished by pontifical law,® the bad
edueation of children, whether it took the form of undue harsh-
ness or of over-indulgence,” and the non-performance of the sacra
of the clan.® The censors disconntenanced colibacy,” imposing
additional taxation on persistent bachelors.® They discouraged
mésalliances such as unions between frec-born citizens and freed-
women,! and checked the legal freedom of divorce. In the usual
marringe by consensus a mere repudiation on the part of the
hosband was sofficient to dissolve the tie ;1 but the ecensors

L (e pro (Tuent. 48, 134 ; Liv. xxix. 87, BHewoval from the ranks is
desaribeod as a deprivation of the horse (adimene oquiwm, Liv, Txiv, 18, =L 2 7).

T A nent of & censorinn edlot of 92 1o, directed against the * Latind
rhetores " been preserved. It contains the words “ Huee nova, quee priclar
ponanetudinem an morem mijorum fant, noqus placent neque rectn videntur i
(Bust. e Clar. Rhet, 1; Gell. xv. 11, 2)

1 4 Ypdex domesticns,” ** domasticus magistrutus " (Sen. Controe, i 8 ofs
Bengf, iii. 11}

4 (e, de Rep, lv. 8, 18 * Xeoc voro mulieribus priefectus preeponatur, gqol
apud Gracoos ereart solet ; sed =it conmar qui vires doceat moderari vxoritms"

b Dionys. xx. 13, % 1, BB ¥ Dionym Le

® Featns e A

¥ Die e Log. il 2, 7 *'ooelibes ease prohitenta,”

¥ Yal Max §i. 9, 1 ¥ Camillos et Postumins censores asrn pootse nomine eos,
apud mid smnoetubem coelfbes pervenseant, in secariom deferre jusserunt,”

U Liv. xxsix. 10. 13 Cie. Phil. L 28, 60,
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restrained a reckless exercise of thi= power, and we find a senator
degraded for divorcing his wife without taking advice of the
family couneil.! They also punizhed bad husbandry, negleet of
property,® and lnxurions living,? and enforeed good faith (fides)
in the exeention of informal eontracts which were not yet
protected by the sanetions of the civil law. This was especially
the case with guardianship (fulela),* but their serutiny extended
to all legal relations that were held to involve long fides, such as
those of partnership, mandate, and deposit?

(ii.) Disqualifications were pronounced as a consequence of
certain modes of life, trades, or professions.  Actors wers per-
petually disqualified from all civie privileges® and gladintors
were probably subject to a similar degradation” Amongst dis-
honourable employments was reckoned that of & money-lender
who exncted an excessive rate of interest.?

(iii.) Breaches of political duty in any sphere called down
the eensor'’s displessure, The magistrate might be degraded for
cruelty or insubordination in the exercise of his office,? for the
neglect of constitutional formalities, ' for n misuse of the anspices, ™!
or even for the passing of a law likely to injure the morals of
the community.”* The judér might be punished for accepting

LVl Max i 8, 2 “M, Val Masimos ot O Junios Brutus Bubulas
consores . . . Lo Anninm senstn moverunt, quod, quum virginem in mate-
monfam duxerut, repmdisssst, wolls amisorem s consilio adhibito, ™

2 Plin. 7, N, xviti &, 11, .

* Plut TV fFrocch. 145 Val Max §i 9, 4. For exssssive tazatlon frrpiase]
on articles of laxury soe Liv, xxxiz. 44 ; Plob Okl Maj 15 ; and 2L

4 CL Gell v, 13 % M, Cato in orstlons, quum dixi apad consores fn Lentainm,
it tuﬁ.}t:it: “qued majores suncting habaee defend pupillos qran elientem non

® Greanidge Twfamia in Roman Lo 6T

* Even smateur performances might call down he wids,  Ses Sust. fom, 8
Domitian) * smseepta cormectione momm . , . quasstorfum virmm, qood gestine-

1 saltandique studis teneretnr, movit samsi,”

¥ The fer Julia Musicipalis excludes thens, like aetors, from the minnioipal
samate | the dex Aoillin repetunderum from the bench of judives,

¥ Boet. Awgp. 10 “notavitque aliquos quod, pecunits Jeviodbn s mutunti
graviori foenore eolloeassent.’

b Plut, Ot M. 17: 00 fPrecch. 2.

M Qell. xiv. 7 “opua etintn censorium fecissa existinmtos, per quos s tempore
{ie. at an unlawiil time) senatus consnltnm factum esset,

It (e, e Divs 1. 16, 90 Appius . .. censor O, Atelom (tribone 65 )
nodnvit, quod ementitom wosplels sobseriberst.™

Byl Max, $hB, 5 M. sobum Antonine of L. Flacons censores (97 i, )
Duroninm senatn moverunt, quod legpem de cosrveendis conviviornm sumptilie
Intam tribunus plebi abrogaverat. "
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bribes,! the soldier or officer for shirking service or for showing
cowardice or disobedience,? and the voting citizen for a misnse
of his judicial or elective power.® Disgraceful conduct in a court
of law might slso entail the censure. It visited the collusion of
a prosecutor with the accused or malicious prosecation in a
criminal case (praesaricatio, calumnia),* and attended false witness
and false oaths. Since there was no secular punishment for
perjury, its visitation was peculiarly the work of the censors.?
(iv.) The censors sometimes pronounced disqualifications as
the result of a jodicial sentence. Theft and other private
delicts were attended with infamy, and sometimes the censure
was independent of the judgment of a court”™ The censure,
which followed a eriminal condemnation, might be either one
of the censors’ own creation® or the mere fulfilment of a dis-
qualification already enjoined by law. Of the second kind were the
disabilities pronounced by the lex Cassia of 104 B.0.? or by the lex
Calpurnia de ambits of 67 B.0,, the latter of which enjoined per-
petual exclusion from the Senate as a result of condemmnation,*
1V. The effscts of the censoriun infamis depended partly on
the rank of the person disqualified, but were always regulated
to some extent hy the gravity of the offence. The senator was
removed from the list, the knight from the equestrian eenturies, the
commoner is said fribu moveri or asrarius fieri, or both.¥  “ Removal

1 Cie. pro Cluent, 42, 1195 43, 191 ; Suet. Dom. 8.

T Liv. xxiv. 18 ; xxvil. 11 and 25,

8 In 904 no. the censor M, Livius disfranchised for the purposes of the sonitia
cenduriadn (serarice veliquil) thirty-four oot of the thirly-five tribes * quod et
infioosntem s condemnassent et condemnatum consulem ef consorem foclssent ™
(Liv. zxix. 87

4 Ler Jul, Muwic. 1. 120.

B Cic. de OF. fli. 31, 111 ** indicant (fhe sanctity of the oath in former times)
notiones animadversionesque censorum, qui nolla de e diligenting quam da jure
jurmndo judizabant.”

® T this form of disqualificntion the nmme * mediats infaniia " has been given
by modern jurists.

T Cjo, pro Cluent, 42, 120 “quos sutem fpsl L. Gellins et Cn. Lentulus dio
censores . . . furti et eaploraem pecuniarim noming potaverunt, i oon modo in
senatum redierunt, sod etiam lwrum ipsarom verom jodictis aheoluti sont.™

b Tiv, xxix. 47 (in 204 B0, Claoding Nero) ¥ M. Livium (his colleague), guls
po%u]ijnﬂlcin paset damnatus, equum venders jussit."”

It ennoted *ut gaem populus dommisset cuive imperinm abrogusset in seuatu
16 esset " (Asgon. in Chrmelinn. p. T8).
I Do Coss, xxxvi. 3.
1 Liv. xlv, 15 “omnes filem ab utrogoe et triba remoti of acraeil Teeti™ ;

aliv, 18 **iribu ||;[‘|1|,.|;u;|l|:|_-r_L is tnotos b aerarins factus ™ @ xxvil 113 xxix &7
*t gerarios religuit,
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from the tribe” has two meanings: cither that of the milder
penalty of relegation from a higher to a lower tribe, or of the
soverer punishment of total exclusion from the tribes, while
geraritem facers implies exeluzion from the centuries!

V. The tustrum,—After the ranks of the varions orders had
thus been purified, the lustral sacrifice (lusfrafio) was offered for
the whole assembled army in the field of Mars® The ox, the
sheep, and the pig (suovefanrilia), which were led round the host
and then gaerificed to the god, were at once an atonement for
sin and a thanksgiving for blessings prayed for at the preceding
lustrum and since vonchzafed * The completion of this esremonial
marked the close of the censor’s funetions;, at least of those
connected with the census,

VL Other functions of the censors.—The necessity for the division
of functions, which had ereated the censorship, led to financial
duties, analogous to but unconnected with those of the census
being taken from other magistracies and attached to that office.
These were the leasing of the public revenues, the main-
tenanee of public property, and the administrative jurisdiction
connected with these duties

The Roman state, in its administration of the public property,
had always favoured the system of contracting out.  The system
was that of purchase or lease by middlemen (publicans) of a pro-
zpective source of revenue, which the individual or the company
farmed at its own risk or profit. Bometimes the middleman was
himself the occupant (possessor) of, or the contractor (eondurfor)
for, the source of wealth from which the revenue was derived.
This principle was applied to limited sources of weunlth or those
requiring particalar industrial applinnces, such as fisheries, salt-
works, mines, and forestdand. This system of direct farming
was sometimes applied to domain-land both in Ttaly and the
provinees. The ager Componus was dealt with in this way, and
the royal domains of the kings whom Rome had supplanted
were, with the confiseated territory of Corinth, let on Tong leases

1 Boe Greenldge fafamia dn Homan Leww pp. 106-110.  Mommeen (Stanter
{l. pp. 402 {T.) makes the expressions trifin movere and fn gerarios roferre identical
after 312 e, and interprets Both ns signitving the removal from a higher ton
Towrer tribe. ® Liv. i, 44 ; Dionys b, 82,

3 At ench Iustrim vode were offered “quas in proximum lestram suscipi mos
et (Snek Ave, 97). Before the censorship of Scipio Aemilinnns it hod besn
the custom to pray **ut populi Romani res meliores amplioresqae fncorent ™ | after
it, on his initistive, * nt eny perpetno incolumas servent ™ (Val. Max. iv. 1, 10).
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to gullicani,’ who doubtless in most eases sublet these territories
to smaller holders.  Snch contracts were put up to anction, and
their terms were fixed hy a ler eensoria dictated by the censor as
the representative of the state. This ler, besides specifying the
revenue which the lessee was required to pay, alzo fixed the
conditions under which the contract waz to be undertaken?

The second kind of taxfarmer is a true middleman.? The
publicanus here is not himself employed in working the sonrce
of wealth; he i= not o posessor or oceupant, but one who has
bought from the state the right to collect revenue from such
an occupant.  The right is put up to anction and bought for a
fixed sum, for which the company of sueccessful contractors
furnishes security. Their gains depend on the prospective
surplus of the revenme which they propose to farm over the
sum which they have agread to pay. This was the method of
dealing with the public land which had been left open for
necupation by squatters (ocoupaloris ager). It was either tilled
land {ager) anjoyed by a pessessor, or pasture land (sile pascua,
sadtus) over which the poslor grazed his flocks. Both cccupants
were tolerated by the stats on condition that they paid a fixed
idue for their precarious tenure.® The publiconi were the men
who hod the right to collect this vectigal from the user of the
Iand, and the dues which they might collect were determined
by the ler dicft under which the censor sold the right® A
further class of revenues collected in this manner were the
harbour dues (perforit). They were based on the same leading
ides of the use of publie ground by a private ocenpant ; he pays

L. Cic, s Leg. Agr. i 19, 50 amd 51 ; 29, 81, The lenses were sometimes of
pcousidernble durntion (Hyginus po 116 Lachm, *Ex hosts oaptl agr postqunm
ifivisl sunt per emnturias . , . qui soperfeerunt agrl vectigudibon subjecti s,
slii per snnos [quinoe], ki per annos eontenos ploresve < finito illo tempore fteram
veneunt locantungue ita at vectipnlibos est conmstetudo "),

B pg. n fes eemsorin enjolped that not more than five thousod worknmen shogld
b employed in the gold mines of Verveline by the contrastor who worked them
{Plin. N, xxxiii 78)

3 Thi jurists inform us that this is the true sense of palficamis; the con-
duofores mre ouly publicanorsm foco (Dig. 89, 4, 1% 13}, In common purlunce,
howiver, both ore peblicond, ond this usage is etymologieally jostifisble, sines
they are both concerned with a pwilicwm, n wonl which denoctes state revenus
el wtate servies (Dag, 38, 4, 1 ; Tag, Aun, xiil. 51 5 Ldv, xxifi. 49, 1),

4 Feetigal (daroghapd Plut, T, tfroceh, 8 el App. B0 L 7). In the ease of
pastore lond it woes called seripdurg (Festos p. 338},

¥ Lex agrarin L 86 “ ex loge dicta, qinm . . censored ., deixernnt, pohlleson
iare oportuit.”
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for this use, aml the right of colleeting this eectignl within a
given area is sold to a company of publicani. A great extension
was given to this system of tax-farming by its application to
provingial administration. The Roman translated the tithe
(8exdry, decuma) which he found in Sieily and Asia into his
own familiar reefigal, but for a time he adhered to the existing
conditions of loeal collection, and in Sieily the tithes were sold
in the island itself in accordance with the lex Hieronica.!  Asin
was the first provioce to which the experiment of a collective
sale of the taxes in Home was applied?® The systom was
apparently extended to the Asiatic provinces organised by
Pompeins, and the censorship was the normal vehicle through
which the revenues of a vast kingdom could be purchased by a
company of Homun speculators,

The censors exercised great discretionary powers in the
conclusion of these contractz, but a revision of such as had
already been concluded belonged not to them but to the Senate.!
Their merely executive eapacity is an explanation of the fact
that they could not alienate the property of the Roman peaple.
Wherever the sale of public lands or buildings by these officials
is deseribed, we must assume the concurrence of the people or
the Bennte,

The extent of the censors’ control of the property of the
state made their registers (fabulae) assume the proportions of a
budget, which must have been the gnide of the state’s expenditure.
Although only quinguennial, this budget was tolerably stable, for
the varying returns (a8 opposed to the invariable revenues, such
a5 the fixed tribute of some of the provinces) were estimated
for the interval that elapsed between one lusfrum and another.
An unususl inerement, such as that from booty, which might
appear in any year, would have formed the ground for a state-
ment made by the quaestors, the permanent officials of the
ETariT.,.

But, although estimates were made by the censor, he had
little to do with general expenditure. He had no concern with
the provinees and the army, and was limited to the maintenanee

E (e, in Verr, §i. 20, 83 ; 60, 147 3 6l 7, 18

® ih, 401 6, 12 aml 14,

? Polyb. vii IT.  The Seuste can supwrdparor Foroudror covplra al v

war ddvwedror Tordy oupudderor drahiom i dpyweias. O the section on the

Sanate's comtrol of property. In 169 and 59 e we ol the people noleasing
from an oppressive contrnet { Liv. xliil 16; App fC% 0L 18}
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and extenzion of the public property of the state. He was
either a maker or a repairer of opera publica, such as roads,
aqueducts, temples, and publie buildingsa! Such buildings or
repairs were leased out to contractors, the state here becoming
the debtor of a private company and seeking to obtain the
lowest estimate for the work.® For the purpose of repairs or
new works a eredit (pecunia atiriluta) was granted by the Senate,
which directed the quaestors to employ this money at the
discretion of the censors.? Within the limits of this sum they
could net at their own discretion with respect to the modes of
expenditure, although they doubtless took the advice of the
Senate. These grants and the purposes to which they were
applied were known by the strange name of wifro trilufat a
designation which may be a relic of a time when such opera wers
not leased, but were burdens (munsra, moenia), owed as a voluntary
tribute by the community.®

These financial functions of the censors gave rise to an
sdministrative juriedietion. In their guardianship of publie
places they decided where private buildings had encroached on
state property,” or where public buildings had been usurped by
pricati’ They may at times have pronounced on the pecaniary
penalties meant to enforce the rights of public property, for
they sometimes exercised their eoercive power and proclaimed
varying penalties (mulfas) to compel obedience;® but such
quasi - eriminal jurisdiction must have been exercized more
frequently by the nediles, and, where the amount of the fine
necessitated the appeal, it must have been promounced and

¥ Cic. de Leg. il 8, 7 *' tumypln, vins, aqons . . tusnts ™ ; od Fem, xiii, 11, 1
‘‘sarta tects (Le. the repairs of walls and roofs) sediom sacrarum locarumigus
eommitnium tuerd"

# Of. Liv, xxxix. 44 **ultro tributs infimis (gretiis) loeaverunt."”

*? i xliv, 18 ““ad opern poblica fuciendn com efs {eensoribus) dfmidinm ex
victigalibus cjus annl attributum ex semntus cousulto s quasstoribos mest™ ;
xl. 46 **eensoribms deinde postulantibun ot pecamise snmma #ibi, qua in aper
puhilica uterentur, attribueretur, vectigal annuum decretum est.”

4 Les Jul Muwie. 1. 78 ; Liv. xzxiz. 44 (quoted n, 2),

! Mommeen {Stantr. il p. 448) takes the phrass to menn something ** volon-
tarily granted ™ by the Senste to the mupistrate.

¥ Liv. zxxix, 44. The later tendency, bowever, was for such publiz rights
to be protacted by the prastor’s nterdicts,

Tib xl 61 “eomplora sacells publles quoe foerant ocenpats & privatis
pubilics sacruqne ut essent paterentqne populs corarmnt,”

® ih. aliii. 16 “‘censores ad pignoen enpionds missrunt mnltamgue pro
eontions privato dizerunt ™

ir
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defended by the latter magistrates. Jurisdietion hearing s
resemblance to that of eivil law was concerned with the ulfrs
trilmta, when the question arose whether a contract had been
earried out satisfactorily or not, and with disputes about the
publie land, the controversy in the latter case lying most
frequently between the publicanus and the possessor,! but some-
times, no doubt, between one who claimed to be an owner on
the one hand and the middleman or an cecupant on the other,
The form of this jurisdiction varied. Sometimes, when the
dispute lay between the state and an individual, ss in the
sontroversies about the wlfro fribufe, the sentence was the result
of a purely magisterial cognisance, although we may suppose
that the censor could, if he pleased, give a juder in such a case.
Where the dispute lay between two privafi, even thongh one
of them had the quasi-official position of a publicanus, the granting
of a judez or recuperafores was, at least in the later Republie,
usual.®

The plebeian Magistrates

The accidental preservation of the tribunate, through the
failure of the decemvirate to do its work, and consequently of
the plebeinn assembly in all its purity, led to the persistence
of a magistracy chosen only by and only from the Plebs. But
the plebeisn aedileship was welded with the curule office of
the spme name into practically a single magistmcy, which has
already heen discussed ;® while the tribunate is so intimately
hound up with every phase of the constitutional development
and organisation of Rome, that every one of its leading functiona
has already been considered.

We have seen the method of its institution and the singular
religions hasis on which its power rested,* and we have observed
the numbers of the holders of the office rising from two to
four, and finally to ten.® The right of eliciting resolutions from
the Plebs and the coercive power and jurisdietion possessed by
this office have also been deseribed.® We have further dwelt on
the anomalous duality of the office, and seen how in a certain
sense it is not a magistacy, the tribune lacking both the
requisite insignia ¥ and the right of taking awsgpicic impefrativa®

1 fer agraria 11 35, 88, ® ih. 1 . D08,

o B3 3 poPa. i pp. 95 1T, Tope-100, ipi6e
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but how, on the other hand, it becomes practically a magistracy
of the people, when functions originally purely plebeian come
to be used in the interest of the whole state. The right of
acting with the Plebs gave the tribunes the power of initinting
legislation when plefizrite had been raised to the lovel of feges ;!
in their elective capacity they not only presided over the
appointment of their sucoessors and of the plebeian nediles, but
through the Plebs they might not only create a minor magistracy
such as the triamvirate ‘agris dandiz assignandis® but in the
closing years of the Republic actually conducted the election
of such officiale® Their power of prohibition and their right
of veto! limited for a moment by Sulla but soon restored in
all its plenitnde® became, when constitutionally employed, a
guardianship of the whole state against the illegal or uncon-
stitutional proceedings of other magistrates, and formed the
chief basis of the Senate’s authority. Their associntion with
the Senate, from being merely prohibitive, grew to be positive,®
and they finally shared the presidency of that body. Lastly, their
powers of coercion and jurisdiction widened into n judicial control
of the magistracy ; they were the prosecutors of faulty officials,
and, up to the time of the development of the quaesfiones,
represented the chief means which the state possessed of
enforcing eriminal responsibility on its execntive.”

The minor Mugistrates

Prominent amongst the minor magistrates (minores Wi
tratus)® stands & group known finally, and perhaps in Republican

1
P13

2 Ole. e Lag. Agees i 7, 17 % totdes legitom agrariis curatores constibuti snnt

trinmyiri ‘quinguevis decemviri™ ©C b i 12 31 *“eodem jure , . . o

habmoront {pollarios) tresviri lege Semproods.™

b, G T, 16 *jubet enim (the agrarian law of Rullos) tribumom plehis,
qui eam legem tuleril, cronre decemviros per telbms septennlecim, ut, quEm
novem tribus focerint, is decomvie sit,” * o 174 1T,

! The matnre of the Sullan lmitations i woknewn,  Cosser suyve * Bullam
noilats omnibus rebos tribunicia potestate taman Istercensionen liberam pel-
quisse " (ALY L 7}, wnd Cisero * Sullam probe, qui teilsis plehfs sun tege fnjurian
fachomdse potestatern adomerit, auxilii ferendi roliquerit ™ (de Log. fil. 0, 23), He
probalily formulated eases in wiieh it conld not be employed, Thers e nstatncss
of the tribuniclan vets letween 51 me and 70 mo., the date of the restoration
of the trilbmne's power.  Ses Momms, Satar, i, e 305 . 1 amld 2

"o 10 T, 182 * Che, e Lag, fii. 3, 6.
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times, as the rviginfi-ser-viril ~This group was merely’a collection
of small colleges and not iteelf o collegivm. It is probable
that most of ite members wers originally nominated by superior
magistrates ; in later times they were all elected in the comific
tribufa, nlthough doubtless a separate elective act was required
for ench college.

(#) The rirviri capitales, sometimes culled by the less technical
nnme of 17sviri nochurni, probably from their duty of extinguish-
ing fires, were introduced as a standing institution about the yeuwr
280 B.0? Their general function was that of assistance to the
other magistrates in eriminal jurisdiction. After the judgment
had been pronounced, they guarded the prisoners and carried
out the death sentence® Their duties preliminary to a criminal
trial were the preventive imprisonment of the accused and the
sonduct of & first examination after a criminal charge had been
made* They also heard ordinary police-court charges, such as
those of vagrancy or nocturnal disturhance of the pence,® and
they exercised police duties in the town, such as that of preserv-
ing order in the streets® When acting as magistrates who
gould give a final judgment, their dealings seem to have becn
with slaves and foreigners. There is no evidence that they

any right of sentencing citizens or any higher juris-
diction which would bring them into contact with the people.

(4) The triumvirate of the masters of the mint {2zviri mons-
fales),” originally an occasional, first becomes a standing office
ahout the time of the social war.®

() Six samitary commissioners, acting probably as subor
dinates to the aediles and bearing the titles rrviri viis in
wrbe purgandis (or vigrum curondarum), rrviri viis eziro propiusee
wrbem Romam passus mills purgandis, are first mentioned in
Cuesar’s Municipal Law (45 nc). The first Jooked to the
cleansing of the streets within Rome, the eecond perhaps
of those within the radius of a mile from the walls."

I Festus p. 238 ; Dio Cass. liv. 26, ? Liv, Ep. xi

U Qe de Leg. il 8, 45 Sall. Cat. 55

* Val, Mux. vi 1, 10; Cie. pro Cleent. 13, 88,

¥ Asoom, sa Milom, p. 38,  Mant. Ampk, L 1,

7 Pompon. in Fhg. 1, 2,2, 30, The foll efficial titly which first appears in
44 mo is aluro) alrpento) ofere) fifondo) Sleriumdo).  For this fitle and s
vurinnts see Momma, Steater, il p 002 0. B

& Momms. Staater, i p 60L

* Verhally the second title might, nnd perhaps ahiould, refer to the wise of
Ttaly. But the office i probably an urhan magistrocy. Ses ib po G4,
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() The xviri slifibus judicandis have a strange history ; for,
from heing simple judices, they hecome minor magistiates of the
people. They are doubtless the decemvirs who were rendered
sacrosanct by the Valerio-Horatian laws of 449 0.1 the reason
for this protection being that they were the Jurors who decided
in cases of freedom, that ultimate plebeian right which, as the
story of Verginia shows, might sometimes be nssailed. By
Cicero's time they are still judges in lilerales causae, but they
hiave risen to the rank of independent magistrates ?

(¢) The 1rzmviri prafecti Capuam Cumas® wore the elected
delegates who represented the jurisdiction of the prastor in the
municipia and colonies of the Campanian district. Their functions
may be more appropriately disoussed when we are dealing with
the organisation of Italy.

Certain judicial and military posts were also filled by popular
election. The paucity of criminal jwdges at Rome after the
institution of the quaestiones perpetuge b lod to the appointment of
an annual president of the chief court which tried ordinary
vrimes—that, namely, which dealt with murder and kindred
offences (quaestiv de sicariis), The magisterial position of these
Jjudices quaestionis is shown both by the fixed qualification—it is
generally, perhaps always, an ex-nedile that is appointed *—and
by the fact that, like the magistrats who takes the oath in feges,?
these judices swear to observe the epecial law which they are
administering.” They were probably elected by the people
in the eomitia. frilada ®

Subordinate military posts were also in the people’s gift, and
we have already noticed how the tribunate of the legions beeame
in part o quasi-magistracy.’ In the year 311 B0, the appoint-
ment of consular delogates for the command and maintenanee of
the fleet was also entrusted to the tribes)® These rriri narales

V Tdv. 5ii. 5B,

0Cic. ds Leg. #il, 8, 0. For their Jurisdivilon in cnses of freedom in ‘the
Ciceronlan period see Cie. pro Chee, 89, 67 i pro Domo 90, T8,

2 Featos p. 283,

4 p 207,

# This was the ense with . Clandins Polcher (CLLE. i p. 279), 0, Tunlus
fﬂﬁ. Fro gi'nent. 20, 700 and €, Jullus Cossur (Buet. Ces, 111,

p- 189,

T Cit. pro Cluent. 85, 61.

! Mommsen Inelines to think that the office followed ny & matter of coutse on
he uﬂﬁ:ﬁlﬁp (Stoater, il, p. 500),

n W Tiv, Ix, 30,
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were not annual officials, but, in obedience to the occasional
character of the Roman fleet, came into existence when a war
required its creation. The office scems to have becoms extinct
by the second century B.C.

More oceasional still was the creation by the comitia fributa, in
later times occasionally by the concilium plebis! of minor magis-
trates with extraordinary functions. Such were the officials for
conducting & eolony (calonine deducendas), for the assignment of
land (agris dandis assignandis), or for the dedication of a temple
(inedi dedicandae). To this category belong the ocensional curaores
for the cornsupply and the roads (annonas, vigrunt).

1 o234,



CHAFPTER V
THE PEOPFLE AND ITS POWERS

We have already noticed the duality of procedurs by which
the powers of the people were exercised, and seen that nvery
popular act was dependent on a rogatio! But different spheres of
popular activity may conveniently be distinguished, They may
be divided into (i) legislative or quasi-legislative acts; (ii.)
eleetive ; (iil.) judicinl.

(i.) With respect to legislation proper, the Roman, like overy
other government which recognises the theory of parliamentary
suvereignty and has no provision for a constituent nssembly,
drow no distinetion between constitutional and other laws, Bt
in our enumeration we may conveniently distinguish between those
ordinances which altered the structure of the econstitution and
affected poblic rights, and those which dealt merely with the
private relations of the citizens to one another.

In constitutional legislation the power of the people was un-
limited. They could create new parlinments, as they did the
comitias fributa populi;* they could delegate full powers of legis-
lation to parliaments already existing, as they did to the coneilium
Plebis?  Thoy could devolve powers almost amounting to
sovereign rights on an individual, as they devolved them wult.
mately on the Princeps. They might suspend the constitution
and set up a provisional government, as they did when they v
constitutive powers to the decemvirs or to Sulle

They might also observe or ereate rules which Jimited thaeir
own power of utterance. A result of observance of a rulo is a
Jormula which appears in Roman Inws declaring their operation
invalid in so far as they conflict with any fundamental obligution

' poAa b 1 ! po19,
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—the fas or juz which lies at the background of the state and
which the people themselves dare not infringe. The =eruple
wiis expressed in the saving clause—
81 QUID JUB NON ESSET ROGARIER, EJUS EA LEGE
NIHILUM ROGATUM.!
Primarily this clause guarded a law against being a breach of a

relizions obligation ;* but, as interpreted by Uicero, it was a
profession of respect even for certain nltimate secular rights—
the right, for instance, to the possession of citizenship.

The creation of limitations may be instanced by the provigion
of the Twelve Tables, which forbade enactments to the detriment
of individuals { privilegia)® and by a principle—perhaps rather a
rile of procedure analogous to the formalities of legislation—
which forbade laws on different subjects to be passed en bloc
(per suturam), a provision re-enacted by a lex Claecilin Didia of
98 n.ot

The creation of new magistracies was also within the power
of the people, and, originally, the extension of an office beyond
its proper term.  In the year 327 mc., at the eommencement of
the second Samnite war, the consul Q. Publilius Philo had his
imperium prolonged by a plebiscitum ;& although, as early as
308 m.C., in the prorogation of the command of the consul Q.
Fabius Maximus, the Senate alone is mentioned as giving its
sanction.”

The establishment of special judicial commissions to decide
without appeal, in cases where the ordinary authorities were felt to
be nnable to cope with erime or conspiracy, was, in the strict theory
of the constitution, entirely in the people’s hands. Commissions

T (e, pro Coee, 83, B0 3 of. pro Piosro 40, 106 “Quue tun foit consecratio ¥
Tulerim, imguit, ut mihi licerot. Quid? Nou exeeperas ut, si quid jus mon
saset Togarl, ne esset rogatom 17

8 Valerins Probus gives the formula which emphasises this religious nspect af
the sving clicse, It was &1 QUID SACAT SAXUTT EET QUOD KON JURE BIT ROGATUAL
IS HAC LEOW NIHIL BOOATOR

3 Bap p, 107,

4 Qi pro Domo 20, 53 “quae (st} semtentin Coeclline logis of Didine nisd
line, ne popnlo necesss sit in conjunctis robus complaribing snt id guod nolit
accipere aut Bl quod velit repucinre 1" The principle liad existed w early as the
ez Acihin Repetundurim of 122 (L 7). Bee Mommeen Staatsr, ith, p. S0

B Tiv, viil. 23

0 i, ix, 42 Compare, however, ¥ 22 (o0 meo.), where the glebiciten and
{lis smimdug eonmeltum ore botl wentlonesd in connexinn with the prorogation
of the commund of L. Volumnlus For the reaognition of the smperim of the
eonsxl for o single doy to enabile him to trimmph, see p. 1563
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of this kind are found in 187,0 172,% and 1412 B.¢. In all these
cases thers was co-operation between the Senate and people, and
it is not until the revolutionary period that the people ventures
on its own authority to establish a commission for eriminal
investigation.*

The public rights of the individual were also under the
control of the comifin, and the conferment of citizenship was
solely the people’s gift.  As originally the patrician comitia could
alone coopt patricians® so in later times the assembly of the
whole Populus could alone admit new partners to its rights
Civic rights conld be conferred on individuals or communities,
in whole or in part, and the Plebs was for this purpose equally
competent with the Populus® A mediate grant of the citizen-
ship could be made by the conferment of the power by the people
on & magistrate entrusted with the founding of a settlement,
a8 when the lez Appuleia of 100 B granted the right to Marins
to raise three persons to the citizenship in any colony which he
planted.” Citizenship might also be conferred by an imperator for
wood service in the field ; but the power had to be given, or perhaps
in some cases the grant retrospectively sanctioned, by the people.
Such a power was given by law to Pompeius after the war with
Sertorins ;® but Pompeins may provisionally have eonferred the
citizenship during the cnmpaign. Marius granted the boon on
the field of battle ;® he may have already had the power given
him by the people,'” or he may have calealated on the subsequent
ratification of his act.

Deprivation of the citizenship of a community, the legalit
of which by any power was questioned in the later Republic,
could be effected, if at all, ouly by the people, and the people

1 Liv. xxxviil. [d-80, ® b a0l 37 and 22

? Ofe. de Fin. 11,18, 54,
4 The guaestio Mamilio of 110 we (Sall. Jug, 40}

| ]
p 14,

® The lec Plautie Papivic (Cle. pro Avel 4, 75 se2 p 311) was the work of
two trilinnes,

T Ui, pro Baibo 21, 48 “loge Appuleia . . . que lage Baturninus C, Murio

tularat, nt in singulas colonias termos cives Bomunos facers posset,”
B §h, B, 18 “lee quun L, Gelllus Cu. Corneline (coss. 72 mo) ex senatus

sententin tuleront . . . videmos setls esse sanclum ot cives Romanl sint i, quos
Cn. Pompeins de oonallil sententia aingillatim civitote donaveris.”
" Val, Max, v. 2,8 *(C. Marins) doas . . . Camertinm cohortes mira sirtute

vim Clmbrorum sustinentis in ipss acle adversus condicionem foededs civitate
donavit."

W Momuse. Stasder. fil po 135 w 5 I e, pro Case. 356 101
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might in this partienlar be represented by the Plobs, It was
this body which pronounced on the fate of Capua in 210 n.c,
and their decision entailed a eriminal condemnation, the penalty
of being sold into slavery. The people, however, did not itself
pronounce deprivation of citizenship, but left the fate of the
Capnan burghers to the Senate.’

The people might also give the right of voting to those who
alrendy possessed citizenship without it. This was so entirely a
popular gift that even the previous deliberation of the Senate
was not considered necessary for such a conferment. When a
tribune proposed to grant the right of suffrage to the municipia of
Formise, Fundi, and Arpinnm in 188 B.C, he was met by the
voto of four of his colleagues, who insisted that the Senate's
judgment should first be taken. But, yielding to instruction on
the true principle of such gifts, they eventually withdrew their
opposition.*®

The deprivation of voting power—iribu mavere in the extreme
sense—seems to have been retained by the censor,® although a
protest against its nse to disfranchise a whole class was raised
in 160 me.t The people alone eonld impose a new burden on
itself, and taxation belonged wholly to the comifia.® _

Passing to legislation on private matters, we find that any
fundamental change in the legal relations of citizens to one another
must be effected by the people. The law of the Twelve Tables is
steelf o lexr cenfuriata, and we need only think of laws, such as those

1 Liv. xxvi. 38 (speech of M. Atilins Hegulus} * ‘ Per senatum gl de Cumpanis,
qui elves Romanl sunt, injtisy popule non vides posse. Idque et apad majores
postron in Sstrieanis factum est (319 mo), cum defecissont, ut M, Antistins
tribmnes plebis prins rogationem ferret scisseratqne plobs uth senatui da Sntricanis
somtentine dicendss jns csset.  Ttaqua censeo cum fribunls plebls agendum esse
at eorim unns pluresve rogationem ferant ad plebem s nolis stutuanid] de
Chinipanis jus fint.' Lo Atillos tribunns plebis ax nuctoriiates senntns plebem in
Tinee verby rogavlt . . . Plebes sic jussit, *Quod senstun juratus, mazims pars,
censeat, qui sdeidetis, id volmmus jubamusgue,” "

2 i, xxxvill, 35 “edoct] populi esse, nou eensius, fus suflragi quibne valit
ln-r;art.i:‘l. destitorant incepto.”

ﬁ?ﬂ'ﬂ‘.
4 Liv. xlv, 16 (180 nc.; on the proposal of the censor Bempromius to ihis-

franchise the freedmen, his colleague Clandios] “ negabat . . . sffragii lationem
itjussn. popull censorem calgoam homind, sedrm ordini nulversn miimpre poses :
neque enim, i tribn movers posset, qnod st nihil alind quam mutare juber

tribum, iden ommibus quingee et triginta tribobns emovire posse, id est civitatom
[ibertatemaque eripere.”
5 In Liv. vii. 168 (357 mo) we find the acconnt of the erention af the wieesimea
manumigsionds by the comitia fributa populi.
R
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on usury, or the ler Foconda on inheritance, as types of 4 multitude
of others. In the matter of eivil procedure also a fundamental
change, such as that permitting the use of the- formula in place
of the legis activ in cases falling under the jus civile, required
legislation.! Yet we feel that it is only a question of degree
whether such changes are effected by the people or by the anthority
of individuals. In matters of substantive law immense changes
were brought about by the interpreting authority of the praetor;?
while in procedure also much was left to the discretion of
pontiffs, magistrates, nnd jurists. The same prineiple of division
of authority applies to police regulations. Wide as were the
coercive powers of the magistrates, sweeping infringements on
individual liberty, such as those ereated by the sumptuary laws,
were the work of the people.

We may panse here to examine the form of a lez, and
especially that portion of it which secured its validity—its
sanction. A complete law contained three parts: (1) its
preamble (praeseriplio), which deseribed the formal cireumstances
of its enasctment ;* (2) the text, in which u mimite nnd exhaustive
formalism was rigoronsly preserved; (3) the sanction, which
eontained the pains and penalties pronounced against those who
violated the provisions of the enactment. A poema, howéver.
was not of itself sufficient to constitute a perfeet law, A Jea
perfects was one which declared an act invalid and imposed a
penalty for disobedience. The imposition of a penalty without
the declaration of invalidity constituted a ler mrinus quam perfecta.?
A law without a sanction was imperfecta.” The method of repeal
most frequently practised at Home was rather that of super-
session than of the declaration of the nullity of the former
enaciment. Hence the sanction of laws often gives impunity
to those who by obedience incur the pains and penalties pro-

1 Tl-ﬂgufhu.nm was ellentel] br o lee Aebindfa (Gell, xvi. 10, 8 ; Gaius v, a0).

' p, 206,

* The fullest praeserdpfio which has been preserved is that of the L Chednetia
det aguaeductibus, o consular luw of 9 B, (Frontives ds aqueoed wetibur 120). It
mund: “T. Quinoting Crispinns consnl popnlum jure rogavit popainsque jure
nclvlt in foro pro rostris aedis divi Juli priidie) [k] Joliea,  Tribus Bergin
priveipiom falt, pro tiiby Sex. . . ., L £ Virro [prinms moivit]"”

4 Ulpinng Ry, pragf. 2 * Minos quam perfecta lex est, quas vetat nliquid fieri
ok, 5§ fnetom wit, non resoidit, sl pomsam injougit e qui contrs legem foeit "
The Licinio-Sexting ngrarian low of 367 wis apparently of this kind.

& Mnarob. Comm i Sown, Bxip, H. 17, 18 “ inter ligey quague (s imperfecta
dlelbur, du quo nnlla declantibos posna saoeltue,”



v THE PEOPLE AND ITS POWERS 243

nounced by some previons measure’ Repeal might be either
complete or partial, and a series of technical terme was evolved
to express this difference.®

The attempt of certain laws to seenre finality by prohibiting
repeal was necessarily futile, as opposed to the whole theory of
parlismentary sovereignty.® It is possible, however, that the
leges sacratae of the emrly Republic, such as that which made
the tribune sacrosanct, were regurded as umalterable. The
execratio, which was their sanction, may have been regarded as
a fundamental religions obligation, and have been held, as such,
to be one of those sacred rights which, as we have seen,® no law
professed to infringe.

The sovereign priviloge of exempting individuals from laws
wus naturally possessed st first by the legislative body itself ;
but by & curious revolution, which wo shall troce elsewhers,®
this singnlar privilege became & prevogative of the Senate.

The people’s eontrol of external matters, although it is still,
from & juristic point of view, legislative, hears & closer resemb-
lance to the administrative functions of a Greek or modern
government. Here the magistrate was empowered to act in all
matters of detail, and we shall see how this magisterial sphere
was usurped by the Senate. The people had only the control
of the fundamental relations of Rome with foreign states, Their
activity was eonfined to the declaration of war, the making of
treatics, and the giving of charters,

A declaration of war was, according to Roman notions,
strietly necessary only when treaty relations, or even at times
relations which approximated to those of a treaty,® had heen

1 Cie, ad Al i 28, 2 “alternm caput st tralaticlum de impunitate a1 QU
OOWTRA ALIAR LEGES BIUS LEQIS ENGO FACTUN sir,”

® Ulplan op, cit. $“Lex aut rogobr, 30 est, forttr 3 mot sbrogatur, 1 eat,
prior lex tollitar; sut derogatur, 3d est, pars privne (legis) tollitar ; gt sob.
vogatur, {d esl, adjieitnr aliquid primae legi; oot obrogetor, §d est, mutstnr
aliguid ex prima loge."" OF, the clase in a luw eital by Cicern {md Ate, fik 23
#) M8 QUID IN HAD ROGATIONE SCRIPTUM EST, GUOD PER LEGES FLUNISVE BOTTA
PROMULGANE, ATROGANE, DEROOANE, OBROTARE EINE FEATUDE SU4 $08 Ciopan™

A Cie, Le. 23,2 “naqus enim lla (lex) est, quie non tpsn se mepint diflenbates
abrognfiomis. Bed, oum lex abrogatur, ilind ipswm abrogetur, quo mdo eam
ahrogari [men] oporteat.”

ip 29 * Bea the section on the Sanate,

® Livy deseribies n controversy whether from this point of view. on armisties
(inelutior} rested oo a lovel with s pox s (iv. 30) “cwm Vefentitag | |, intdntine,
+ = o Do pax facts . . . ante diem rebellaverant . | ', econtrovessis inda fuit utrim
populi jussn mdiesretur ballum sn satis etset senatus oonsultum. Porvisers teibimg

- mt Quinctine eonsul de béllo ad populom ferret + omnes centurias Junsepe,



24 ROMAX PUBLIC LIFE CHAP,

broken. Such a declaration conld be made only by the people!
But the international point of view was not the only dominant
one in this matter. The people must have heen consulted in
many cases where there were no treaty relations, and the reason
would have been simply the advisability of its declaring its will
on a matter which might be of vital importance to the eom-
munity. The comifia cenfuriala seems invariably to have repre-
sented the people in this ecapacity.® With respect to the
conclusion of international relations, we shall touch elsewhere
on the controverted question® whether the magistracy had the
right of hinding the popular conscience by a sworn treaty, or
whether this required the consent of the people. The survival
of the controversy into as late a period as that of the Jugurthine
war seems to prove that the federative power wus once a magis-
terial privilege ; and the fact is also attested by the inclusion in
agreements made by commanders of a clanse specifying that the
agreement should only be valid if ratified by the peopled In
the middle Republic there was no question that treaty relations
were the prerogative of the people® and, unlike the case of the
declaration of war, the Plebs is here included in the concaption
of the people® By the nature of the case it could only be the
ontlines of an agreement that were thus laid before the comifia,
and details of settlement were left to the commander, assisted
b+ & commission.” The organisation of a province and the lex
grovincice that followed the subjection of a district were not
usually interpreted in the light of treaty relations; they wers

I Polyh, vi. 14 fwép elpthirns olros (6 Sfuos) Sovdeferas ral woddpon

¥ Mommeen Sfaater, iil. p. 343,

% Bas the section on the Benate,

4 Polyh, i 62 (agreament hetween Lutatins Cotulus and the Carthagininms in
241 3o, ) éwl rolrde geklar dvas Kapynlarlor cal ' Puualos, dir cal v dfug rie
"Pepalve swlod, The poople rejected the treaty, but it wos mbesquently
maintained that, but for this saving elausa, it would have besn binding (b,
il 499,

Bib vl 14 wml "pir wepl mvpuayfas kol Suehicews cal metgedr ofror (8
Efjune) éover & Befaie fenoro robrwe col pipe woudy ) relearrior.

# Liv. xxix. 12 (2056 mo, pence with Philip of Macedon) * jusserunt .
omnes trilus ™ ; xxx. 43 (201 no., peace with Carthage) ¥ De pace . . . omnes
tribos Jussernnt ” ; zxxlil, 25 (188 B0, pesce with Fhilip of Hn::uduu} Yom
rogatio ln Capitolio ad plebem Iath est. Omoes quingue et triginta tribus, ot

Jusserumt.”

T Bo om the conclusion of the secomd Punie wor (Liv. xzx, 43 “ M. Aclliius
et Q. Minneins trilumi plebis ad popuiom tnferunt * Vellent joberentne senatum
deosrniem ub cum Carthaginiensibng pax fieret, ot quem esm paesm dare quenigre
&x Afrien exercitutn deportare juberent "},
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the work of o commander and a senatorinl commission. On the
other hand, cities with treaties (civifufes foederafae) and cities with
charters (civilafes liberac) have their rights given them by the
people. In the one case the rights are guaranteed by an irre-
voeable agreement sworn to by the fefiales; in the other by a
revocable charter (ler dafa), which as late as 71 B0, is still an
utternnce of the people (lar ropafa)’ We shall zee, in dealing
with the Senate, that, even in this matter of granting treaties or
charters to separate states, senatorial authority encroached on
that of the people

(ii.) We have already seen how in theory the popular power
of elegtion wus a modification of a principle of nomination ;*
after its recognition the principles regulating it were practically
those of legislation, the magistrate questioning and the people
commanding. The representation of the dual community is
here rather more marked than in the case of legislation ; for
while a plebiscifum is often spoken of as a ler, no one credits the
tribune with the position of a magistratus populi, and however
wide his powers may. have become, he always remains in theory
the head of the plebeian community. The preliminaries to
election necessary to the candidate for office have already been
considered,® and the further process of election will be dealt with
when we deseribe the procedure of the comifiz as a whole.

(iit.) The origin of the jurisdiction of the people is, as we
have seen, ohseure; but it is probable that it did not spring
wholly from the growscafia® and even in cases where it did, the
appeal tended to become extinet, from the fact that a magistrate
who recognised the restrictions imposed on his imperium by law
would not pronounce a sentence, but would bring the case
immediately before the people. A trisl before the people
{ judicium populi) took place when a magistrate recognised the
limitations on his power; the grovocafio—an extremely rare
occurrence in the later Republie—was required to start the
same procedure when the magistrate refused to recognise these
limitations,

The judicial competence of the different magistrates and
comifia was determined partly by law, partly by custom. Two
fundamental principles were recognised :—

{1) That eapital cases should be reserved for the centuries.

V So lex Autonin de Terowssibus (Brans Fintes),
1p 47, ¥ p. 187, ¢ p. 63,
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To this there is the exception furnished by the special capital
jurisdiction of the Plebs!

(2) That a ecase initinted by a magistrate could be tried
only in thut assembly which the magistrate wus competent to
approach. To this principle there were two exceptions: first,
the consular delegates—the quaestors and the duumeiri per-
dusllionis — ulthough possessing no jus agendi eum populn, yet
guided the assemblies in which an appeal from their decision
was made ;® and secondly, the tribune, when conducting &
enpital prosecution before the comifin centuriats, approached, and
perhaps had the presidency of, this body.®

But, as a rule, the official character of the magistrate who
conducts the prosecution, and the nature of the penalty which
he proposes, are signs of what assembly passes jts finnl judgment
on the case.

The capital jurisdiction of the consuls, expressed through the
quaestors, was exercised in the comitic cenfuriafo; an appeal
against the coercifio of consuls and prastors, when the fine which
they imposed passad the limit of the mulls suprema,* came before
the comifia friluta populi. The jurisdiction of the asdiles® was
always exercised before the tribes; the curule nediles ns magis
tratus populi must have brought their ecase before the comifia
tributa populi; the plebeian aediles, who, s magistrutes of the
Plebs, had no right of approaching the people, appeared before
the eoncilium plebis. With regard to the tribunes, where their
jurisdiction was capital, it may in certain cases have been
exercised by the eomciliwm plelis, but usually necessitated an
appearance before the comitia centurinfa ;% where it was pecuniary,
the tribune would invariably have brought the case befors his
own assembly of the Plehe

The procedure in a judicium populi eonsisted of two Btages,
In the first, the magistrate who intended to impose a sentenee
which was beyond the limits of his personal jurisdiction held a
preliminary examination (anguisifio).’ This is conducted with
the fullest publicity before an informal assembly or contis which

b Boe lelow ou e oothpetence of the omnadinm plobie,

£ Bes Momms, Soaler. L p. 195 3 il p, 618, ' Hon p, 181,

180, ¥, 211, LT

T Angueisitio (a voriant of the yuneatio of the maglstrate whey Jie investigntes
o his own suthority) purhaps means an “inguiry on both sides,” fo. throogh
seansstion and defency (Lange Bape, AL il p, 470 ;5 of. Feotns P 42 " anquirere
est ciroum qunerers "),
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he has summoned. This preliminary investigation is repeated
three times, on days not necessarily consecutive, The magistrate
is represented as a prosecutor, and his expressions of opinion at
these meetings are spoken of as acowsaliones.  His final judgment,
consequent on the proceedings of the third contio, is a bill (ragatis),
which he gives notice of his intention to bring before the
comitia, The penalty propozed in this Lill need not be that
originally suggested, for the investigation may have led the
magistrate to amend his original proposal!

The legal interval for promulgation—three weeks—then
elapsed, and at its close the proposal was brought by the
magistrate before the comifie. It was then either nccepted or
rejected (necessarily without amendment) by the assembled
people.  This formal assembly (comitia) was, in judicial as in
legislative acts, preceded by a contio; and the magistrate's final
statement of his proposal before this comfis is spoken of as his
“fourth accusation ” (guarta sccusatio).? I, throngh any chanece,
such as evil anspices, the bill was not curried through the comitin,
a fresh promulgation, with another interval of three weels,
was necessary for a revival of the trial. This necessity made
a repetition of a prosecution by the same magistrate on the
same charge very infrequent.®

Hitherto we have been treating the case of w judicium populi
consequent on the magistrate's recognising the limitations on his
power. Bat there isa possibility of his refusing this recognition,
and in this case the matter can be brought to the people only
by means of an appeal (provecatio) lodged by the acensed. This
contingency was, in the middle and later Republic, unusual but
not unknown, for the jurisdiction of the duumeiri perduellionds
was, a5 we know from the ease of Rabirins* regulated at times
in such a manner that an appeal to the people was an essential
part of the procedure,

! Liv, ii, 52 (the tribunes) ©cum capitis snguistssent, duo milia aeris damnate
multnm edixerint™ ; xovi. 8 (8 peenniary penalty having been proposed during
tha first two days) “tertlo ., . toote im socensa est ut eajite anguirendim
contio subclamaret,”

® Cle. pro Do, 17, 45 “ o tamt moderits fucdica popull siot a wajoribus

constitnte . . . we inprodiets  die quis ncensetur, ut ter ante  magistrates
soouset intermissa die quam multam irroget sut jndicet, guarts sit scensatio
trimum nundinum  prodicta die, quo dis jodiclum =it fotwrom,”  Cf App,
B0 T

P Cie. L. “#l qua res lum diem snt sosplitls aut exousations enatulit, tota
eausn ndisinmgie snhlatum sie"” * Din Cass, xxxvil. 27,
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In such a ease there were two magisterial investigations instead
of one. The first was the guaestio, 15 n result of which the
magistrate had prononnced the appellable sentenco : the seeond
was the anguisitio before the people preceding the decision in the
eomifia, It must occasionally have happened that different
magistrates conducted these two stages of procedure ; for if an
individual appealed agninst the decision of a magistrate in a
province or in the field, this magistrate might himself be unable
to condnet the sase at Rome,

The peoples is represented from a very early time as rescinding
its own sentences.! This rescission wus simply the repeal of a
law, and was perhaps not regarded originally as the revision of
its own sentence by a court. No provision was made that the
particular assembly which had pronounced the sentencs should
repeal it. This was, indeed, sometimes the case. Papilins, for
instance, who had been held responsible for the judicial murders
following the fate of Ti. Gracchus, was both banizshed and restored
by plebisnita® Buot, on the other hand, Metellus, “interdictad ®
by a consular bill, which must have been passed at the comifin
cenfuriata,’ was restored by the rogatio of & tribune,* while Cieero
himself, banished by a tribunician enactment, was recalled from
exile by a consular law passed at the comitia cenfuriata,

A further step in the exercize of this power was taken when
attempts were made to reseind the decisions of the Judices of
eriminal eommissions by decrees of the people.  This was first
attempted in 88 ne. by the tribune P. Bulpicins Rufus, who
carried o plebiscitum for the restoration of exiles who had
been condemned by the Varian commission® Other tentative
steps in the same direction led up to Caesar's bill of 49, hy
which he effected the restoration of those who had been 0T
demned under the Pompeian laws of 52 B’ The instances of

! Cie. pro Demo 82, 86 “at voro , | . Knseo ille Quinetiug (el Liv, fil, 138} ui
M. Forius Cpmillus st M. Servilins Ahals (e Liv. v, 16, 21} , , . populi incitati
vim fracundiamane subierant ; damustique eomitiis centurintis cum in exilinm
jm{ug:&u&n.t, rursus ab sodem popnlo placate mnt in suam pristinam dignitatem
restituti," .

® Cie. Brut, 84, 195 post Redd, im Sem. 15, 38,

! App. BC L 31,

| Cla. pro Planc, 28, 80 post Red. fu Sen. 15, 38,

! Cie ad A0 1v. 1, 4.

: Audl, asl Herenn. |5 25, 45,

Caes. B fii, 1 * prastorfbos tribunisque plebis rogationes g populum

ferentiban . . | in integrum restitult.” OF Sost. E’u.n. 11 ; Din Cans xliii, 1.
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this period generally illustrate the rescission of the decrees of
gpecial commissions, which were themselves political weapons
evoked by party conflict, but M. Antonins when tribune is said
to have effected the restoration of a man who had been con-
demmned for an ordinary erime and, therefore, presumably by
an ordinary quaestio perpefus, and it seems clear that by Ciceros
time this power of restitution by the eomifis had come to be re-
garded as practieally one of pardon.  Each of the three legislative
assemblies was competent to “restore ” (resfifuere). The proposals
are usually tribunieian, but Caesar also employed prastorian
rogations (probably before the comifia tribufa) for the purpose.®

Two powers analogous to that of the rescission of a sentence
are the remission of outlawry and amnesty.

The outlawry referred to is not that following on equae «f
ignis inderdictio, which was an act of the people and the confirma-
tion of a eriminal sentence, but that conseéquent on a decres of
the Senate, which had pronounced individuals to he fosfes,
Although we might have expected that the Senate, which
would be the body to rescind such a deeree, we find the belief
that the restitution of the outlawed required a lex or plebiscifum.
Marius pretended that such a permit was necessary for his
entrance into Rome in 87 8.0.,° and Octavian in 43 Be had &
Inw passed which rescinded the outlawry of Dolabella.t

Amnesty is an act which implies that no trial and no eon-
demnation, whether pronounced by a eourt or other body, have
taken place ; it gives immunity from the consequence of criminal
acts that have not yet been judged. This, however, is a pre-
rogative, not of the people, but of the Senate. It was a decree
of this body that gave an immunity (not subsequently respected)
to Caesar’s murderers in 44 B.c,® and a similar act in 33 no
grantsd an amnesty to senators who had during the eivil war
raised troops at their own cost.”

The occasional grounds of invalidity of these legislative or
quasi-logislative nots of the people have already heen incidentally
eonsidered..  'We have spoken of the conditions of the anspices
and the intercession,” neglect of either of which made a law ipso

1 “de alea condemnatum ™ (Cie, P, il 28, 56}, that is, probably, auder the
lex (fornelia de folsis {Bein Criminalrechd p. 833).

2 Beap, 248,
? Pluk Algr, 43 ; of. Vell, 4. 21 ; App. B, L 70,
¢ App. BL.C. K 65 B Vell. fi. B8 ; of. Cie. PAL L1, L.

F Do Cuss, xlix, 445, Topp 184, 179,
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Jure invalid, and the same consequence followed a breach of the
formal rules which the people had made for its own guidance,
such as the rules of promulention which we shall soon discuss,
or the provision against the union of heterogeneous measures in
the same bill' In the carlier period of Bepublican history such
invalid ordinances were, when they took the form of election,
subjected to u procedure resembling repeal, and there are many
instances of magistrates vitio creati forced to abdicate their office,
& renewal of the elective procedure following on their abdication 3t
and even in the case of laws which offended against fundamental
principles of the constitution, it was at ull times considered safer
to secure their formal repeal® But the more logieal idea of
absolate nullity, which required no repeal, subsequently prevailed,
and we shall find that it is the Senate which, as the guide of the
executivé power, pronounces enactments to be invalid in conse-
(quence of formal Haws,

When we turn from the people " in general to its manifesta-
tions in the separate comifia and in the comeilium of the Plebs, we
find that, althongh historically we are dealing with different
parlinments, practically we are treating the Roman community
engnged with different orders of the day under different formal
riles. The peopls require to be organised in one way for one
function, in another way for another,* but under the changing
forms there is 4 unity of personnel which forbids us recarding the
different assemblies us different soverei gns® The only disturbance
to this unity is found in the fuct that the Patricians were always
excluded from the concilium of the Plebe.®

The comitia curiata, the oldest sovereign in Home, was & mere
shadow of its former self. Its main constitutional function was that

I'p 230,

* o Varro says (ML wi. 20 *“magistratus vitio erestus nihilo secing
Insgistrutus " he is reflecting the practiml proeedure—hnrdly the oonstibution]
theory, unless the dictum boplies that repenl is imposiible becasse U EOEESATY,
nnid that thers is no anthority for determining the oulllty of the election,

¥ Cicoro says, with respect 1o the law exiling him, that there was some P-uint
in its being held invalid as a preivitegrium, © poill multo est melins aliroguri * (ael
Alt il 15, B)

4 Laeline Folix ap, Gell, xv. 27, & “Onm ex gonsribos hom s soifraginim
Teratur, ‘curiate’ comitin ssss, eong ox censd ob sétale * penturiate,” cum ex
reglomiting et oo, *trilot,'

* How easily one comitin could mell into another i3 shown by the ‘words of
Ciewro [od Fowe vii. 30 (44 wol )] “ 1Mle ot {Unesar), qui comitiis tribotis
easet nasplentus, centirints hubait,

¥ Bos Appentix on the conitia trifida,
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of passing the ler curiafu, which was necessary for the ratification
originally of the imperium! and, with the creation of fresh
patrician magistracies, of the potestas which these involved.®* Yet
although in theory no magistracy was properly constituted (fustus)
until ite holder had received the ratification of the ecurice, we
know that in the case of those with imperivm, and we may con-
clude that in that of others, most of the ordinary functions could
be exercised without this sanction. It was only the full exercise
of the imperium, whether in jurisdiction, in military command, or
in the transmission of office, that was in suspense until the ler
had been elicited. Without it the praetor could not give justice
from his tribunal,® the consul could not hold an assembly for the
greation of his suecessor,* and whether as magistrate or pro-
magistrate conld not exercise the full imperium in the field,?
until the ambignous wording of the ler Cornelia de provinciis
prdinandis made the requirement in this last partienlar a doubtful
paint.®

For the purpose of this eonferment the comilia curiafn was in
Cicero's duy often represented by but thirty lictors,” and the
same scanty attendance may have sufficed for the other formal
acts which it retained from antiquity, These are the acts of the
comifin calafa.® The public will and testament made at this
assembly was extinet at the close of the Republic; but the
comitia still met, under the presidency of the ponfifer mavimus, for
the insuguration of the rex sacrorum and the flamines, and under
the same guidance for the defestatio soororum made by one who
passed from his gens either by an act of adrogation or by transi-
tion from the patrician to the plebeian order.

! p, 40,

L Etﬂlﬂlﬂ ap. Goll. =il 16, 4 ** Minoribus crentis magistratitms. tributls
comitils mngistratus, sed Justus oorista detor lege”

3 Dio Unss, xxxix, 19, 4 b, 1 43,

¥ Qe oe Lag. Agr. 1. 12, 30 ' consuli, sl legem ouriatam non habet, attingere
rem militerem non Heet.™

& Bulla's Inw hod said that the mogisteate shonld retaln smperivm mntil he re-
entered the olty, apporently withool mentioning $he lee curdnfn.  App Clandiug,
oonsul for 54 #.0., who had bemn prevented by the tribanlclan veto Trom getting
his ler curiati passed, presumed on this aflence and said ** legem ouristam consuli
firrl opns esse, necésss non pssy ; e, fueninm ex séuatus consulto provinginm
haberst, lege Cornelin imperinm habitornm quoad in urbem introjset ™ (e, ad
Fom. L 8, 25}

T e, e Log. Agr, 11, 12, 81, o o0,

¥ Gell, xv. 27,1 “*ealata” comitia pses, quoe pro conlegio pontificnm haben.
tur anut pegis ant famiwom iosogarandorum cansa, Eorom sutem alin esse
enpiata. alls *centurinta . . . Isdem comitiis, quae *calat* appelborl s,
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The comitia cenfuriata, once known as the “ greatest of the
comitin " (comitiatus marimus),! not only from its importance as
expressing the sovereign will, but from the possibility of enforeing
the attendance of the assembled army, always retained somathing
of its military charncter and its association with the imperinm,
Its summons and presidency belong by right only to the
magistrites with imperium.  The consuls are its normal presidents
tor elections and for laws ; the praetor approaches it for Plrposes
of jurisdiction, and the interrex for the election of a consul.
The election of magistrates with smperium and of the censors
was confined to this body, and we have already seen how its
supreme judicial authority was asserted and infringed.? The
army alone conld declare war,* but its legislative power, though
never lost, was infrequently asserted after the recognition of
sovereignty in the two assemblies of the tribes which were
more easily summoned and organised.

But not only did the tribe assemblies infringe the power of
those of the centuries, they became the later model of the
latter, and the tendency to detract from the influence of wealth
was shown in the reorganisation of the comifia cenfuriafy on a
tribal basis.* The date of this change is unknown ; but, as the
redistribution of the centuries in its final form nssumes the
existence of thirtyfive tribes, the alteration may not be earlier
than the year 241 B0 The leading principle of the new
arrangement was that the five classes were distributed over all
the tribes in such a manner that there were two centuries of aach
class—one century of seniores and one of Jupiores—in a single tribe.
Each eclass thus had two votes in a tribe and seventy votes

ot eacrorum. detestatio ot testaments fierl solebant” Tt s not known what
particular pets were reserved for the * comitin ealatn " nssermblsd conburiatim ;
Mommeen thinks the innnguration of the Flamen Martialls outslde the city
{Staatsr. il p. 3073,

13 107,  pp. 107, D44, p oy,

4 Liv. i 48 * Nee pibrari oportet hune onlinem, qul nmno est post expletas
fuingae et triglata tribus duplicato earum mumers eeniuriis Juniorum seniornm-
que, nd institotam b Servio Tullic summam non convenire. ™ Of Dionys.
fv. 81, The description of Clesro (de Rep. il 22, 59 and 40) probably
refors to the Bervisn wreangement, althongh Mommsen (Sivter. i, P 275)
holds that it refers to the reformed comitia, The description given in the
text v in esventials that of Pantagathng (diad 1687) ap. Ureinum m Liv, i 48,
For the different systems that have been sdopted see Willems Lo Dhroie Pubiie
™ B0 Mommsen (Le) admits the T0 votes for the 7O centuries of the Grst
ulass, bat thinks that the 250 penturiss of the other elnzses were 5o combinud 15 to
formy. bat 100 votes ; the total votes beitg 704100+ 5+ 18 =104, as bufore,



v THE PEOPLE AKD ITS POWERS a3

in all. The eighteen centuries of knights still stood outside the
tribe ; so did the four centuries of fabri, accensi, tibicines and
cornicines, and the fifth century of gprolefarii which probably
oxisted at this time.! The total number of centuries would thus
be 373 (350 + 18 +5). The majority of this nnmhber is 187,
but the first class and the equiles together now have but 83 votes,
thus losing their preponderance in voting power. In spite of
this arrangement by tribes there is no tribal yote. The unit of
voting is still the century, and it is the number of centuries that
decides the question. The organisation is still by classes, the
seventy centuries of each class voting as distinet bodies.® The
equites seem still to have bad the right of voting first,* and the
first class took precedence of the others; for the lot which
designated the cenfuria prasrogativa * seems to have been cast anly
amongst the seventy groups of seniores and jundores belonging to
this ¢lass.’®

The restoration by Sulla of the older method of voting
(88 1.0.)® was not a permanent reform. It disappeared during
the Cinnan reaction, and it is questionable whether it was
renewed by the dictator. If it was, it soon vanished with other
jtems of his aristoeratic recrgunisation.

The comifia fribuias was the most handy of all the assemblies of
the full Populus, and was, consequently, the most frequently
employed for the passing of leges. Its presidents were the
patrician magistrates, usually the consuls and practors and, for
piirposes of jurisdiction, the curnle sediles. It elected these
aediles and other lower magistrates of the people, as well as the
twenty-four tribunes of the first four legions. Its jurisdiction
was limited to pecuniary penalties.

The concilium plelis, practically the sovereign body of the
state, differed from this last assembly in two respects. It could

1p 73,

2 e, Phal, (L8338, 89 *Bece Dolabellos comitiorani dies : sartitin praenogs-
{ivae ¢ quiescit.  Remuntistur, tacel. Prima classls voeatur : renuntistur,
Deinds, itn ot pesolet, mffraghs 3 tmm secumida elassis,™

Y iy, sliii 16 “ cum ex dusdecim centuriis eguitum octo censorem condem-
passent, multaeque aline primas classis” 1t woull seem as thomgh the see
aufragia (p. 79) voted with or after the first clast. Drakenboreh would read
defndecing Tor duodecim, but this would seem to give too small & number of con-
demunatory votes nmongst the squiles, 4 Cie, pro Plane, 20, 49.

P Heneo such expressions as Andensls funioram, Veteria jeniorum, Galeria
juninrsns (Liv. xxiv, 75 xovi. 224 xxvil. G

W App B LGB
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be summoned only by plabeian magistrates and it never included
the Patricinns.!  Besides issuing universally valid decrees i plafds-
cita), it elected the magistrates of tha Plebs, and in its judicial
eapacity was the body which considered the penalties which they
had formulated. By the strict letter of the Twelve Tublos this
jurisdiction should have been limited to the imposition of fines,?
but, besides instances of its capital jurisdiction at an eurly
period of its history, it continned to possess the unquestioned
right of pronouncing outlawry (aguae ef ignis inferdictio) ngainst
any one already in exile and after the time of Caius Gracchus
there are traces of an independent capital jurisdiction which it
exercised against magistrates who had violated the provacatis !

The freedom of this plebeian assembly was for a time limited
by Sulla’s ordinance (88 B,C.) directing that no measure shonld
be brought before it which had not received the previons sanetion
of the Senate: but the ald powers of unimpeded legislation
were restored in 70 Ro.  If Sulla also took the right of prose-
cution from the tribune® the higher jurisdiction of the Plehs
Was restored by the enactment which gave it back its logislative
power, for tribunician prosecutions continue to the end of the
Republie.

been kept distinet from the secular life of the ar.ul:a. and even
when the reforming spirit dictated that they should be submitted
v the voiee of the people, o religions scruple forbade the inter-
vention of the wmitie. The electoral body was composed of
seventeen tribes solected by lot from the thirty-five, and this

: Sea Appendiz on the eomifie brifnta,
B 107,

! Liv. xxv. 4 (212 8.2} ¥ Tribunl plebem rogaverunt plebesyue ita acivit. 8
M. Postnmins nate K. Maias nan Prodiseet eltatusque oo ilie non respondiass nsae
excusatug essat, viderl etm in sxilin essp, BoLque gjns venire, ipsl nqun et igni
placere nterdici " ; ih, 2vvi, 3 (311 me) “On Fulvies eralatum Tarqguinios
abiit, 1d of justnm exflinm esse geivit plebe.”

¥ When Plutarch snys (€. Gracch, 4) that O Grocehus Eave the right of trying
such canes v Fdus, this word may {nclude the Plabs. Groschns at lenst senms to
have banished the ax-comsm| Popilins by mewns of Platracifum (i, o Domo
81, 82 * ubi enfm tulerss ni mihi nqun et ignt interdioerete I quod Gracehog de

2 - o tulit ™),

" App. B.O. 1. 56

* This conclusion has ey drawn from the words of Cicero {in Verr, Aot i
13, 38) * judiciiy ad senatorinnm ordinems trenslatfs s bt s popull Homani jn
UEE quemque vestram potestate,
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body, which was nof the Populus,! was presided over by a pontiff.?
This organisation was probably first applied about the middle of
the third century B.0. to the creation of the powlifer mazimus
it received o great extension at the close of the second century.
A Domitian law, a plebiscifum of 104 B, applied election 1
a modified form to the religious esllegia—probably to the four
great guilds of pontiffs, sugurs, quindecemvirs, and epulones.
The college in question presented, the people elected and gave
to the college aguin a congd d'dlire, whereupon the chosen candi-
dute was solemnly coopted by the members of his guild® Sulla
abolished this mode of appointment, and perhaps with it the
popular election of the chief pontiff, restoring the ariatocratic
mode of cooptation ; but appointment by the seventeen tribes
was restored again in 63 B.C., through a plebiscite of the tribune
Labienus.*

Our final task in connexion with the people and its powers
will be to describe the preliminaries to the meetings of the
comitia and the emeilivm, and the mode in which business was
transacted at these gatherings.

The legal days of meeting (comiliales dies) were those which
were neither holy (nefashi) nor dedieated to the work of justice
(fasti). The 194 days thus left clear were further broken into
by the nundinge, the first days of the eight-day week, on which
not even o confio could be held® and by the movable festivals
(feriae conceplivas) which were fixed by the mngistrates. These
rules of time were binding on all meetings of Populus and Flebs;
those of place differed for the various assemblies. The assembly
of the curiae met within the pomerium, usually in the Comitinm
on the north-west of the Forum® The centuries, on the other
hand, must meet withont the walls, and their place of assembly
was usually the Campns Martins, but meetings are sometimes

¥ (e, de Feg. Age. fl. 7, 18 “Guod popnius per refigionem sacerdotin manilare
non. potorat, ut misor pars populi yoearetur,”

* Por this presidency by the youngest pontifex (the one, Le, who stood the
Jenst chance of elsotion) ses Liv. zxv. § (212 no). From Cle od Brut © 564
it follows that the consnls had semething to do with sresnging the eloctions, but
not that they were ever the presifenta

3 (Ole, de Loy, Agr. il 7, 18; Vell, IL 12, &

4 Do Cass. xxxvii, d7.

® Maorob, Sad i 16, 20 “ Jullos Ciesne XV suspiciormm litro negat nundinls
eontionsm advorari posss, il est enm populo agi ideoque mundinis Bemanaram
haberd comitia non poase.™

& Vorpo Lid, v, 1556 ©comitium ab eo quod eoibunt eu comitiis eoriatis b
litinm eamsn, ™
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found in other places such as “the Peteline grove outside the
river-gate,” and an unknown site called the Aesenletum.! The
two assemblies of the tribes were originally bound to no locality,
except for the fact that the plebeian, as purely city, magistrates
could not easily find their way ontside the walls But the
eliciting of a rogutio from the tribes by the consul in his camp at
Sutrinm in 357 B0, led, through the fear of military influence, to
the rule that no resolution shonld be elicited from the people
in the military dowain,® and since that date the two assemblies
of the tribes were held within the first milestone. The open
space of the Capitol (area Capilolii) was at one time their usual
resort both for eleetions and for lnws, bat in the later period of
the Republic it was found convenient to conduct the elections
both of the lower and plebeian magistrates in the Campns
Martius, while the Rostra in the Forom, the usual centre of
demagogic strife and the ordinary gathering place for confiones,
was chosen s the site for the legislation of the tribes.?

The first step in the intercourse of a magistrate with the
people, which was to produce a binding act, was the setting
forth by the former of u decree specifying the day of meeting,?
and deseribing the nature of the aet which he meant to introduce,
This promulgation ® assumed various forms in aecordance with
the purpose of the projected meeting, In prosecntions it con-
tained the name of the accused, the nature of the charge, and
the penalty proposed ; in elections at least the places to be filled,
but probably in later times a list of the candidates as well ;0
in legislation the text of the law which was to be the subject of
the rogatio. No provision seems to have been made that the
text should remain unaltered until a Licinio-Junisn law of
62 me. provided that a copy of the promulgated ennctment
should be deposited in the eeravium as a guarantee that no
amendment was inserted before the peoply was asked to accept it.”

! Liv. vi 20 ; Plin. .. xvi. 10, 37, ® Liv, vii, 18,

* The change to the Formn is perhops post-Gruechnn : see Momms, Staafer.
IiL‘p. 385, OF the prescription of the ler Quinctio de aquasductibus (. 243),

Geell. xiii. 15, 1 * In edicto consnlom, quo edioant quis dies comitlly eentori.

atiy futdros =it™  “Comilbia edicere ™ [Liv, xxill. 31) and ®ocomitin indicara ™
(Liv. iv, 6} uro employed as descriptive of this aot.

B Feutrin p. 224 " promulgurs loges diountnr sum primuom iy vulgus eduntur,
quasi provulgsn.” ® Momms, Steater, i p. 870,

7 Schol. Boh. to Cie. pro Sent, (4, 135 {p. 310} *{lex) Licinis et Jonia . . . {1lnd
oavehit ne clam nernrio lagem ferri lleeret,”  For registration in the aerorium at
the time of promnlgation of. Cle. de Loy, @it 4, 11, Cloding’ law exiling Cleero
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The minimom interval between the promulgation and the
meeting was the space of three nundina, ie. 24 days, and this
condition was as necessary for jurisdiction and elections as for
laws! On the appointed day the first act of the magistrate,
who meant to guide a meeting of the Populus, was the auspicatio
in the sacred enclosurs (femplum) which formed the centre of
the gathering. Celestial signs alone® seem to have been the
ohject of this morning watch; but no such observation was
necessary for plebeian gatherings ; they were disturbed only by
augpicia oblaties® The auspices had been taken before sunrise,
and if they were favourable the herald was then sent round the
walls inviting the people to meet the magistrate at dawn.* This
was sufficient for the comitia of the tribee® TFor the centuries
more elaborate preparations were necessary. Proclamation of
the meeting was made from the Rostra, and the red flag flew
from the Janiculum to show that it was guarded while the army
was busy in the Campus.® The military horn was blown on
the arz and round the walls, and, if the summons was for a court
of justice, before the house of the accused.”

‘When the people were assembled the president opened with
a prayer,® and the rogafio was read with the request whether
the quirites “will and order it” (vefitis, jubeatis). The magis-
trate iz now addressing a confie, and the rogafio is subjected
to o limited discnssion. The president explains and advises it,
and the officials or senators whom he has azsembled express their
support or dissent.” This discussion always preceded acts of
legislation.' When the comifia met for jurisdiction there may
in 68 me wns smended (Cle. ad A8 fii. 2 * presssrtim nondom rogatione
carrecta '), but whether befors or after promulgstion is not clear. B

I Dionysins, Plutareh, and Priscien explain érimum sundinem an the thicd
market-day, an interval of frinerum nendinerim, Lo, seventeen days i but
Mommsen has made out o good case for its being three munding, e, lntervals
of elght days {Stester. [IL p. 375). " op 184, po38

* Yarro L.L. vl 01 “comitlatum  pragco popolum vocet sd te, ot enm de
miuris vocet praeco,”

8 The herald is not mentioned in connexion with the comcilimm  plebis.
The comitis curiafa wers summoned by a licfer curiglive. See Momms, Staatar.
iil. p. 386,

’Fﬂnll. =¥, 27 ; Dio Cass, xxxvil. 27,

¥ Varro L.L. sk 82 ; Plut C Fraceh. 3,

% s« Bollamne oarmen precationis " (Liv, sxxix, 15),

b e, de Lag. L. 4, 11 “qui agent . . , rem populum docento™ ; Quintil,
Just, Or. il. 4, 33 * Romuniz pro conticos sundere ac dissuadere moris fuit”

W Escept perhups at the eomitiz cemturiatu [Momms, ii. p. 395), but this
body had almost censed to be o legislative sssebly,

8
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have been some debate even in the guarfa gcewsafio ;1 it was
probably only at elections that it was wholly absaut.

When the diseussion was over the contio was dissolved.
Those who had no votes were dismissed from the enclosure ;*
to those with votes the magistrate said, “Si vobis videtur,
discedite, quirites,”? thus asking them to divide up into their
separate compartments, whether tribes or curise or centuries,
The enclosure was deemed large enough to hold all the privileged
citizens, although where such a space eould have been found on
the Capitol or in the Forum is one of the mysteries of Roman
topography. This enclosure was divided longitudinally into
as many compartments (consagpln) as thers were voting divisions.
Ench division was connected with the magistrate’s tribunal
through a gallery (pons) running the whole length of the en-
closure, this high gallery being connected with the various
voting eompartments by separate descending pontes.

The votes in each compartment wore taken singly, and were
given at the exits of the various ponfes. During the greater
part of Republican history votes were given verbally, the tellers
(rogatores) marking them off on tablets by means of pointa {punefa).®
In legislation the affirmative answer was uti rogas, the negative
anfiguo ; in jurisdiction sequittal and condemnation were pro-
nounced by libers and damns ; in elections dice and facio seem to
have been employed.® But in the Iatter half of the second
century of the Republic the ballot was introduced. The change
was gradual. Seerecy was first secured for elections by the ler
Galinia of 189, and for jurisdiction, with the exception of cnses
of treason (perducellio), by the ler Cassia of 137, The lex Papiria
of 131 extended the principle to legislation, and finally the lez
Cuelia of 107 admitted it for eases of treason® In legislation
and jurisdiction the old formulae were retained, the tablots
which were distributed being marked V and A, or L and C.
For the purpose of elections blank tablets wore distributed on
which the voters wrote the names’ The fabellae were now

1 p o247, * Drigtnally Kefwm, later snepts or oeile
v, i B8 ; of Asc in Corned P 70 ®discedere, quod wverbum . . .
lianlﬂ-:n& « v« [ut] in emam guisque tribmm discedst, in qua est wulfrnginm

1 Hence the expression ferre puncium (Cle. pro Plone, 73, B3

¥ Liv. v. 13 ; ii. 21.

& Ol de Leg. it ce. 15, 16.

¥ Henee the discovery of o frand at an election through tahlets being g
Xewpl yeypapudvacy (Plut. Cat. Min, 48),
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thrown into an urn (efsfe) at the exit of each pons.  The reckoning
of the votes (dirilitic) was in the hands of tellers who wers
somotimes called by the old name rogafores, bt were also spoken
of as dirtfitores) The cislee were watched by public cusfodes,
and in the case of elections the candidates were allowed to
place one gnardian at each orn®

The issue was docided by the vote of the groups. In the
assemblies of the curine and the tribes the voting of the gronps
took place simultaneously, in that of the eenturies in the order
which we have already deseribed.®  In the two former assemblies
the order in which the votes of the groups were proclaimed had
thus to be decided by lot.* The reading (pronuntiafio, recifidio)
was continued only to the point at which an absolate majority
for or against the measure had been obtained. When sixteen
ctriae or sighteen tribes were found to have given the same
vote, it ceazed, and the formal announcement of the result
(renunfiotio) was then made by the magistrate. In the comilia
cenfuriafa the anmouncement of the result might be reached
without all the centuries being called on to vote, since the
result of ench vote was procluimed immediately after the group
had given it, and the necdful majority might be reached before
all the groops had voted. The sbsolute majority was required in
elections as well as in legislative acts, and hence the candidate
who gained s mere relative majority was not returned.®

Records of the voting were kept for some time in case the
decigion should be challenged® The promunlgated lfex was, as
we saw, deposited in the serarium, as laws which had
must have been long before this provision was made, but they
were kept without order or method, and skilled assistants were
required to ferret out the desired enastment.” Little regular

1 Cic. o Sen Br. g, 11, 28 dn Pia, 16, 86

® Plin. H.N, xxxiii. 2, 817 Cic. cum Sen, G, ez, 7, 17, ' p. 253,

4 The first corin or tribe is the prinsipium. See the preseription of the fex
Quinetia (p. 242). Even after the ballot was Introdoced the same of the first
voter in o divislon was specified (primus seiedd, Le),

¥ Tribus or eendfurins nop explere s sald of seh condidates (Liv, i 64
xxxvii. 47), Of Liv. xxii. 85

 Cie, #u Pix 15 38 “hoe corte video guod indicont tabulse pubilicas vos
rogatores, vos diribitores, vos custodes fuisse tabulerum.” It is the list of votes
#s cortified by the puardians amd tellers mther than the separate voting tablets
that Cicero here spenks of. But the tablets themselves were kept for a time in
foendi {Varro Bt 0. i, 5, 18),

¥ Cie. de Lep, . 20, 40 “Légnm custodiam wollam habemms,  Togue eas
leges sunt quas spparisores vostrl volunt ; o libearils petinas.”
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provision seems to have been made for the publication even of
recent measures; but those which were considered important
ware originally painted on wood and later engraved on bronze,
and fixed in temples or other public places.!

! Bas the evidences eollected by Mommsen (Staater. i pp 418-418). Tt &

m this practice that firers and refgers are used of the publivation and annulling
T B,



CHAFPTER VI
THE SENATE

Tar Roman constitution, in tho form in which we have left it
at the elose of the period of its growth, was the chaotic result
of attempts to arrest internal revolution, and of feeble and
misdirected efforts to readjust the relations of outworn powers.
A state in which three popular assemblies have each the right
of passing binding acts of parliament, in which twenty magis-
trates with clashing suthority have each the right of eliciting
the sovereign will of the people, possesses no organisation which
can gatisfy the need for which constitutions exist—the ordered
arrangement of all the wants of civic life by means of & series
of uniform acts possessing perpetual walidity. It i= true that
the search for a personal authority is the object of theoretic,
not of practical, inquiry. The average man, who is fortunately
the power that in the long run determines the shape that polities
ghnll assume, seeks law alone and cares nothing for its souree.
The vagueness of the ultimate power does not affect him, if the
rules it lays down are rigid und binding ; he will accept prineiples
in place of persons, and by doing so he proves that he is more
scientific than the scientists, But the fundamental principles
that lie behind the personal power in a state are too vast in
their scope to apply immediately to the needs of human life.
They require interpretation by means of legislative and exccutive
authorities ; and if these acts of interpretation are to have the
charncter of principles, the dictating authorities must have a
fixed charucter and a permanent life, and there must be some
guarantee that they shall submit their judgments to the
aceumulated experience of the past. No such character and no
such guarantes were to be found in the existing elements of
the Roman state which had strict legal recognition.  The comifin
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could, like o parlisment in a modern state where no provision
for a constituent assembly exists, go on in an endless caresr
of constitution-making ; the magistrates could interpret the laws
at their own will, and by fighting out the merits of their rival
interpretations amongst themselves paralyse the state or plunge
it into anarchy, It was felt that a central power must reside
somewhere, & power which should gnide the people and control
the magistrutes, n power which should above all avert the
tarrible conflicts between rival authorities so amply encouraged
by the existing law.

It was scarcely necessary, at any one point in the growth of
the Roman eonstitution, to raise the guestion where this power
was to be found. A chain of ciroumstances, some internal and
some external, had provided a body of men possessing the three
main qualifieations necessary for the exercise of central authority
—permanence, experience, and the free power of deliberation.
With every step in the professed extension of popular privilege
the power of the Roman Senate had increased ; and the explana-
tion of this anomaly is to be found in the fact on which we
have already dwelt, that the distribution of authority amongst
the popular assemblies, and the increase in the nomber of the
magistracies, had invelved such a weakening of the authority
of magistrates and people as to render both incapable of any
pretence at effective rule. The long series of wars in which
Rome was engaged, from the commencement of the struggle
with Pyrrhus to the close of the third contest with Cart
and the new duties of administration entailed by the
organisation of Italy and of the earlier provinces, exhibited this
incapacity in a still more glaring light. But the growth of the
Senate’s nuthority cannot be attributed mainly to the necessities
of external administration ; for the fundamental changes which
conditioned its pre-eminence had come when Rome was little
more than o city-state; and the Senate would have ruled had
Rome continued to govern & tmet of territory no larger than
that possessed by a Cretan city. The FEmpire was the final
ratification, the seal of the Senate’s authority ; but the origin of
this authority is to be found, not in the necident of conguest, but
in the working of the Roman mind itself.

The circumstances which determined the growth of the power
of this great council of state are connected, firstly, with the
constitution of the council itself; secondly, with the changes in
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ita prasidency ; and thirdly, with its absorption of isolated powers,
some of which it drew from the incompetent hands of magistrates
and people, others of which it created.

{i.) A nomines body, such as the Senate had criginally been,
may be moulded by the will of the nominator. The personal
selection by the consuls of their intimate friends, the habit of
omitting, at the annunl revision of the list, the names of those
who were alien to them in sympathy, while favouring the dignity
of the aristoeracy by making it appear as though exelusion were
hased on arbitrary preference and not on censure, yet diminished
the independence and lessened the prestige of the councillors
thus arbitrarily selected. It is true that the work of selection
was performed by two consuls, and the judgment of the one
might be balanced by the prejudice of the other; it is also true
that public opinion would have been shocked by the choice of
unworthy members of the magisterial council, and that the
aristocracy itself would have resented the omission of a name
distingnished by the great deeds of its possessor while in office ;
but the self-existence of thiz council eould only be secured by
the one great device of taking from the magistrate, whose duty
it was to consult, the selection of the men whose duty it was to
furnish him with advice, An opportunity for effecting this change
was offered by the institution of the censorship. The selection
of the Senate (leclio senafus) is indeed no part of the census, nor
do we know when this highest of all the privileges of the censors
was transforred to the new anthority. But by the year 312 not
only, as we have seen,! had the transference been effected, but
conditions of selection had been imposed which made the Senate
partly & body of ex-curule magistrates, partly of nominees who
had done good service to the state in the lesser grades of the
magistracy or the higher ranks of the army. The vista that Iny
before the eyes of all aspirants to office was now no longer the
annual magistracy, temporary in its nature and hampered by
restrictions of every kind, but the seat in the Senate to which it
was the stepping-stone. Within the charmed circle the grades
of rank were still of importance, and the “servants of the
order,”? as the magistrates now tended to become, could find in

i
P21

2 Cio. pro Sef. 85, 137 “‘smntnm reipoblicas custodem, prossidem, pro-
pugnatorem collocavernnt {majores) ; hujus ondinle suctoritate utl miglstratos et
quasd ministros gravissimi consilil asse voluerunt.”
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the magnificent displays of the nedile, the high judicial funetions
of the praetor, the military leadership of the consul, and the
mornl eontrol of the censor, the graduated eatisfaction of the
most diverse ambitions. But, even before the point of transition
marked by the curule magistracy had been passed, the Roman
noble tended to identify his interests with those of the houss to
which fate and the inevitable suffrages of the people had destined
him. Interest even more than eonvietion would sanction such a
choice ; the vast nominal powers of the magistracy he conld
wield but for a year; of the clique of Three Hundred he was a
life-long member. And the depressing influence, which contact
with some scores of middle-aged and experienced men must
have over youth even when blessed with genius, completed the
work which interest and a vague class sympathy had begun, The
new member moved in that narrow eircle of ideas which through
its very narrowness was strong enough to baffle Pyrrhus, Hannibal,
and Philip, and to half complete the organisation of the world.
The men that rose above it—Scipio, the Gracchi, Caesar—fonnd
endless difficulties in their path, and originality of coneeption,
which is conspicuous by its absence in the organisation of the
Roman Empire, led its possessors to exile, death, or monarchy,
But the restraining influence was felt only in the essentinl
principles of politics ; in the control of details a free hand was
still given to the administrator, and individuality of a uniform,
decorous, and sober kind, combined with a high average level of
practical ability, is to be fonnd in the Roman senator of the hest
period. The narrowness of interest, the selfishness and the
corruption, which are the besetting sins of a corporation with an
nssured tennre of rule, wers also weakened in the case of the
Homan Senate by the fact that, through the elective principle, it
was always in constant touch with the people. It is true that the
Senate was a parlisment, the members of which were elected for
life—a parlinment, therefore, that might easily cease to represant
the wishes of the electorate ; but each member, until he obtained
the coveted prize of the consulship, was ever submitting himself
to the suffrages of the people in order to pass from grade to
grade of honour. The susceptibilities of the “ great tame beast "
had to be respected ; its eyes must be dazaled by oceasional
popular measures, by military achievements, at the worst by
private bounty or by brilliant shows, The coterie system that
worked the elections could do much, but it conld not do every-
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thing ; the race for honours provided stimuli sufficient—even
when the public opinion of his own order failed—to keep a
counssllor of Rome up to a high level of efficiency.

An order of nobility that is practically hereditary tends to
attach to itself titles of mobility and external distinctions. of
dress. The demoerstic nomenclature of the Romans prevented
the development of the first, and although within the Senite the
grades of rank were clearly marked, and the distinetions between
comsulares, proetorii, aedilicii and the former holders of lesser
magistracies were observed in the order of debate, these designa-
tions were not employed as constant epithets. But the desire
of emphasising difference of functions by external signs, which
is such a strongly marked feature in Roman publie life, revealed
itself fully in the senatorial garb, The present or past holder
of carule office wore the purplestriped toga of the magistrate,
the ordinary senator bore on his tunic a stripe of the same
colour, which during the last century of the Republic was dis-
tinguished by its breadth from that worn by the order of the
equites.  Still more distinctly a part of the genatorinl fsignia is
the senatorial shoe of red leather (calceus mulleus), which, distinet
in shape as well as in colour, was worn by no other members of
the state. The origin of the distinction is obseure ; tradition
explained the sandal as the royal footgear,! which continued to
be worn by the patrician senators in their character of potential
kings (inferreges).® The gold ring the senators shared with the
members of the equestrian order.  Sinee the nobility of a senator
ended with his life, it is needless to remark that the insignia
could not be transmitted to descendants.  Yet, as some of them—
the gold ring and perhaps the fatus clavus—had merely a social
sanction, it is not improbable that the practically hereditary
nature of the nobility had led to their being worn by members
of senatorial families destined to follow their fathers’ career
There is, at least, no reason to supposs that the youthful order
of laticlavii was an invention of the Emperor Augustus.?

1 Festis p. 142 * mulleos genus caleeoram aiunt esse, quibus reges Albanorum

deinde patricll sunt osi”

4 Hepeo the distinctlon between the patriclsn and plebeinn form of shos
{Mommsen Stoater, Gl p. 581). In the time of Cato the eldsr this fostgenr
waa only worn by the plabeinn senator *' qui muagisteatum gurolem copissat "
[Pestus La.).

B For un investiture of bown with the lefus eloris enrlier than the ruls of
Augustus, see Snet. Aug, 8.
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The identification of the magistracy with the Benate, which
had been practically complets by the close of the third century
of the Republic, wus perfected in law by the dictator Sulls, -
The quaestorship was now made the stepping-stone to the
Senate ;' the personal selection by the censors—which, in the
face of unwritten custom, had been growing weaker year by year—
was dispensed with; while their more important right of rejecting
unworthy members could be resorted to only when the vensor-
ship was oceasionally galvanised into new life. An automatic
mode of reeruiting the order should, if the power and dignity
contemplated by the reactionary legislator were to be secured,
have been accompanied by an equally antomatic method of
divesting of their rank those who had proved unworthy of it.
But no such system was devised, and the morals of the Sennte
were for the first time left to chanee, or rather to the reasonable
hope that after the age of thirty-one (the lowest period of life
at which senatorial dignity eould be held) the character onee
formed would not deteriorate,

A more important factor in the change introduced by the
Cornelian legislation was the permanent increase in the numbers
of the Senate. Donbled by the immediate action of the dictator,
the body continued to maintain its complement of about 600
members ; for twenty annual additions of ex-magistrates of the
nsual quaestorian age wonld enable it to retain this normal level.
The large size thus given to the senatorial body is one of ita
most surprising features, when we eonsider the business with
which it had to deal. Secrets that sre uttered with bated
breath in a modern cabinet were proclaimed aloud at Rome to
an assembly of the size of s modern parlisment. But there
were no reports of proceedings for the eyes or ears of the out-
side world, and secrecy about reasons for policy was sometimes
only too well kept. Such secreey was often treated as suspicious
by the professed leaders of the people at the close of the
Republic, and the consciousness of danger felt in the Senate
seemed mere weakness to the mob. The history of the Senate,
if it does not show the futility of secret diplomacy, may yet
prove it to be unnecessary that this diplomacy to be effective
should be entrusted to a few,

(ii.) The freedom and power of a deliberative assembly

U, Ao xl, 22 “post lege Sullne viginti {fmasstores) ereati snpplando
senntnl."”
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depends very largely on the nnrestricted right of debate and
initiative possessed by itz individual members, In theory the
Roman senator was sorely hampered in the exercise of both of
these powers. The body to which he belonged ever retained its
formal character of a council of advisers; the magistrate might
summon it or not at his discretion, might refuse to lay a
particular question befors the house, or decline to elicit the
opinions (senfentiae) of some suspected members, opinions which
they had no power to give unasked. So long as these powers
were in the hands of two comsuls, a conspiracy of silence might
casily impede the expression of the Senate’s judgment; but
when the right of summoning and of laying business before the
house became the property of the praetors in virtne of their
imperium, and was subsequently, by an anomalous recognition of
a revolutionary power, extended to the tribunate, the numhber
of possible presidents was increased to twenty, snd the Senate
again drew its strength from the dissensions of the magistrates,
Twenty men, even if they all represent a nobility, must also
represent different shades of opinion, and will attempt to elicit
views corresponding to their own, which may then be submitted
to the approval and the votes of the house. The practics
having enrly arisen that it was only a definite expression of
opinion eoming from some quarter of the house that should be
submitted to the approval of its members, the magistrate, eager
to put the desired motion (relafic), is now to a large extent
dependent on the senator. And the few gaps that still remain
in the latter's power of initiative are filled up by ingenious
fictions of debate. The senator would rise, unburden hiz soul
of cherished views on matters alien to the debate,! and then
make his speech conform to the rules of the house by concluding
with a formal opinion on the direct issne put hefore it by the
magistrate. In one instance at least we find the method re-
versed ; the great political erime of Carthage’s”destruction was
prepared by the famous sententin of Cato® often repeated in
speeches on unrelated topies, and having no connexion with the
jssnie that was directly before the house.

To understand the facilities for information and the freedom

1 Gell iv, 10, 8 “Erat . . jus snatorl nt sententinm rogatus diceret ante
quicquid vellet allse rei of quoad vellst.™  For this practice of rypredi relntisuem
s T Ana. il 55

* v Delenda ext Carthnpe ™ (Florus il 16) 7 oL App. Tab. 68,
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of debate possessed by the Senate, we must have a clear view of
the funetions of its presidents and of the position of the ordinary
magistrates in that assembly. The right of summons and the
right of laying business before the body were inseparable ; both
were possessed by three orders of magistrates—consuls, praetors,
and tribunes. But law, in the shape of the power given by the
major pofesiaz, made it impossible for the practor to exercise his
vight of summons in defisnce of the comsul; while custom
dictated that even the tribune should not exercise this right
when the consul was at Rome, But, once the summons has
been issued and obeyed, the convoker of the council is not its
only president. The three classes of magistrates have each the
right of reference, and each in an order prescribed by customary
law. The consuls’ motions come first; they are followed by
those of the prastors, and then the tribunes have their turn?
This system of priority, although necessary to prevent confusion,
was under ordinary cireumstances a matter of comparative un-
importance. It could only become a sericus hindrance to the
freedom of debate if the eonsul abruptly dismissed the meeting
befare a decision had been reached on some question of pressing
importance,® or if a method of systematic obstruction were
adopted by some senator, who wasted the hours with prolix
orstory until the setting of the sun made a suspension of busi-
ness legally necessary.  But the former deviee was revolutionary
in its charaeter, and on the oceasion of its use a fit preparation
for & revolution ; while the latter seems to have been employed,
az by the younger Cato during Caesir’s consulship, as & weapon
against an offensive refafio alveady before the house® The
president himself had ample powers for meeting such designs ;
in the case in question the consul had the obstructive stoie
haled from the room.*

A more serious danger would have been the absence of
information from the officiala who succeeded the consul in
putting motions before the house ; but this was obviated by the

 An sttempt to violata this order was made in 56 5.0., “cuwn Lugus tribumus

L . . . intendere coepit ante se opartere discessionsm facers quam consules,

t\inlmﬂml vehemonter ab omnibus reclumatnm est ; erat enim et inlgui et nova”
(e, el Fom, L2, ),

1 The eonsul Marcellns thos dismissed the Senato in 50 i on its favouring
the proposal that both Pompelus and Caesar shonld lay down thoir commands
(App. £.C. ii. 30).

Gell, Iv. 10, & 4 ih, Lo 4 Book Cos 20,
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power which magistrates had of speaking (verba facere) without
invitation at any period of the debate. This power was
as an admitted right by those magistrates who were
themselves presiding ; the quaestors, whose finnneial statements
were indispensable, and the acdiles may have exercised it only
on sufferance. This privilege was the more necessary as the
presiding magistrates at least could not be asked their opinion
by the official who held the attention of the house ; they could
not give advice, for they were themselves seeking it of others.
Custom had determined with equal care the method by
which opinions should be elicited from the unofficial and advising
members of the house. The question “ what is your ndvice 1"
(quid censes 7) was put by the president to each senator in an
order corresponding to his official mnk. In the days of the
activity of the censorship, it was this magistracy which had
determined the president's first selection ; the censors bad placed
at the head of their list the name of somo distinguished man
(often himself an ex-censor), and it was this “chief of the
Senate” ( princeps senafus) whose opinion was first =ought. But,
after Sulla's reform in the constitution of the order, there is, in
spite of the occasional revival of the censorship, no certain
evidence of the perpetuation of thiz dignity. Henceforth a
body of econsulares holds the first place, and from these the
presiding magistrate—at least the eonsul who opens the business
of the house—chooses his first adviser, according to no settled
rules, but with due regard to seniority or personal distinction.
The only exception to this practice was to be found in the latter
half of the year, when the consuls alect, either in virtue of their
quasi-magisterial position or because they might themselves have
to earry out the decrees which were being discussed, took
precedence of the consulars® From the latter the question
passed down through the praeforii to the men of aedilician or

¥ Gell, xiv, T, 0 (from the Commentarive of Varre) “shngnlos autem dabers
ponsuli gradatim Inelpique & consuluri gradn. Ex quo gradn semper quidem
antes primum rogari solifum qui princeps in senatum Jectus esset ; tum antom,
eum hase soriberet, novum morem Institatum pefert per smbitionsm grotamgue
ut is primus rogaretur quem rogere vellat qid haberet senatom, dom i tamen ex
gradn consuluri esset.” For this seews mes of. Cle. ad Afh L 1% 2 (61 moy)
“ Primum lgitur scito primom me non esse rogatum sententiam praspositnmyna
ease mobls paeificntorsm Allobrogam " (O Calpurnios Piso, n relative of the pre-
giding copsulj.

T Ball, Caf. 50 (in the debats on the Catilinarlan eonsplrators) * ™ Junios
Silanus primus sententinm rogatus quod co tempore consul designatns ert,”
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tribunician rank, and so finally to the lowest grade of all—the
ex-quaestors ; and it is probable that, in every grade, the rule
of consulting a designated magistrate before an ex-magistrate
was observed. It is obvious that this procedure, when rigidly
adhered to, left the non-curule members of the Senate only an
infinitesimal chance of a share in the debate. These had always
been known as pedarii, in contradistinetion to the curules;
originally nominees of the censors, they included after the time
of Sulls the former tribunes and plebeian aediles, and the
members of quaestorian rank. As they were rarely reached in
the debate, they seldom had the opportunity of expressing an
opinion, and hence arcse the orroneous notion of some anti-
quarians that the pedarii were given the right of voting but not
the power of debate.! But restrictions of this kind, arising from
practice and not from law, were never pressed by the Romana
The repute of o man who had not reached curnle rank might
exeoed that of all the other senators; the principlo that would
open the lips of a Bibulus and close those of a Cato was
recognised as mischievons in certain  emergencies, and it was
the latter who as tribune elect—that is, as a pedorins—moved
the resolution which condemned the Catilinarian conspirators to
death.?

From the mass of opinions elicited in the courss of the
debate, the president might choose any that he pleased to submit
to the judgment of the house. The safeguard of the individual
senator was here found in the nomber of the presiding masistrates.
As o rule the same order was followed in putting ssnfentine to
the vote as had been observed in eliciting them ; but ont of an
aggregate of opinions that, with differonces of detail, gave
practically the same adviee, the president might chooss that
which he considersd most to the point or best worded as the one
to be submitted to his council It was certainly an nnnsnal
step when, in the historie debate of December 5 in the year

1 Festus P 210 “{Pedarius senator) ita appellattr quis tocitys tanemnde ad
enm, cujun sententism peobat, quid semtiat isdleat.” Of Gell, §jI 18, The
explanation cited by Festus is true only so far 85 it expresses & nsnal elreomstanse
of dshate.  The name pedarive i probably derived from the ahssfien of the
enrals chair (Gavins Baseus ap, Oell. Le.).

| Vel i 35 “Hie tritunos plebis designatus . . , pame inter nltimos

s wententiam " 1 Cie, ad AfL xii. 21, 1 “Cur ergo in sententinm
Catonin ' Quin verhis Inenleptioribus et plurilus rem eandem {Le the epinion
alresdy expressed by comsulares) eomprelienderat.”
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63 B.C., Cicero put to the vote the sententia of Cato in place of
the similar but weaker resolutions of the consulares ;! but the
consul in this exercise of his discretionary choice was acting well
within his rights.

One iz sometimes surprised, considering the rigidity of the
procedure snd the size of the body, at the amount of business
that appears to have been transacted at a single meeting of the
Senate. But both the rules of procedure and the Roman
temperament account for the rapidity of the debate.  As regards
the former it must be remembered that no motion could be put
unless pressed by & magistrate, that there was no distinetion
betwesn substantive motions and amendments, that alternative
proposals, therefore, had not to be submitted in detail to a
divizion, that the carrying of one motion generally swept all
senienfiae on the same subject aside, that motions for adjourn-
ment did not take precedence of other motions, and that the
business of the house was not interrupted by this modern device
for wasting time. We must also remember that a division in
the modern sense of the word was rave, and that it appears
geldom to have been necessary to take the numbers of the
members who respectively supported or were adverse to a
motion.? The estimate of the voting was in fact going on
during the debate; it was the custom of the senator, often
without rising, to express & few words of assent to a former
speech,® and it was not unusual to leave one's bench and take
up & position near the man whose opinion one supported. The
sensé of the house could thus often be taken before the debate
had ended ; where it was not obvious the consul urged to a
division (discessio) ;5 even then it i3 improbable that recourse

} Beep 270 m. 2

% In & rongh estimate of the honse (A1 me) Cicoro mentions 15 on one side. of
& question, “quite 400" on the other (ad AfL L 14, §). On Curio’s proposal in
60 mo. thet both Pompeins and Coesar shonld lay down their commands, 22
dissented, 370 approved (App BN il 30). In the lstter coso there seems to
hnve Been no formal division {see p. 208 n, 2); aod In both the small numbers
may be the resplt of exact computation, the large either of o guess or of m
disdnetion drmwn from an already connted quornm.

3 4 ¥erho adeentivi' (Sall. Cl 52); el Clo ad Fom, v, 2, 8 “sadens s
mlsensl”

4 #In aliennm sententinm pediboa fre™ (Gell il 18, 1),

¥ Tha invitation to divide on the senfentin was conched in the frrm * Qui hoe
cepsetis, illoe transite : qui alin omods, in hane partem ' (Festus p. 261),  Henoo
the eolloquial plrase ** fre i alis omnla " for negativing o proposal st the Bennte
(Cic. ad Fam. 1. 2, 1)
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was had to eounting, unless the parties on either side were very
evenly balanced. Other reasons for rapidity were to be found
in the Roman temperament and in the intellectusl atmosphere
of the house. The Romun, until hiz better nature was cor-
rupted by the schools of Athens and Rhodes, was a man of few
words ; the Senate was the least likely body in the world to be
swayed by florid eloquence; clearness and brevity were the
qualities most in demand, and even at the close of the Republic,
when the Senate had surrondered itself to the perilous pleasure
of listening to carefully woven sentences, the “paint pots™ of
Cicero ! were still in all probability the exception and not the
ritle,

The voice of the majority of the Senate was embodied in a
resolution (senafus consultum), Considered as the mere advice of
the mugistrates’ council it had no legal walidity whatever ; its
binding character sprang from the fact that it was a decree of
the magistrate applying to a sphere in which he was himsalf
competent to issue such injunctions. Hence, as we have seen,?
the veto pronounced on a decree of the Senste by the colleague
or superior of the magistrate who has elicited it, is no exception
to the rule that the acts of corporations or of private individuals
were not subject to this form of invalidation. So little was this
the case that, when the decree had been vetoed, the advice of
the Senate still remained unimpaired. The annulled resclution
was still drawn up, but it had become an aucforifas merely.d
It was still of sufficient potency to bind constitutionally-minded
magistrates, but it no longer imposed the duty of obeying it on
the community. The consulfum or aueloritas was drawn up at
the place of meeting zoon after the resolution which it embodied
had been passed. A= there were no permanent officials of a
responsible ehameter to see to its redaction, a small committee
was appointed by the president to attest the gennineness of the
, document ;# this consisted usually of the author of the resolu-
tion and of some of his supporters.

(iii.) The Senate exerted its developed authority under

1 Qi aed AL L 14, 8 “tobim hune locum, quem tgo , . , soleo pingere; da
flammn, de ferro—nosti illas Ayedioor.”™
& po 170,

3 O, aed Fam vill 8,8 . In § 6 we Sod the formmin =& quin hie & e
intercessarit, senatui placere anctoritutem persoribi,”

4 ib. Le. § @ ¥ Pr. Kal, Octobres in asde Apollinds serib, adfuerint Lo Domitius
Cit. L Fub. Ahsnobarius,” ete,
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two different aspects. Tt was the body which exercised the
power of previous deliberation on matters which must be
suhmitted to the jndgment of a nomipally higher authority, the .
people, and it was o council which professed to give final diree-
tions to the magistrates on the conduet of their administrative
duties, It possessed no sphere of its own in which it eould act
unassisted hy magistrates and people, and thus its formal inde-
pendence is far less than that possessed by such a body as the
Athenian Bowld.  The only department of state in which it
seems to have independent anthority—the power of perpetuating
the very life of the civifas by the appointment of an interrex—
belongs strictly not to the Senate but to its patrician members ;
and even for the exercise of this right during the Republic the
nPJ]ativa power had to spring ultimately from a magistrate of the
ohal

The Senate by exercising a proboulentic authority showed its
sense of its own limitations. Ocensionally, #s we shall see, it
usurped fsolated powers that belonged of right to the people; but
a5 o rule its final authority was only felt in that vast sphere
of executive influence that had been formerly entrusted to the
magistrates. It could control, but it might not usurp, the
sovereign powers of the people; it elected no magistrates; it
possessed no legislative authority ; it could not declare war or
make peace ; it dared not extend the limits of Roman citizenship
by the conferment of the franchise; it made no clhim to the
exercise of jurisdiction or of the still more sovereign right of
pardon.

Yet, when it is remembered that the activity of the comifia
in all these matters conld only be set in motion by the magistrate,
and that the Senate’s advice had grown into a real power of
control, it is easy to see that the first step in every measure of
importance must come under the cognisance of this all-pervading
conneil.  Its probouleutic authority was based on the observance
by the magistrate of eertain unwritten rules, which regulated
the exercise both of his positive and of his negative powers. It
wias hold that no magistrate should question the people on any
important matter without the Senate's adviee, and that he should
not decline to exercise this power at its request ; that the power
of veto should be employed only at the diseretion of the couneil,
and that the request for its exercise should not be refused,

b 148,
T
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These wnwritten principles were, as & rule, strong enough to
fetter & magistrate’s action by his convietion of their necessity ;
when thizs conviction was not suofficiently strong, the Senate
resorted to its Inst constitutional weapon, the veto of a friendly
magistrate. For this purpese the tribunician college was usually
employed ; its size offered the largest scope for differences of
opinion, for of the ten legally supreme magistrates of the state
one at least conld generally be found to whom the Senate’s word
was law., The blocking of legislation through the inlercessio of
senatorial tribune may be illustrated by the attempt of Octavius
to negative the agrarian logislation of the elder Gracchus:* the
effort to annul an administrative order of a sweeping kind by
the veto pronounced against the proposal of the practor Juventins
when, without consultation of the Senate nnd without previous
intimation to the consuls, he attempted to wrge the comifia of
the people into a declaration of war with Rhodes.®

In dealing with the powers of the Benate two courses lie
open before us; we may either treat them in the order of their
growth and show how the suecessive nsurpations were effected,
or ws may describe them as they existed in their developed
form. The first method would have more of an historical
interest, but, apart from its difficulty and cbseurity duoe to the
frequent lack of evidence, it would result in a wholly unsystem-
atic classification of the aggresate of nequired rights. Tt ia
preferable, therefore, to deal with the Senate’s powers in their
developed form, with a preliminary warning that they were
gained at very lengthy intervals and by very different means.
SBome, such ns the control of finance, wers usurped from the
magistrate ; others, such as the dizpensation from laws, were
stolen from the people ; to others again, such as the control of
the details of provincial government, the Senate had an altogether
peculiar right, such powers being created during the period of
the growth of its ascendency.

With the election of magistrates the Senate of the later
Republic had no direct concern, and the people alone elaimed
the perhaps not wholly constitutional right of deposing them.

' Plut, Ti Graceh 103 App. BC. L 1L :

% Polyb, xxx. 4. For the motive of the veto ses Liv. xlv. 21 * M, Juventine
Thalna . . . prastor novoe maloque sxemplo Tom ingressus emat, quod, ante non
eonyultn senatn, non consnlibus certiorilins factls, de sun unius sententin rogationem
farvet vollont juberentne Rhodiis bellum indicl, cum antes smnpor prine: senntug
de ballo conaultus sssat, deinds ex auctoritate patrom wl pepobam nbom. ™
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But towards the close of its tenure of power, when the struggle
for existence caused it to strain its prerogatives to the utmost
limit, we find the Senate claiming the very analogous right of
suspending a magistrate from the exercise of the functions of his
office. A charge of turbulent proceedings was the motive for
the suspension of Caesar from the praetorship, and of Metellus
Nepos from the tribunate in 62, and Caclins Eufos was ejected,
on the allegation of gimilar misconduct, from the curule chair of
the practor.in 48.2 The use of this power against the praetor,
or indeed against any magistrate subject to the major pofestas of
the tribune, is comprehensible ; for the latter might, at the
bidding of the Senate, inhibit any official from the exercise of
lis eustomary functions; how the power could be employed
against the tribunate itself is one of the hidden mysteries of
senatorial usurpation,

The power of legislating, that is of establishing fundamental
changes in civie relations, was never elaimed by the Senate ; nor
had it ever possessed any legal right to suggest or impede the
making of a law. The pafrum auctoritas, like the inlerregnim,
had resided only with the patrician members of that body ; and
the power of previous deliberation claimed by the later Senate as
a whole was merely one of the inevitable results of the balance
of power within the magistracy, Such slight approximations to
law-making as are found were simply the result of consultation
by the magistrates on questionable points, The Senate reafirmed
an ancient principle that the confession of a slave which might
doom his master to death or exile should not be wrung from him
by torture ;% it might even infringe so much on the freedom of
contract as to suggest a current rate of interest*—a prineiple
which the praetor might respect if he cared or if his colleague
obliged him to do so.

But here again we meet with the strange anomaly that the
Senate ean destroy where it cannot create. It claimed the

' Buet, Cnes, 10 (Cassar supported Metsllng jn earrying) * turbulentissimas
leges sdversus oollegnrum Intercessionem . . . donee ambo adminlstratione
rﬂienhlltnq decreto patrom solmoverentor,”

In this cass the prohibition was effectid through the cosrclve power of the
consnl springtng from lis mufis imperium (Do Cass, zlil. 23),

i Tne, Awn, (. 80 “vetere senatus consalto gquasstio in eaput  domind
prohibebatur,"™

* Cin, ad A#, v 21, 18 (50 n.0.) oo senatos consultum modo fuetom st . .
in creditoram eansa, ut centesinse perpetuo fasnore ducerentur,”
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sovereign privilege of exempting individuals from the operation
of the laws, and the elaim which was an admitted nsurpation
was sanctioned by custom,  Formerly the sovereign people could
alone grant such dispensations, but the motion submitted to the
people was first approved by the Senate. Very gradnally the
second stage in the proceedings was dropped, for it was con-
sidered the merely formal sanction of an already accomplished
act; and the senatorial right of dispensation was assured until it
was attacked by the tribune Cornelins (67 B.0.). The proposal
that it should be restored to the people was successfully resisted,
but a compromise was arrived at by which it was agreed that no
act of dispensation should be valid which had not been approved
by & house of at least two hundred members! This provision,
evidently meant to prevent the abuse of the power for pursly
personal or party ends, did not fulfil its purpose, for senatus
consulfs of this kind were gained by influentinl men on the
slightest pretexts and for the most unworthy objects.?

An observance of certain forms had always been necessary for
the legislative activity of the people to be regular aud valid. In
countries which recoguise the sovereignty of parliament, the
guardian of such forms is in the first instance the legislative
chamber itself, in the second the courts of justice, which ean, or
should, be allowed to refuse to put into effect any law that has
been pussed in disregard of such formalities. This was the case
at Rome. The laws themselves contained clanses which pro-
nounced their ineffectiveness in case they should be found to
violate the principles of the constitntion, and the courts of
justice had the courage to resist the enactments even of the
provisional government of the dictator Sull.  But the exeentive
authority might also have doubts nbout the propriety of putting
into foree a measure which it recognised to be irregular; and of
this executive anthority the Senate was the guide. Hence its
well-established claim to point out a flaw in a legislative ennct-
ment, to establish the fact that the magistrate had questioned
the people improperly, and that the answer of the people was
therefore null and void. The exercise of this revising power

! Aseon. in Obrnel, p. 58,
¥ M. Brutos had gaived from the Senate the valllation of a band {aymgpragih),
by which an exorbitant rate of interest wns demamiled from the government of

Balasmis in Cypros.  Bowds of this kind, throngh which obligitions were inerrel

: umﬂffﬁ lélﬂfé?n hal begn rendered illagal by n lee tFabings of 87 n.c.
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once led to the greatest upheaval that Roman history reconds
It was by pointing out that the law of the younger Livius
Drusus, which contained amongst its other clauses the gift of
civitas to the allies, was irregular as contravening the condition
fixed by a ler Caecilio Didia (98 n.c.) that wholly different enact-
ments should not be contained in the same rogatio,! that the
Senate brought to a head the formidable eonspimey which
enlminated in the outbreak of the social war. History also
brings to our notice the attempted reversal by this means of a
popular judgment of a far smaller kind. It was suggested in
the Senate that a notice of the alleged irregulurities of Clodius’
plebiseitum should ba made the ground of Cicero’s recall ; but the
exiled orator, while thinking that there was *something in the
notion,” yet preferred the far safer form of an abrogation of the
enactment by the popular voice itself.®

When we turn from legislation to its complement of juris-
diction we find little direct interference by the Senate with the
regular course of either civil or eriminal procedure, On excep-
tional occasions it might decide the sphere of the praetor's
activity,® and by its practical weight in the declaration of n
Jjustitium it might suspend the operation of the business of the
courts ; but it did not interfere in the details of such business,
and the appeals to the vetoing magistmates were left to their
own discretion.

With respect to the eriminal jurisdiction of the regular
courts, although the Senate never assumed a faculty for deter-
mining the procedure or the sentence, it sometimes took the
initiative in a prosecution by suggesting that a charge should be
brought, and this implication might be contained in a senatorial
jndgment that a certain course of action was contra rem publicam.*

L Cie. pro Domo 16, 41 *judicavit semntns M, Drusl legitus, quas conten
Tegem Caseiliam et Didiam latss essent, populum nen tenerl”  The nccount that
the Livisn laws were shelved as confro ouspicis (Aseon. in (ornel, p. 68
“Philippus cos, . . obtinult o senntn, ut leges ojus ommes uno & o tollerentur.
Decretum est enlm eontrn auspicia esse latns neque efs tener populuim ™} may
contnin ane of the grounds of their abrogation.

® Cie, ad Aft, L 16, 5 * Quod te eum Calleone seribis de privilegio locutum,
Htulllqu;g.Lm multo est melins abrogurd,”

4 ﬂv. xxv, 4 Ball. Clat. 50; Ascon. in Milow, p. 44 Thoe Henats in thia
way sometimes interprets a triminal law and extends its incidence, See Cie. de
Har, Resp. 8, 16 * decrevit senntus eos qui id foclssent (Le. who had disturbed the
rebuilding of Cioero's honsa) lege de vi, quae est in eos qui universam vem
imhlll‘-ll_ﬂ oppugnassent (Le vi publios) tenerd.”
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With respect to an extraordinary commission, the true theory of
the Republic was that it could be established only by the people.
The procedure adopted against Clodius for the violation of the
rites of the Bona Dea is typieal of the eonstitutional method
that should always have been employed. The offence which he
had eommitted—though vaguely designated *incest "—was one
that in that particular form was unknown to Roman lsw.  First
the college of pontiffs is consulted, and pronounces the act an
offence agninst religion (nefus); then a decrse of the Senate is
framed specifying the crime and the procedure, which is modelled
as closely as possible on that of the ordinary eriminal courts.
This decree is then submitted for ratification to the judgment of
the people.! Aects of attainder ure a lamentable confession of
weakness in a political, social, and legal system ; but it was right
that this weakness should not be remedied by an administeative
authority representing a single caste.

But there were certain emergencies which it was thought
could not be met, even by the establishment of a special judicial
commizsion. Epidemics of crime, such as poisoning, arson,
murder, seemed to demand the immediate exercise of the
magistrate’s imperfum, and for this exercise the Senate is the
directing and controlling foree. Such an exercise of magisterial
eoercifio at the behest of the Senate is practically a declaration of
martial law, although the Senate by its decree does not create a
new power, but simply urges the magistrate to set fres the forces
latent in his dmperivm. The earlier Republic had provided a
suspension of constitutional procedure in the form of the
dictatorship as a means of meeting such an emergency ; the later
constitution had no such provision, and the bunden of responsi-
bility fell on the joint shoulders of Senate and magistrates.
Whether the exercise of such summary eapital jurisdiction was
legal depended on the status and sex of the victims. If the 170
women put to death for poisoning in 331 B! were exeeuted
by magisterial decree, the act was legal, for women had no right
of appeal. Similar legality attended its exercise over pro-
vincials ;* and, if similar sentemces were inflicted on Italian

Ve, od ARE L 18, 8 “Credo enim te nndisse, sum apod Cassarem pro
populo fierut, venisss eo muliebri vestitn virum . . . mentionem a @, Cornificio in

seuntn faotam . . postes pim ex senatun consalto sl pentifions relatam, fdgne ab iis

nafas esse decretom ; deinde ox senatus consulto eonsnles roputionem promulgusses,"
¥ L. wiil. 18,

® b 2l 48 (180 nc) AL C. Maenio proctore {omi, provincia Sardisls cum
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allies,® it was a gross violation of treaty obligations, but not of
the laws of Rome, The male citizen alone might not be put to
death in this summary fashion ; and if the Roman members of
the great criminal society of the Bacchanalian guild were exeented
without appeal,® this was a judicial murder only justified by the
horror excited in the public mind by the blackest crimes
masquerading under the guise of religion. We still possess a
fragmentary copy of the decres by which this * conspirncy * was
repressed ; in it the Senate thinks that ™ eapital punishment
should be inflicted,”® but the decree does not by its wording
suspend the ordinary laws of appeal.

This guardianship of the state against conspiracies (comjure-
tiones) may have been the precedent for a power, the legality of
which, as exercised by the Senate during the last century of the
Republic, was hotly contested. This was the power of declaring
the existence of a condition of things which the Greeks would have
denominated ordrs, of singling out a party in the state and its
leaders as enemies (hosfes) to the Republic, the latter being pro-
fessedly represented by the Senate itself and the magistrates who
happened to be friendly to it, and of advising the magistrates
who were its presidents, above all the magistrates with imperivm,
and sometimes even the pro-magistrates,* to employ every means
of summary coercion to ward off the impending danger. The
formula for thus entrusting the guardianship of the community
to a elique of friendly magistrates was expressed in the words
“that the consuls, praetors, and tribunes of the Plebs (with the
addition ut times of other officials with the imperium) should see
that the state took no harm.”® After the passing of this decres

evapissst, ndiditmm orat ut guasrsrst da veneliciis longlus sb urbe decem
millibne passnum} Hizrne ailutae s fom trin millia Romiinumn domnese”

¥ Liv. axxle, 41 (184 mc); of ix. 28.(314 no) and the Instance eited
it tha mixt nets, In soch instances of guncaliones extended to Tody, it is not
olsar whethér ot ns wall 85 cives were exemutod summarily by Roman
mingistrafes,
{h, rxalr, 18. On this polnt see Zumpt Criminafrechd der Rimer L, 25, 212,

® 1.0 1. n 106 (s letter from the eonsuls {o some nmknown magistrates of
the ager Tewranus in Brutil) 1. 24 *eonim (L. the Sennte) sententin (tn fuit “sel
gues esent, qeiel avorsum ead fecisent, guam wuprad sceiptum  est, cels Tem
eaputalen faciendum censnere.’ "

% Tha consul was armed against O, Gracchos, the gonanls {n 69 ; the consula,
praetors, and tribunes in 100 B.O. 5 the interrex, proconsul, aml all other magis-
trates with dnperiem in 77 DO

¥ The decres proposed to meet the threatensd revolution of M. Lepidus in
7 B0 ran oo follows : *quoniam M. Lepldum exercitum privato consillo paratum
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the responsibility of the Senate ceases ; the magistrates act at
their own peril and cannot again devolve any responsibility for a
judicial murder they may have committed in the execution of
their instructions by again consulting the Senute on the guilt of
their victims or on the method of execution to be employed.!
There were obvious reasons which rendered it impwoasible for this
power to be based on any distant precedent ; like the power last
diseussed it was a substitute for the vanished dictatorship, which
was an integral part of the constitution, and subsequently to the
decline of this office thers was no revolution in Rome antecedent
to that which was held by conservatives to have been inaugurated
by the legislation of the Gracchi, But, even apart from the
question of precedent, the absurdity of the Senate's elaim to be
guardian of the Republic is manifested by the fact that the
opposite party in the stasis might more truly ropresent the
theory of the constitution, as the Graechan party did, than the
Semate’s government itself; a broad line separates political
opposition, even with the ntmost force to back it, from eriminal
conspiracy against society, and by the passing of thia “ ultimate
deeree " the Senate declared itself the author of a revolution.
The controversy as to right is here insoluble: the insolubility
depends on the fact that there was no permanent government at
Rome except that of convention and of force.

Yet Roman sentiment would have declared that there were
times when the decree and its consequences were justified.
Force ean only be met by foree, and a gathering such as Catiline’s
army in Etruria was a fair object of attack by the executive
authorities ; but sentiment would not have allowed the exseution
without appeal of a few prisoners captured within the city, how-
ever grave the danger. A state of war must be recognised,

e pessinids et hoatlus rel publiecns comtea hujua erdinle snotoritatem nd wrbem
Quelt, utl Appins Olandins interrar com Q: Catulo pro consule et coteris, quibua
imperium est, urbi pracsidio sint oparnmgus dent ne quid res publica detriment]
caplat ™ (from speech of Philippus In Sall. #ist. lib, L frgt 77, § 22). The
historieal instances of the emplayment of this powsr are agninst ©, Gracchna and
kis ndbervnts in 121 Bo, i the tumult of Baturninos (100}, the first Sullan
restoration (BE), by the anti-Bullens (82}, nt the threntened revolotion of M.
Lepidus (7T}, in the Catilinarinn comspiracy (63), during the dlstarlunces raized by
Q. Matallug (82, and those preceding the sole eonsulahip of Pouwrpsins (52), againgt
Caesar (40], agminat Dolabells arid M, Antonios {48},

* CL Ball Cul B0 “consnl ; . . comvosats sematu refert quid de eis fleri
Placent, qui in enstodiam tradjt] erant.  Sed eos panlo ante frequens senntus
Judiveasrat contra rem publicam fecisse,”
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but there was no power in the Roman state that could declare
martial law and execute its consequences.

The exercise of this unprecedented power evoked a vigorous
protest from the true government, the people! The plebiscite
passed by the younger Gracchus was aimed more directly at
the magistrates, and it improved on the Valerian laws by
enacting “that no judicium should be exercised on the capuf of a
Roman citizen withont the consent of the people.”* But it is
possible that it made senators individually responsible for the
decree authorising such conduct on the part of the magistrates®
and it is almost certain that it abrogated a clanse in the law of
the Twelve Tables by declaring that the Plebs might exercise
capital jurisdiction against » magistrate guilty of violating the
provisions of the measure! Henceforth there could be no
question of the illegality of the ullimum senatus consultum, for
Cicero's ‘quibble that the Gracchan law only protected the lives
of cives, and that individusls specified by the Senate had been
declared fosfes,® is an argoment in o circle. It is this latter
possibility which the Gracchan Jaw denied ; and though common
sense might interpret eertain overt acts ns u sign of war agaimst
society, no degree of treason could ip jure make a citizen into
an enemy unless that treason had been proved in a court of
law,

More justifiable than the power which we have just con-

1 Although the wlfimun senatus comsultum had not been passed agninst 'L
Gracelas, the condemmation of his adherents without appeal {Vell 5. 7 ; Val
Mny. iv. 7, 1) was thes exercise of the jurisdiction of muartial lsw. It was this
jurisdiction which elivited the plebisitum of O, Gracehus,

% (Cic. pro Rab, 4, 12 “0, Gracchus legem talit ne de capite civimn Roman-
orum inju=n vestro judicaretur,”

¥ Behol, Ambros. p. 370 * Quia sententism {wrongly for *legem "' ; ses Zumpt
Criminairecht §. 2 p. 78) tulerst Gracchin ne quis in civen Romeuum capitalem
sententinm diceret,”  Of Cie. pro Sesd, 28, 61 *Consule me, {Cato), cum esseb
designatus tribunus plebis, obtalit in discrimen vitam suan : dizit eam sententinm,
cujus Invidiam eapitis perienlo sibl procstandam videbat"” Bo THo Cassius
(zxzvill. 14}, in speaking of the first DIl of Clodina against Cloero, says Egepe wiv
o kal drl wioar rip Hovkde, Ori Tois Te dwdros i duharhe TH wilews . . .

ererdyeL.

4 Plot £ Graceh 4 viw 8 (rhoe eledgepe), ef ris dpyor Sxporor denemmpigm
wokdryr, war’ adrol Sullvra wplrer 78 Blpg  ORjpos here may menn either popadis
or plebs ; but Griechus, as tribuna, put his own law into force agingt Popilins
{Cie. gro Doma 81, B2),

B (e im Ot iv, §, 10 ** At vero €. Cassar intelligit Jegem Semproninm psse
de civibus Romnnis constitutan ; gul sotem rel puldicas sit hostls enm eivom esse
nullo modo posse.™
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sidered was the police-control which the Senate exercised in
Rome. Here, as in other matters of administration, its attention
was confined to great and exceptional emergencies. In the
absence of all facilities for the expression of public opinion in
Rome, except through the medium of a magistrate, the ancient
trade guilds (collegin arfificun) formed convenient centres for
electioneering in the democratic interest. The fact that towards
the close of the Republic their weight was thrown into the anti-
senatorial seale led the government to regard their existence as
inimieal to publie order. A decree of the Senate of the yeur
64 p.c. summarily dissolved all but the most venerable guilds
which were supposed to derive their origin from Numa ;! and
this sudden suppression may be regarded as a last step in a long
career of administrative interforence, no record of which has heen
preserved by history. Private political clubs, on the other hand,
stich as were known by the names of ssdalitates and decuriati, did
not come under the immediate cognisance of the magistrate ; for
their coercion the Senate had to procure the paszing of a law.?
But minor details connected with bribery and corruption were
within its competence. It infringed the inviolability of the
magistrate's house by allowing search to be made there for
incriminating proof of corruption, and it directed that whoever
should be guilty of harbouring professional election ngents
(divisores) at his dwelling should be liable to a vote of censure
and possible proseention.’

If we now turn from the corrective to the administrative
activity of the Senate, we shall find that this was exhibited
chiefly in the departments of foreign relations, finanee, and
religion.

The primary spheres of foreign activity are the declaration
of war, the making of peace, and the framing of alliances, All
these powers belonged of right to the people, and, as regards
the first, there was never any question that the Senate's position
was merely that of a constant adviser. The two latter POWers

LGl i Pie A, D 2 peeo Bext, 25, B5 ¢ Do Cost, wrovidi, 13.

¥ Ole, ad Q. fr. 1. &, 5 (56 B} *seuntus consultom factum est nt sodalitntes
decuristique discedorent lexque de (in forretur ut, qui ton dlseessissent, sa poenn
quine est de vi tonerentor.”  The sadalitates were cluba of the typo of the Greek
#raipeins, the decurinti probably electioneering sesdeistions,

* Cle. ad An. L 18, 12 (61 o) “senntus conmltn o Jum facts sunt odines
= » o« UBUM, 0f spod magistratus in Heeret, alternm, eujus dowml divisores
kabitaront, .nlrn-zlu rem pablicam,™ g
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merge into one_another, for a state that was not on some terms
of allisnce with Rome was, according to the rude notions of the
prevailing international law, an enemy of the Republie. There
appear ut intervals during the Republic signs of a keen but
advantageous controversy ss to whether the right to eonclude
binding treaties in the name of the Republic was possessed by
the imperator in the field, as well as by Senate and people. To
profit by the oath of a general when it entailed suecess, to dis-
avow it when it meant failure, and in this case to hand the
unfortunate commander, who had saved Roman lives but nob
Roman honour, bound and naked as a scapegoat to the enemy,
wers the convenient results of this condition of juristic doubt.
The Caudine Forks in Samnium, Numantia in Spain, and the
neighbourhood of Suthul in Numidia saw Roman generals and their
deluded adversaries equal victims of this controversy.! But the
opinion finally prevailed that without the consent of the Senate
and the peopls no sworn treaty (foedus) could be binding.* The
practice as to the division of this authority between the council
and the assembly varied from time to time. In the earliest
period a treaty of peace seems to be within the competence of
the magistrate, and therefore of the Senate; in the constitution
of the middle Republic, as revealed to us by Palybius, such an
agreement iz always submitted to the people for ratification,?
but the close of Republican history shows cases where the
Senate alone is mentioned as the deciding authority.*

But the people had at all times merely the final ratifying
authority in these matters. The diplomatic negotintions that
preceded the conclusion of an agreement with a foreign nation
had ever been in the hands of the Senate. When envoys
approached an imperator in the field, his duty was to send them
on to the consuls and their council ; how far he himself entered
into preliminary negotiations with them depended on hiz own
diseretion, but in the best days of the Republic he conld make

1 Liv, ix, 812 : Plot TV Oracch 7 Cio de O fiL. 50, 100 ; Ball. Ju. 39,

£ Gall, Jup, 30 “sonatus s, wti par fuerat, decornil mo atque populi injussn
nnllim pobulsse foedus ferd.”

8 Polyh, vi 14 dudp elpfegr ofres (8 Fijupr) Bovheterm vol woldpow, ul mip
wepl wippaylar wal Bakirews wol auetyeie olriy deroe & Hefaile Donrra ToiTEy
sal pipa woude § rolvarrior,

4 Tha Cuditani spprosch the Senste for the renovation of & tronty moda with
» pro-magistrate in 78 me. Cloero questions its validity (pro Balle 15, 34) on
the groand that the people was not consulted, The pasange illustrates both the
Senute’s exercise of this pewer and the coutinnance of n eontroversy as to its vight.
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no definite agreement.  The mode in which the Senate received
the envoys from a etate differed according ns the community
had already treaty relations with Rome, or was in a state of
natural war. The permanent representation of a friendly nation
—except through the vague relationship with a noble Roman
house—wns a device as yet unknown; but the concession was
made to the envoys of such a state of receiving them within the
town.! The representatives of the enemy, on the other hand,
had no claim to reception within the walls® The embarrass
ment inspired by the approach of the suspected Eumenes of
Pergamus in 166 B.c. canzed a passing regulation to be framed
that no kings (the “carnivorous animals™ of Cato) should be
received at Rome in person® Towards the close of the Re-
publican period (67 B.C.) & demand for the better ordering of
business, as well as the suspicion created by the dealings of
envoys lingering in Rome with the politieal coteries, caused a
law to be passed that the month of February should be devoted
to the reception of legations.* As most of the envoys at this
time came from states within the Roman sphere of influence, it
was an advantage to the provineials to have s definite season set
apart in which they could air their grievances.

The most pressing demand for entering into new relations
with states naturally accompanied the organisation of a provinee.,
For the immediate attention to this demand the conquering
general was competent, although he was sometimes assisted by
ten commissioners (legati) appointed by the Senate! The whole
work of organisation, known as the law of the provincs (lex
Jrovinciae), bore the name of the imperator, and the ler fupilia of
Sicily, the lez Pompeia of Bithynia, and the law of Metellus in
Crete preserved the memory of individual vietors and OrEZANisars.

! Henee the institution of the Gracosfesis Varro (LI, v. 155) deseriben it
s “wub dextra hujus (the Rostra) o comitio Jocus substroctns whi nationnm sgb-
dm{lt legati, qui ad senmtum essent missi; is Graocostasls appelistos 8 parts
ut mnlte."

® Bo the Numantinn envoys in 30 mo are recelved ffw rof relyour (Dio fr 7O
As a rulo the appeal was made to the nesreat émperator, and Lis representations
nﬂ%i;ﬂr;mmﬂ such legati o recsption within the city. Bes Momms, Staater, Hi. 2
p- 1150,

* Liv. Kp. xlvi *in communa lex Iats est ne coi regi Homam venire Hoeret."
OF Polyb, xxx. 17.

£ Cle. ol Q. fr. 1118, 8 Y Appins interpretatur . . . quod Gabinis st
eit, etiam cogi ex Kal, Febr, nsque ad Kal, Mart Jegatis sonxtum quotidie dare, ™

* Polyb, xxii. 94; Liv. xlv, 17,
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The lez in this case is a charter (lex dafa), not a comitial act (lex
rogata), and when we remember that the organisation of the
provineces took place during the period of senatorial ascendency,
we are nob surprised at the omission of the formality of the
consnltation of the people,

The assignment of external spheres of rule (provincias) to
magistrates was one of the most important powers connected
with the senatorial administration of the provinces, We have
already seen how the original theory that a magistrate chose his
department gave way to senatorial selection. In spite of the
fact that the provinees were not assigned to specified individuals,
but to holders of certain offices, this right of bestowal put great
patronage in the hands of the Senate ; it might reward or punish
consuls or proconsuls by the assignment of more or less important
districts, and the lot (sorfifi) by which the individual holders
were determined was often tampered with.®

The final organisation of Italy and the provinces also gave
fresh spheres of influence to the Senate. The free cities, which
extended over the whole of Italy, and were found as privileged
units in the provinces, were subject to its contralling power.
These had given up all claim to the exercise of external
anthority, and it was the Senate that adjusted the conflicting
claims of states both within and without the bounds of Ttaly.®
When the rights of a free city were held, not by treaty, but by
a precarions charter, the Senate might eancel certain grants,
which, by the terms of the charter, were revocable at pleasure.*
In the details of provineial government and the relations of
the subject cities to the governor the Semate sgems seldom to
have interfered directly. But we must remember that in every
provinee the governor Was accompanied by a senatorial com-
mittee in the form of a consilium composed of his legates and of
any senator who happened to be in the province.® It was

I For the attempt made by the lez Sonpronia to obviate this power see p. 201,

% Oio. ad Fam. v. 2, 3 (to Metellns Celer, proconsul of Claalpine Ganl, §2 B0}
uNhil dico de scrtitione vestrat tantum te sugpicari volo mihil in ea e per

metm me lnselents esse factum.” Of. ad At L 16, &

2 Liv. xlv. 13 ; Dittenberger 1. 240, The Senate pomstimes raferred questions
respecting the internnl affuirs of thess states to Romin pairond, with whom they
Y entered futo relations of clientship (Liv. ix, 20 Cie. pro Sulla 21, 60},

4 len de Termessiboua fh, 6 “Nel quis mngistratus . . . meilites . . intro-
ducite . . . nisel senatns nominatim . . . decreverit”

% Sall. Jug, 62 *Metellus propare cunclos sematarii oninis ex hibornis
scoersl jubet : eorum et aliorom, quos {doneos ducebat, connilinm babst." CL
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his duty to refer every important matter to this couneil, and
the most important questions it bade him reserve for the judg-
ment of the Senate at home,?

The power of the purse, which has been the guarantee of so
many popular liberties, was not possessed by the people at
Home. By escaping so early the incidence of direct taxation
they lost a formidable weapon with which they might have
fought the Senate. For this reason the admitted incapacity of
the latter hody to impose & new tax on the community was no
great limitation to its powers after the year 167 B, when the
Italian trifutwm disappeared.? The control of the details of
finance, which had never belonged to the people but always to
the executive, was the mainstay of its power in this department.
The ciroumstance that the control of estimates had been given
to occasional officials, the censors, and that the details of ex-
penditure had been taken from the hands of the consuls and
placed in those of the most subordinate of all magistrates, the
quaestors, sufficiently explains the growth of a central directing
nuthority, which may be considered in its three relations to the
property of the state, the estimates, and the expenditure,

The chief property of the state in the later Republic was the
incoms derived from the provinees, and it is obvious that the
Senate determined its amount when it mtified the terms of the
lex provincige. Buat the older source of revenue—the public
domains of the state—was also subject to its control, It granted
the occupation or the use of public lands and decreed their
alienation by sale or gift. Tt also nccepted or rejected gifts and
bequests to the state, and the proposal of Ti. Gricchus that the
people should deal with the movable property left by Attalus
IIL, king of Pergamus,* struck at one of the most undisputed of
senatorial prerogatives,

The most important estimates of those items of revenue and

e 104 “Marius . . . Sallum (the guaestor) ab Utlen venies Jjubet, ftom L.
Bellienum  prastorem, practeren ommes umdique senntorii ordinis, quilasenm
mandata Bocchi eognoseit.,”

1 Cie. ad Aft, ii. 18, 4 *Tilud tamen, quodd seribit (Q. Cleero, governor of
Asia} animadvertan velim, de portorio ciroamvestionis ; ait se de constli sententin
rom ol senutumn rejecisse,

¥ Cie, e Off, 1. 23, 78 “tastum in serariom peotinine fnvexit (Paulus) ut
unduy imperatoris proeds Goom attulesit teibntorum.” O, Plat, Paul, 98,

: Momms, Staater, L 2 pp. 1112-30,

Plut. IV, tiracch. 14 oldr B 77 evpeddmg Sovdrierta wperfony, dANA
Ty Biag yrdume airde Fpoltres.,
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expenditure which varied from time to time were, as we have
seen,! made every five years by the censors.. But the Senate
exercised the right of directing, even of reversing, the arrange-
ments made by these officials ; the appeal against an oppressive
contract was made to them? and during the vacancy in the
censorship they designated the magistrates who were to preside
over new financial assignments.®

The eontrol over the treasury, both in the voting of lange
supplies or in detailed expenditure for definite purposes, was
complete. The provineial budget, comprising the allowances for
the different governors, was voted by the Senate, and this senadus
consultum de provinciis ornandis® was one of its most effective
means of controlling the magistracy. The special sums voted
for military or any other purposes were either directly paid® or
credited by the quaestors to the commanders abroad or to the
home officials.® We have alrendy seen that it was only the
constil who could order the quaestors to pay without a permit
from the Senate;7 but, as the consul after the time of Sulln
rarely took the field, the Senate’s control of expenditure was
finally uninterrupted even by this survival

If we pass from the most material to the maost spiritual
element in human life, we find this also directed to a certain
extent by the Senate. Although religion in its various depart-
ments was under the control of specinl guilds, yet these colleges
possessed little power of initiative, and an executive authority
was necessary to carry out their will. The announcement of
prodigies was met by the Senate with forms of expiation suggested
by the priestly colleges. In the Sibylline books above all
answers might be discovered whose political was even greater
than their religions import. When the dangerous annexation

1

- Qh?gﬁéuun {nvaliduted the foanfiones of the censors of 184 m.o, (Liv. xxxix.
44 *locationes cum senstns precibus et lacrimis publicanorom victus induel el
do integro loonrl jussisset "L A valn appeal was made by the publicnd of Asia
to remit their contrasts fn 60 Bc (Che od Afe L 17, 85 e L 1, 8).

# The business of draluing the Pomptine marshes is entrusted to a oomsn]
{Liv. Kp, xlvL), the bollding of an agueduct to s proetor (Frootin. de Agquaed, 7).

¥ Cie. ad A il 24,

0 This was necessary when the supplies were destined for the armiy,  Ses Sall.
Jig, 104 ** (Enfus) qui quasstor stipendinm b Africam portarerst.”  Compare

the ssction on provineial government.,

& The phrase for opening this credit is affribuers. Bes Liv, xliv. 16 **nd
opera publica faciends cum els (consoribviss) dimidiom ex vertigalibus ejun anni
{169 mc.) sttribntion ex senatns consmlto a quaestoribus esset,” P I
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of Egypt could be staved off by a few lines on these mysterious
leaves! it iz no wonder that their own guardians, the decomeiri,
scarcely dared to unfold them without the suthorisation of the
Senate.  The activity of the comitin was sometimes hampered by
the Bennte's habit of decreeing extraordinary festivals (ferine),?
while the successful general wis dependent on its will for the
duration of the thanksgivings (supplicationes) which followed his
victory.® The reception of & new god into the Roman Pantheon
was probably in strict law a popular right,* but it is one that
seams to huve been tucitly conceded to the Senates

! Cie. ;e Faw i 1 8q.

* Cie. el . fr il 04 and 5 (58 no) * consnl est eproging Lentulis . . .
Dles eomitinles exemit cinnes. Nam etinm Latlnse instaurantor: pes tamen
deerant supplicationes. Sia leglbun perniviosizssimls obatatitur.”

4 In the Ister Hepublic thess periods of thanksgiving had resched the in-
ordinate length of filtesn, twenty, and even fifty dnys (Cnes, Hell, (fall. ii 85;
iv. 83; Cie. Phil. xiv. 11, 29). At this period the suppdioefls was considered
the wsual prellminsry of & trinmph ; but Csto explains to Clesm that this wis
not alwaye the case {wd Fam. xv. 5, 2 “Quodsi triwmphi prasrogutivam putes
stipplicationem et ideirco ensum potine quam te landar mavis, neque supplica-
tiohem sequitar semper trinmphos,™ efe,), ‘

* Cle. pro Desno 48, 127 **vides , . . esse legem veterem tribonisiam quas
vetat injussn plebls nedes, terram, aram conmeorari.”  The jisrs plabis protiably
implies that of the populis as wall.  Bes Momma, Stoatsr, i 2 p, 1050,

* The Benate plons i3 menthoned as decreslng the reception nf tha M
Mater in 205 m.e., nnd s onilaining the erection of her templa (Liv, zxiv. 10 snd
11 ; zxxvl 34),



CHAPTER VII

THE INTEENATIONAL RELATIONS OF ROME AND THE
INCORPORATION OF ITALY

Tar peoples of Greece and Italy offer, amidst many general
points of similarity, some striking differences in their conceptions
of international relations. The pan-Hellenic sentiment, which
created & shadowy law of mations, has no pan-Italic connterpart.
Outside the (Greek city-state there was but the sentiment of
nationality to ereate rules for human conduct ; but, for this very
reason, the rules, when created, were of pan-Hellenic validity.
In Italy we get narrower but closer groupings ; its history is the
history of leagues, and the inevitable result of this more con-
centrated life was a closeness of international ties between the
federated members which stood in marked contrast to the vague-
ness of the relations between the isolated groups.

The ties of religion and of ethnic affinity, as expressed in an
obvious similarity of institutions, were, in Italy as clsewhere,
the strongest eonnecting forces between states ; but in Italy they
were but the first rude lignments that gave place o a stronger
political bond and that crumbled to pieces when the more
enduring chain had been forged. The festival of the Alban
Mount became to the Latins, as the sacred centre of Volsinii to
the Etruscans, but the religions symbol of a lasting league.
Beyond the limits of the league the national and religious senti-
ment was weak. There was no Delphi to direct the ltalian
peoples, and no Olympia at which they might meet.

This isolated grouping of the Italian peoples may have been
partly due to the great mixture of the populations of Ttaly south
of the Alps and south even of the Apennines; but the earliest
Ttalian history reveals the fact that even the closely-related races
of Latins, Umbrians, and Sabellians were not connected by much

1)
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closer ties of an international charaeter than those which bound
each to the Etruscan, the lnpygian, the (aul, and the Greek.
It is true that with the progress of time something like an ethmic
sentiment was ereated in the purely Italian group, with vast
conzequences to the history of the world. After the Umbrlan
power, which had once extended from sea to sea, had heen
weakened, on the left by the Etrusean, on the right by the Celt,
Rome becomes the great frontier power, the bulwark of the
group of blood-relsted nations against the foreign-speaking
Tuscan and the Gaul whose kinship with herself she had for-
gotten ; but the relation soon beeame political, and, therefore, more
than international. That aggregation of vagne human sentiments,
which is called International Law, was not juristically stronger
within the sphere of the blood-related than it was within the
sphere of the Ttalian group of peoples.

Within this wider sphere of humanity, that was not yet
* Italian,” there are traces of the observance by Rome of customs
relating to the conduet of war and to negotiations for procuring
peace—customs which by their very existence show that, though
the early Homan employed the same word to designate the
stranger and the enemy, a state of war was not considered as
the permanent relation even bebween Hhostes ; which prove, by
their elaboration, the antiquity of some sense of international
obligation, and which exhibit, by the constancy with which
they were applied, the existence of reciprocal forms and duties
owed by the hostile state to Rome. The functions of the
Fetiales, the priestly ambnssadors (orafores)? who demand repara-
tion, declare war and ratify a peace, seem never to have bheen
eonfined to those peoples with whom Rome had treaty relations,
but to have been extended to any nation which had net by
specific acts waged war on Rome. Four of the priestly guild of
Fetinles were appointed to seek redress. These elected one of
their number to become their representative, to be for the time
the “ mtifying father of the Roman people” ( pafer patratus populi
Remani). At the borders of the offending tribe the pater with
many imprecations called Jupiter to witness that the grievance
was established, the demand reasonable, Three times did he
make the same appeal—to the first sojourner he met in the
stranger’s territory, to the sentinel at the gate, and to the magis-
trate within the walls. Thirty days were allowed for the reply ;

! Bae p 50,
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on the first of these the standard was hoisted on the citadel of
Home, and the burgess army gathered for the threatening war.
If an appeasing answer were not returned within these days of
grace, the pater ngain set forth and launched a charred spear (the
prehistoric weapon of hardened wood) into the territory of the
offender, with words setting forth the menace of war! When
the struggle was over it was he who struck the peace and the
sacrificial vietim with a flint-stone which symbolised the watchful
Jupiter (Jupiter lapis).® The sanctity of envoys, other than these
priestly messengers, was as rigorously observed in the Italian as
in the Gresk world, A violent death on an embassy was a
martyrdom deserving of immortality, and the ancient Rostra in
the Comitium showed a gronp of statues erected to those who
had met their fate in the cause of peace The neutrality of
ambassadors was exacted with equal care, and the disaster of the
Allin might be looked on as & retribution for the impions pre-
cipitancy of the Fabii who, forgetting their sacred character,
fought in the ranks of Clusium aguinst the Celtic hordes*

In the agreements made by generals and envoys with a
foreign people, the idea, common to most primitive minds, that
it is the oath which makes the promise hinding is strikingly
present. We have already touched on the vast eonstitutional
import of this conception in its connexion with the question,
posed but never completely answered by the too patriotic
jurists: “Who could take the oath on behalf of the Roman
people?” But the theory which on the whele prevailed, that
it could mot be taken by a general in the field, not only
nullified the promise so made and rendered it a mere agree-
ment (spomsic), valid between citizens but not between strangers,
but exposed the rash swearer to the extremest penalties
With a strange inconsistency of judgment it was held that the
oath, which was no oath, laid the guilt of perjury on the con-
science of the people, unless the man who had cansed the people

1 Dionys i 72; Liv. & 82; of, Plin. AN xxii, 2

2 Polyb, 1. 25 ; Liv. i 94. Yet the ceremonies they describe are different,
lu that related by Polybins the stone has a pussive signifieation ; the priest burls
it from him and prays, “ May T only be cast out, if I break my oath, na this stone
fmnow."  Inthat deseribed by Livy, “the pig represents the perjurer, the fint.
lcnifo the instrument of divine vengeance " (Strachun-Thividson's Polybius, Prolay,
wiil), and Jupiter is here to strike the peopde that fails in the compact. Posaibly
the two forms of ritual wers used in different kinds of treaties ; the fimt, pechaps,

in commercial compnots, the second in agresmonts that closed n war.
T L. fv. 17 © Mididleton Anciens Rowie L po 245 4 TLiv, v, 36,
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unwittingly to sin was offered up as an atoning snerifice.
Naked and bound, like the sacrificial human vietim of pre-
historie times prepared for the altar, the imperater was surrenderad
to the offended people. It is not surprising that the lstter
—whether Samnites, Spaniards, or Numidians *—refused to take
the worthless gift from the hands of the pater pafrafus, and pre-
ferred «o continue the conflict with a people still convieted of
git. The individual oath to return, made by o prisoner of war
released on parole, though binding on his soul alone and, as a
religions obligation, not punishable by the civil arm, was en-
forced by the public conscience. One—others said more than
one—of the Roman captives sent by Hanmibal after Cannae to
negotinte an exchange of prisoners declined to return on the
negotiations falling through. The pretext was that they had
revisited the eamp of the conqueror affer the oath had been
taken. Tradition varied as to the punishment imposed by Rome ;
some spoke of & summary arrest and enforeed return to the
Phoenician eamp, others of a degmdation by the censor and of a
public detestation that drove the perjurer to suicide.?

Such are some of the isolated specimens that have been
handed down to us of rules of international right which Rome
thonght dne to every nation. But, apart from such universal
duties, the Roman mind, with its simple dichotomy of the world
into enemies (hostes)® and friends (amied), recognized varying
degrees of obligation as due to either class, The hostes were all
states or individuals with whom Rome had no treaty relations.
With these there was no presupposition even of constant
diplomatie relations, and their absence was symholised by the
manner in which envoys from such states were received. The
tradition of “speaking with one's enemy in the gate” was
rigorously preserved to the end of the Republie, and the Senate
had to meet & messenger from the enemy outside the walls$
The friends of Rome were those with whom she had any relations
that approximated to a federative charncter. There might be no
definite treaty, no specified interchange of ohligations; but the
vague term amicifin with kindred titles of affection was applied

! Bea p. 288,

Liv.-ai 816
® Varro Ll v 3 “mults verba alind nune ostendunt, alind ante signifian-
bant, ut hoetis : nam tum eo verbo dicebant peregrinum qui suia legibus ntereinr,

mune dielgs:. eum quem tam dicebunt perduellem.”  CL Cle. de OF, L 12, 37,
7 2B
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to the vaguest association as well as to the closest alliance with
Rome; it was indifferently a symbol of the greatest independ-
ence or of the practical subjection of the contracting state.
The members of the military symmachy in Italy could share
this title with distant Carthage,! and even the barbarous Aedui
are “kinsmen and brothers” of the Roman people? Even
in the case of these communities the perpetual representation of
mutual interests by means of permanent ambassadors—an insti-
tution still in its infancy in the seventeenth century of our era
—was naturally unknown; but their recognition as friends
granted their envoys or representatives an enirance and an
audience of the Senate within the walls.®

Closer relations between Home and her “friends” were
generally conditioned by ethnic and their gorresponding
religious ties. But the foreign element in early Rome shows
that this was not universally the case. The rape of the Sabine
women in its least significance reveals the fact of the elose tie of
intermarriage between Rome and a non-Latin community ; the
first treaty with Carthage reveals commercial relations, which
were accompanied by some form of international jurisdiction,
with a Phoenician power.

The first, because the most universal, ties which attract our
attention as based on treaty relations are those of commerce.
Commercial treaties with the foreigner led, in the very infancy
of Roman history, to the development both of common courts
and of & common eode.

In the later Republic and in the Empire we have frequent
mention of a eivil court which was believed to have bad an
international origin. Attempts have been made to assign to
this court of recuperafores s purely Homan gource ;* but its
essential peculiarities—the large uneven number of jurors, three
or five, when the ordinary eivil courts knew but one; the
rapidity and simplicity of the procedure; the formuls framed by

T Polyb. iil, 22.

.B.:F 'L.L;g?m. fratres consangainecsque stepe NOMHTD 4 danatn appellatos” (Cnos.

5 Of . 284 for this rule and for the exception to it made in 166 5.0,

4 Tn the first treaty with Carthage two kinds of lagal gatisfaction are glven to
Homan traders, In Libys and Sardinia the stats guarantees the debt; in the
Sicilian cities tnder the Carthaginlan profectorute Romans and Corthaginiong are
on an equal footing (Pelyh. i 22).

® Hurtmsnn (0. K} Der ordo judiciorum wnd die judicla exdragrdinaria der
Romer Thl. L pp. 220 1.
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4 magistrate and not taken from the lagis actiones of the civil law
—ure best explained us survivals of a time when it was a mixed
court of international jurisdietion.! The two or four jurors
probably represented the contracting states in equal proportions,
the third or fifth may have been an arbitrator chosen from
another community ; the magistrate who gave the formuls would
have been an official of the town in which the mixed court sat.
But the formula implied a system of legal prineiples, and
these could not easily be furnished by the eivil law (jus civile)
of each contracting state. It was not Roman pride that
prevented the foreigner from participating in her native law; it
was the unwillingness of the foreigner to be made subject to a
code characterised by excessive cnmbrousness, by danger and hy
delay, and the counter-objection of the Roman to be the vietim
of similar disadvantages in the contracting state. No merchant,
to whom time meant money, would adopt the cumbrous form
of conveyance known nz the mancipatio, when ownership eould
be acquired by the simple transfer (fraditio) known of all nations ;
none would care to repeat a firmula (to be learnt only of the
Roman pontiff), the least error in the utterance of which was
suffiient to extinguish his claim ; and the symbolic acts
performed before the praetor, though possibly dear to the
Roman mind, eould not have been attractive to the foreigner.
Convenience dictated a compromise, and this was found in the
gradual collection of a body-of rights (juz) from the customs of
“the world  (genfes) as known to the Romans. This Jus genthum,
ar body of rights possessed by man as a citizen of the world,
was & code of private international law, and it eanmot be regarded
a8 being even purely Italian. A unation that borrowed ite
alphabet from a Chaleidian city, that imitated the military
organisation of the Hellenes, that traded in the sixth century
with Sicily, Sardinia, Libya and Carthage, must have been
deeply imbued with the customs of the Greek and Phoenician
world. Nor was this code a growth of Rome's supremacy, for her
commercial preceded her political greatness. Its origin dates
back to a time probably anterior to the Repnblie, certainly far
varlier than the institution of the practorship.  We have already

1 Festus p. 274 ** Reelperntio est, ut ait Gallos Aslios, cum inter popalum st
Toges nationesque et civitates peregrinas lex convenit quameds por reciperntores
reddanter res reciperenturque resque privatas fnter se persequantur,”  8ee Koller
Citilprocess p. 36 ; Builorll Rechésguachiciite il o8,
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noticed how for more than u century the same civil judge
administered both laws, that of the state and that of the gentes,
and how the jus civile was insensibly modified by contact with
its younger relutive.

But closer relations than those of commeree might exist
between Rome and states connected with her by neighhourhood
or kindred. The interchange of the rights of private law, of
ownership and of marriage, which the Greeks ealled lrowohsrela,
was & natural out-growth of the Italian tendency to close
political association, Such communion rendered each member
of the contracting states in private law a civis of the other; the
conubium carried with it the pufria polestas and all the family
rights that flowed from this power; the commercium allowed the
citizen of the contracting state to own Homan land, to convey
property by Roman forms, to make a contrach by the ceremonial
of the sponsio, to inherit from a Roman or to make o Roman
his heir, while it gave the citizen of Home correzponding rights
in the alien city. There could be no question here of mixed
tribunals or of private international law. The courts of each
state ware fully competent; if we may judge from the early
relutions of Rome with the Latin cities, the place in which the
contract had been concluded, or, in other words, the forms of
the contract, determined the competence of the court.

Siill more definite bonds of union than these relations of private
law (although often their primary condition) were certain
political ecreations which made the ties between the states
something more than international. 1t was a nucleus approaching
a federal government which gave the first impulse to the
extension of Roman power in Italy. Rome, as known to us in
legend, is never quite a city-state. She is an offshoot of Alba
Longs, the titular head of the Latin league. Tradition says
that her conquest of her mother city lal to her oceupying a
singular position with respeet to the thirty eities of this league.
She was one of the contracting parties, the eities were the other ;
sha was the equal, not the member, of the group. The aceeptance
of this position by the confederate cities shows their eagerness
for the protection of the frontier town; but the protectorate

1 op 207,

. E. the treaty suppossd o be the work of Bpurins Cpssing and to date from
408 o, the following claase was foumd : e 7 Swmate readcaiur al xpleen

:': ;g‘;.rlrl rprérfugay Sva, wap' olt B iy & mvpdihmer  [Dionys.
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became burdensome, a war ensued, and Roman rule was shaken
off only to be reimposed on firmer lines by the strong hand of
the Ktrosean dynasty represented by the Targuins. Rome now
became one at least of the religious centres of the league, and
the Dinna of the Aventine symbolised the lasting union of the
Latin folk! The expulsion of the kings, while it stripped
Rome of territory, shook for a time the allegiance of the league,
and it was not until 493 p.c. that the old conditions were
renewed ; for the details that might in historical times be read
in the treaty attvibuted to Sp. Castius were doubtless but a
replica of the old terms of the alliance. FEternal peace was
enjoined, mutual support was to be given in war, and each
contracting party was to share equally in the booty. The
supreme command in war was to be held now by the Roman
general, now by the commander of the confederate forces® But
the closest bond was that of irorodirein,® the mutual participa-
tion in commereium and doubtless also in comitbinm, which was
accompanied by the proviso that the conrt of the state, in which
the contract had been coucluded and the ease was therefore
tried, should give speedy satisfaction to the claimant from
ench community.t Reciprocity such as this was naturally
sccompanied by freedom in choice of domicile. The Roman
settled in the Latin city and the Latin in the Roman retained
the private rights of both communities, It is doubtful whather
at this period the transference of residence was accompanied by
a share in the voting rights of the state in which the immigrant
sojourned.?

To this association a third factor was soon added in the
Hernican leagne.% The extension of the confederation beyond its
ethnic limits was a grand strategic move: for by the inclusion
of the Hernici, Rome now presented & eomipact chain of fortresses
against her enemies of the east and south, the Aequi and the
Volsei.  Their military importance explains why the newly
admitted members were raised to the level of the older allies.

1 THonys. L 84, 51,

* ib, vi 95 : Festos T

3 Dionys. vill. 70, 74 4 p. 205,

#App B.CL 23 Dionyaiun (viil 72) #penles of the Latine and Hernieans xereis-

ing voting privileges ($ndosdopin) in Home iy the Yoor 436 e, But it is Impossibls

they could hnve been enrolled in the centurion, which was n Roman Army
and no mmsembly of the tribes had et recelved state recognition,
Diomys, viii 80, 72, 74.



¥ THE INTERNATIONAL RELATIONS OF ROME 267

They boasted the same reciprocity of private rights with Home,
they shared in a third part of the spoils of war, and they joined
with Romans and Latins in the work of common colonisation.
This eolonisation was at once a military and social measure,
and the means by which the league extended its geographical und
political limits. The custom of war, which permitted the Italian
tribes to annex a third of all conquered land, had ever been nsed
as 4 means of expansion by the powerful league. And this
expansion was a very real one ; for the Latin eolonies (colonine
Latinae), as they were called, were full members of the society
that gave them birth. Such towns as Suessa Pometia, Cora,
and Velitrae had been military outposts in the territory of the
Volsei; and now the Volscian, the Rutulinn, and even the
Etrnscan were oppressed with the weight of new foundations
by the three great powers, DBut the year 3584 seems to mark &
strange and unaceountable break in the history of this extension.
Of all the Latin colonies founded after that date, but one is
mentioned ns & member of the confederacy—a circumsiance
which has led to the conclusion that Home (whether with or
without the consent of the other members) had cut off all future
joint foundations from the religious and federal privileges of the
league. Otherwize the consequences of this exclugion were not
great ; the new towns were military allies of the leagus, not of
Rome, and their citizens still possessed those private rights
which always remained of the essence of lafinitas. Forty-seven
citics—partly old Latin towns, partly Latin colonies earlier than
384—still participated in the Latin festival; that within this
circle a distinetion was drawn between thirty voting and seven-
teen not-voting members is an insecure conclusion based on the
attempts of the annalists to reconstruct the traditional number
of thirty Latin cities ; thers may still have been thirty votes,
but these may well have been distributed in some way over the
forty-seven cities of the league. That the closing of the Latin
confederncy was due mainly to Roman pressure is perhaps shown
by the series of dangerous revolts amongst its cities, which often
gided with their ancient enemies the Volsei. The Hernicans
were as eager to shake off the yoke; but Rome emerged from
both erises with her power strengthened and her commonwealth
enlarged. The latter result was due to a renewed employment
of her old device of absorption. Tusculum in 381, and Batricum
not long afterwards, had their commonwealths destroyed, and
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were foreed, as & penal measure, to aceopt the full or partisl
Roman citizenship.! At the close of the struggle in 358 the
leagues wers renewed and the relations of Rome with the two
groups of states remodelled, probubly on harder terms. In the
Samnite war which followed, the Latin cities first clung to
Rome, for they preferred a native to a Sabellinn hegemony ;
but Rome's rapid conclusion of a treaty of peace and alliance
with the Sammnites, which the league was asked to accept and
not to ratify, was taken as the final proof of actual subjection
concealed under the name of a hegemony. The Latins made
their lnst demands; they gave up their position as a military
confederacy, but they did not wish to be absorbed into the
body politic of Rome. They asked for the golden mean—a
system of foderal pgovernment, but one that should still
preserve the fundamental distinetion between Rome and the
confederate citica, Omne of the consuls was to be o Roman, the
other a Latin, and half the Senate was to be closen from Latinm.
But the civic feeling was too strong at Rome ; she would not
herself surrender the communal constitution which she had so
often wrested from others; she rejected the altermative which
would have paralysed her power as a conquering state and made
of her but a federnl capital. Her “No!” to the Latins was ona
of the turning-points in the history of Italy and of the world.
The battles of Veseris and Trifanum gave her the vietory, but
she was sorely puzzled as to the use to be made of it. The
league was to be broken up, its members isolated, and this work
of disintegration was carried through with thoroughness ; not
anly were the federal assemblies (concilia) abolished, but no right
of intermarringe or of commercial intercourse {jus conubii o
commercii) was permitted between the cities® But how to deal
with the individual communities was n far harder problem.
The incorporation which had been the punishment of isolated
 Tivy, by attributing eivites t0 Tusenlam {vL 2} and ealling the Tosenlans
eives (vl 36), seems to imply that thay were full citisens. In this ense the ety
" conld not have been from the first o munirpinm, the vume it bears later {** muni-
elpinm sntiquissimum " Cle. pro Plane, & 10} Festus, howerer (p. 127}, inclndes
Tusenlum smongst the slates with civites sine #uffragio, Le. smongst the tros
mumisipin, and we know that Livy (x. 1) uses civitor for oritor mine sifragio,
The Satricani are ciner Bowmany in 319 R (Liv, ix. 101  Batricem had formurly
belonged to the thirty Latin citing (DHonys, v. 1),

* Liv, vill. 14 “Cotaris Latinis populls (Le, other thay those with whom

speclal wrrungements were made) conmbia cotnmercingne &t concilin inter =e
alemernu,”
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revolt could not be applied to the digecta membra of 4 whole
league, for it would have changed the city-state intoa nation.
Hence the plan adopted was a compromise between the old
policy of absorption and a new prineiple—that of alliance. Aricia,
Pedum, and Lanuviom lost their independence and received the
full Roman franchise : whils Tibur, Prasneste, Lavininm were
compelled to conclude separate treaties { foedera) with Rome, and
formed the nuclens of the ever-growing class of eivilules foederatar.
Thirty years later (306 B.C.) a similar fate befell the remaining
league of the Hernivi. Their loynlty had not stood the test of
the second Samnite war ; but there were degrees of guilt amongst
the cities. Anagnin, the chief centre of the revolt, and other
ineriminated towns, were given merely the private rights of
citizenship ; the full citizenship was indeed offered to the three
loyal towns of Aletrinm, Ferentinum, and Verulae, but, on their
expressing a preference for their own local constitutions and
codes, they were permitted to retain an autonomy guaranteed by
separate treaties.® The break up of the Hernican league was
only an incident in s trinmphant career of conguest that was
never followed by annexation. The Samnite wars and the
struggle with Pyrrhus had ended in the acknowledgment of Rome's
supremacy by every nation south of the Macra and the Rabicon.
The three civilisations of Greece, Tuscany, and Italy furnished
her indifferently with allies ; the town and the tribal union
were alike represented in her symmachy. Tibur and Pracneste
in Latium, Aletrium and Ferentinum amongst the Herniei,
Volaterrae and Closium in Etrurin, Iguvium in Umbria, the
Picentes, Marsi, and Peligni amongst the Sabellians, and Greek
cities like Neapolis in Campanis or Rheginm amongst the Bruttii,
are types of the states and peoples that ghe numbered amongst

The effect of this unification, and of the tendencies which had
preceded it, was to divide the inhabitants of Italy into two
broad classes—those of citizens (cives) and those of allies (socii)
of Rome, The first class (far the smaller numerically) repre-
sented the earlier effort at incorporation ; the second was the

! Liv. ix. 48 * Hernloorum tribes populls, Aletrinstl Verulana, Ferentlnatl,
gula malueront quum elvitatem, suoe leges Tedditae | conubimmqua inter fpucs,
quod aligunmedin soli Hernfeoram habuerunt, permissum.  Anngninis, quique
arma Romanis imtulerant, eivitas sine suffragii Intiove data: eoncilia sonublague
adempta, et magistratiboe, proeterquan facToniu enratione, interdivtum.”
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consequence of the later policy which founded a military league.
Minuter distinctions of rights, which necessitate cross-divisions
in the classification of the states, sometimes obscure this
fundamental analysis; but it was never lost sight of and was
the guiding lizht to the Roman lawyer, as it is to us, in his path
through the labyrinth of the complex organisation of Italy,

The cites of Rome bear this name either in u full or a poartial
sense ; they may be citizens with voting rights or citizens in
private law alone (cives sine suffrapgiv).  If we fix our attention
on the first of these classes, we find that historically thers were
two modes in which the cirifas was gained by a commune outside
the city. It might be due to the incorporation of an already
existing state, or it might be the consequence of the planting of
& Roman colony. The merging of some of the Latin communities
in Rome? has already furnished instances of the former mode
of conferment ; the Roman colonies which illustrate the second
(colomiae civium Romanorum) were outlying fragments of the
Populus, planted as a defensive garrison on the third of the
conquered land, which was the legitimate spoil of the invader.
A social was from the first combined with the military object ;
but the enforced exodus of portions of the burgess body on
some occasions? proves that, in this form of colonisation, the
interest of the state came before that of the individual. It was,
in fact, o military levy ordained by law, althongh voluntary
profession usually took the place of the compulsory summons of
the regular dilectus. In military array, with standards flying,®
the squadron marched to the appointed place under the leadership
of the ecommissioners appointed by the people. When a new
town was to be founded, or un old one reconstituted, it was
done with the imposing ceremonies that marked the birth and
enlargement of Rome. After the will of the gods had been
tested and happy omens gained, the commissioners, with veiled
heads and loins girt up, guided a plough, to which were yoked
4n ox and a cow. They thus drew the pomerium of the state,
only staying the furrow where the gates of the city were to bad
The greater number of these settlements of Roman citizens were
for the protection of the Italian consts, and the members of the

1 p 299, * Dionys. vii 13 ; Plut. Cor. 13

! Hyginms p. 176 *eam slguls et aquils et primis ordinibus ao tribemnis do-
ductbantur "' ; Tae dwn xiv. 97 “noy enim, ut olim, wniversae legiones dedues-

bantur com tribonls st centurionibs ot mil cnjusque ordioks militboe,
¥ Vureo LL, v. 143 i Berv. ad Aen, v, 755,
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maritime colonies (ealoniae marifimae) were allowed exemption
from active military service.! Fow in numbers (often but a
handful of 300 men), and settled in an already existing political
society, the colonists formed & privileged patriciate amongst its
oldar members. The town-council, and such subordinate magis-
trates as Rome allowed them to possess, were probably chosen
from the new scttlers alone ; but, as the antonomy which they
enjoyed was not great, as they possessed no high judicial magis-
trates of their own, and as their voting power at Rome was
more & potential than an actual right, they differed little from
the native inhabitants, who as cires sine suffragio came equally
under the jurisdiction of the Roman courts and their repre-
sentatives.

Whether the commune of Roman citizens had had a natural
or artificial growth, it was pever in early times a true state
(civitas). Roman law knew of lrowodirels, but not of the eloser
bond of cupmohireia ; and the principle that no Roman citizen
conld be a full member of another state, although in the later
Republic it had given place to the theory of the muanicipal in-
dependence of the civis, was always maintained in internationsl
relutions with states of the outer world® As the negation of
state life implied the negation of communal independence, we
are not surprised to find that none of these communities of
Homan citizens possessed a true civie organisation of its own.
We cannot define the rights of their town-councils, we cannot
assert the absolute non-existence of popular gatherings for certain
purposes ; but the absence of the smperinm and of a true judicial
magistracy is clearly discerned. These communes fell under
the immediate eivil jurisdietion, originally of the econsuls, later
of the prasfor wbanus.  Originally it may have been necessary
for every case not settled by voluntary arbitration to be brought
to Rome, but the distance of some of these towns from the
capital would have soon rendered this principle of jurisdiction
impossible. The modern solution, that the judge should go on
cirenit, eould not be thought of in o state where the bench con-
sisted of a single man, and where this individual was prohibited
by law from leaving the eity for more than ten days during his

b Liv, xxvii. 38 (207 mo.) “colonos ebtism maritimos, qui saorosanotnm vaca-
tomem dicebantur habere, dare milites oogebant ™ ; xxxvi & (101 ne) *eon-
tentio orte enm colonis maritimls . . . nam, cum eogerentur in clussem, tribunos
plebai appellurunt.”

¥ Cie, pro Beffo 11, 285 pro Ciree. 34, 100
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year of office.’ The only alternative was furmished by the
favourite Roman deviee of delegation. The prastor nominated
praciects for jurisdiction (prasfechi juri dieunds), and these were
sent, sometimes as standing magistrates, sometimes perhaps as
mere cirenit judges, throngh the Roman towns, which were thenee
known as progfecturae®  Delegation implies sither a division of
competence or, in the case of the lower court possessing full
jurisdiction, an appeal to the delegating authority, There is
no trace of the Iatter practice at Rome, and a systemntic division
of authority, although motives of convenience may sometimes
have led the prastor to permit it, is inconsistent with the Roman
idea of jurisdiction flowing direct from the imperium. Possibly
the practor permitted the praefect to regnlate slmost every kind
of contentious jurisdiction, subject to his own right of summoning
any ecase he pleased from the delegate to Rome. By a legal
fiction the courts of the prosfecturas were held to be within the
praetor’s sphere of competence, ie. within a single milestone of
the city ; they were, to use the technieal Roman expression,
Judicin legitima. No trace whatever has been preserved of the
criminal procedure applied to such communities, The fact that
the praefect wus the delegate of a civil magistrate would not
prove that he was incapable of excreising eriminal jurisdiction,
for jurisdictio of every kind is latent in the praetor’s imperium.
All higher jurisdiction was reserved for the people; but there
was only one popalus Romanus, that of the eity of Rome. Hence
when the citizen of Ostin or Tusculum was aceused of an offence,
the penalty for which demanded a popular sanction, we may
assume that he could either make the appeal, through a fiction
like that underlying the civil jurisdiction, in spite of his loeal
separation from Rome, or that he stepped, or was brought, within,
the first milestone of the city, the limit inside which the Prove-
eatio could legally be made.

The second type of cives are those without the right of
sulltage (sine suffragio). There can he little question that the

1 a

- Fu'tﬁ P 233 “ Prasfecturae ene appellnbantur in Italin, |n quiliug et jus
disebatur et nundinee ngebantur ot erat quoednm earum pes pihlica, neque
tamen magistratus swos habebant § th quas legibos prasfect mittebantur quod-
apnis, qui jus dicersut,  Quurum genera fuernnt doo = alterum, i quas solebunt
ire praelecti quattnor, [al] vigioti sex vimm somers popul] muffraglo erenti erant
v« o Bllerdm, in goas fhant quos pesetor urbanns guodannis in quierme loca

mizernt legibus.”  Amonget the pragfecturae which he enumerntes are the Roman
aolonies of Volturnmm, Liternum, Puteoli, and Saturnia.
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idea of this sfafus was derived from Rome's relations with the
cities of the Latin league ; in her process of absorption, however,
<he conferred it on towns to which she did not grant the other
typically Latin rights ; in this way she made of it an independent
dufus. The Etruscan town of Caere is said to have wou this
right in 353 as a gift for good service to Rome. After the
dissolution of the Latin league in 338 B.0, a group of Campanian
townships, Capua, Cumad, Atella, and Calatia, were with (the
then Latin) Fundi and Formiae brought into this relation with
the now dominant city of Latium;? others nearer home, such
a8 Arpinum of the Valsci, were similarly rewsrded or sheorbed
(303 B.0.),2 while the sfalus was imposed as a means of degrading
and reducing to impotence rebellious townships stich ns Anagnia,
the leading city of the Hernici.* The motive of the conferment,
although it might make a difference to the rights of the towns,
produged none in the relations of their respective cues to Rome.

The cévis sing suffragic was known as & municeps, and the state,
all of whose full members enjoyed this stafus, derived from its
occupants the name of municipium. The name of this type of
citizan —the “taker up of burdens”—aptly expresses his
subjection to the chief duties (munera) of Roman eitizenship,
such as service in the Roman legions, forced labour in raising
defences, the payment of the war-tax (fributum), and his
exclusion from the usually corresponding rights of suffragze and
of office:* it emphasises the fact, strange to the garly Homan
mind, of public duties not balinced by public rights, but it
contains no implieation of the strangest characteristic of the
municeps—one almost unknown in sncient legul systems—the
possession of a personality in private which is not the result of
a personality in public law. The municeps possesses comimercium

1 Tdv, wiit. 14 “ Campanis - . . Fundaubsque ef Formianis . . . civitas gine

suffmglo data, Cumanos Suessulnnnagie suslem juris conditionlsque, eujts
m, #sse plaouit,” For Atelln and Culatis see Festus pp. 181, 281,
Liv.x L - jh fx. 43, guoted p. 29

¢ Fostun p. 181 *municipss erant qul ex aljls eivitatibus Rotam vemissent,
gquibtie non Tioebat mapistratum caplre gerl tantam mmmeris partem, ut fuernot
Cumanl, Acerrant, Atelloni, qui ot cives Romani erant ot in legions merebant, sed
dlguitates non copishant meof, pe 127 " particlpes . . . fuerunt oL Feru
ad munns fiangenidos ung com Homanii civibus practerquam de siffragio ferendo
ant magistratn capiendo”  The words “ gui ex alils eivitatibus Romam vonissent "
in the first definition do net describe the mumiciper of historieal times; they
Eugpest & ible origin for the institution. Thesa rights were first conditioned
iy dosnicile in Rowe, 1t the comdition wns sbseguently removedl.
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with all its consequences ; he possesses comubium with Rome;
he is, from the point of view of private law, in BVETY S0nS8 i
citizen.

This possession of citizenship carried with it as o necessary
consequence his subjection to the practor’s court. His home,
the municipium, is therefore, equally with the community of fall
Homan citizens, a prasfectura, and the tules of jurisdiction wers
the same in both classes of states. To the praefects nominated
by the praetor were in course of time added others elected by
the comitia tributa, and reckoned amongst the minor magistrates
known as the viginfi-ser-viri® These latter were the four pracfocts
of Capus, Cumae, and the Campanian coast ; but, in regard to the
mode of election, there is no difference discernible between the
judicial magistrates of the municipia and those of the commmnities
of Roman citizens. Elected praefects visited the municipiwm of
Capua and the Roman eolony of Puteoli, while nominated prae-
fects held their court in the colony of Saturnia and the munieipal
town of Anngnin.®

Bat the praefect was far from representing the higher fune-
tions of government in every municipium. These towns fall into
two broad divisions, not according to the rights which they
receive, but according to the vights which they retain. The
civitas sine suffragio might be granted fonoris causa to o state
which maintained its complete independence or its communal
autonomy. It was thus conferred on Capua, Cumae, Formine,
and Fundi,? and the gift of the partial citizenship nnder these
conditions was a valued privilege. It enabled a Capuan to own
Roman land, to settle on the ager publicus, to marry into the
noble houses of Rome, and to serve, not in the anxiliary cohort,
but in her army or in the legion raised from the municipes. But
meanwhile his own magistrate, the meddir futicus, administers
in the Campanian courts the native Sabellian law,* his senate
deliberates, and his popular assembly decides. Sometimes, as in
the case of Capus, the state is still bound by treaty relations
to Home, and the two conflicting principles of armed allinnce
and of absorption are for once commingled.s

1 p. 295, ? Festns p. 238, quoted p- 302,

2 Liv. viil. 14. b zxiv. 19 xotvi. 8,

® The langunage of Livy makes It doubiful whether b concelves the Joedus to
have oontinned after the civifes had been eonfervad, They nre difforent stages of

rights, but he may mean them to be owmulstive, In xxxi 31 we mad “egm
++ o ipeos {Companos) fesdire primim, deinds eonuhbio stque coynationibns,
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Yet, in spite of their independence, there is every reason to
believe that the inmevitable prasfects visited these states We
must assume, 4t least in the cases where autonomy reached the
grade which is visible in Capua, that a dual system of law
prevailed in these communities; the eourt and the procedure
would follow the form of contract, whether Sabellian or Roman,
and the parties might appear indifferently hefore the Capuan
meddiz or the Roman praefect. In other cases, where a large
meuasure of administrative autonomy is visible, but where no
magistrate with a higher rank than that of aedile iz found within
the state,! it is possible that Roman law wlone prevailed and
that the Homan prasfect was the only judge.

The lower class of municipia wus represented by states
“whose whole commonwealth had besn merged in that of
Rome."?  OF this ¢lass Anoagnis, the degraded town of the
Herpici, was a type Stripped of all the active rights of
citizenship, and under the direct government of a Roman pras-
fect, the members of such towns possessed no personality in
public law at all. Their position was that of the free Plebeians
previons to their admission to the sufrugium and the Aonores,

The second prineiple in Rome's ltalian policy, first projected
after the close of the Latin war and carried to its completion
after the struggle with Pyrrhus, resulted in a great military
hegemony over states, whose treaty relations enabled them to
call themselves the “allies™ (soef) of Rome. Collective names
were soon devised to indicate the closeness of the uniom thns
formed ; at first the confederates were *wearers of the togn”
{logak), n name that applied equally to the Latin, Sabellian, and
Etroscan. But the introduction of the Greek paliiwm into the
league destrayed this basis of elassifieation ; and the later term
Jlalici was evolved, a word whose geographical signification
emphasises the idea of a territorial limit to certain rights—one
which, as we shall see, was not rigoronsly preserved, but which

o eivitate nobis cogjfunvissumtn  (ef. xxfil 5). The civitas here s prob-
ably the full eltizeuship eonferred on indlividunl Capnans, They are spoken of
a8 aocif i 218 mo. (xaifi 5), and though the word is sometines Incsely nsed,
it harmonlses o its literal sense with the great constitutional privileges of the
town.

¥ As ot Arpinom (Cle, ad Fom. xiil. 11, 8),
® Featus p. 127 “quornm eivites oniverss in dvitatem Romanam venit,™
¥ It did not possess wny maglstracy for secular purposes (Liv, iz 43 “ mngls-
tratilms, prasterquam sacrormm curatione, intendictuem ™),
X
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marks the distinction, valid alike for the Republic and the
Prineipate, between Italy as the privileged and the provinces as
the unprivileged world.

The condition of a conquered town, whether in Italy or the
provinces, before its alliance with Rome, is described by the
word dedifio, n term which implies absolute surrender to the
power (dilio, polestas)® or to the honour (fides)? of the Roman
people, the two latter expressions being to the Roman mind
legally equivalent® Soch a dedilficia civifas is in the nogative
condition of an ahsolute suspension of rights, and remains in this
case until some are given back by Rome with a guarantee of
their permanence, Deditio is, therefore, a temporary satus,
although it might be occasionally prolonged as a penal measure,
as it was in the case of the revolted Bruttii after the Hannibalie
war.® In Italy, as a rule, the terms that Rome dictated were
those of a military allisnce, the conditions for membership of
this being, firstly, external sovereignty (liferfas), as conditioned
by the terms and objects of the league ;® secondly, internal
independence—a condition which the Greek cities called atrovopla,
and which, in & Latin charter to a provincial town, appears in
the form of the permit suis legifus ufi - thirdly, a basis for these
rights, as also for the obligations which these states owed to
Rome. In dealings with the extra-Ttalian world this basis was
cither & charter (ler dala), given by the Roman peopls and
revoeable by them, or a treaty (foedus), equally sanctioned by
the people but irrevocable, as being sworn to by the two con-
tricting parties ; its revocation could only be the eonsequence of
a genuine casus belli. 1In the first case the state is a libera civitas,
in the second a lileru ef foederata civitasT or, in its more general
and briefer designation, a foederata civitas® In Ttaly positive
evidence furnishes us only with the foederatae, but the existence
of the fileras eivifoles must be assumed, since, immediately on the
beginning of provineial organisation in Sicily, this sfafus is adopted.

1 Win ditionem " (Liv. treviio 45), *in potestatem ™ (xxxix. 54),

2 Wi fidem ™ (Db, vill, 9),

L Polyb, xx. B, 12 wapa P ¢ [rolwapes _:I'ﬁ ve ol he wore abrir
%ﬂ&ﬁ:ﬁiﬁ;ﬂ;r émirporipe Joliva wepl alrel +¢ cparober,

1 Diig. ili.. 16, 7, 1 “liber populus est i gui nulline alterins popull pofestati
wit snbjertne”

U Lex Awdemin de Termessibos i, 8,

T Plin, Ep. ad Traj, 02 (03],

* Oie. fn Verr. §il. 6, 13 ; oL App. B L 10T (dwl eveigems fropra).
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In Italy also there was doubtless the distinetion between the
higher and the lower kind of fosdus—the foedus aequum and the
foedus iniguum. In all treaties concluded between Home and
cities in her symmachy there was a recognition of partial
dependence in the latter ; but some of these treaties contained a
“gugerainty " clomse to the effect that the state in gquestion
should “in a friendly spirit respect the majesty of the Homan
people.” This clause did not diminish the liberfas of the state
accepting it, but merely strengthened the position of Rome! It
was o characteristio of the iniguum foedus.®

The duties of the federate cities expressed in their name
{soct, u'!.";.l,.i.ﬂxui} wera primarily the fl-l.l'lliﬂ]li.llg of requisitions
whether in men or ships. The latter were demanded from the
Greek cities of the ecoast, but Italy as a whole furnished the
suxiliary land armies of Home, the fogafi liable to the levy.®
Every state had to keep a register of its effective strength in
accordance with a principle of assessment (formula)* The
general demands of Rome were specified in the treaties; the
special levies required at any given time were dictated by the
Senate and consnle®

Military requisitions necessarily involve pecuniary burdens.
But these were all indirect. Each city had complete control of
its own finances; no tribute was imposed by Bome, and the
antithesis to the socius is the stipendiarius® This immunity was
originally based on the theory of treaty relations; later, when
the view had grown up that the tribute paid by the stipendiary
states whs the result of their precarions tenure as possessores, the
Ttalians were held to be owners of their land. The jus Halicum
of the Principate confers on any state to which it iz granted
quiritarian ownership, and, therefore, immunity from taxation on
land.

1 Ihg. 49, 15, T, 1 “hoe adjicitur, ot intellegatur alterom populum superi-
orem esss, non ut intsllegatur alterum non esse libemm.”  Cf Cic. pro Balbe 16,
356 “1d habet hane vim, ut git flle in fosdere inferior.™

? Dhg. Le *is foaderstns est ftem sive seqoo foeders in smicitiam venit sive
foeders mm"?mhun.im eat ut i= populus alterius populi mnjestatem comiter
eonservaret.

8 Fer Agraria L 21 “socii nomindsve Latind, quibus ex formuls togatornm
[milites in terra Italin inperure solent],”

4 Liv, xxii. 57 ; xxvii. 10 “milites ex formuls parstes ease.”

# The number of troops required wns decreed every year by the Benate (Liv.
ali. 5 ete.), the consuls fixing the smount which each state was to send in pro.
portion to its fighting strength. ! Cic. pro Balbo 9, 24.
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Enjoyment of their own laws and control of their own courts
were other symbols of the antonomy of the allies Rome could
uot legislate for the ltalisn soedi, and they were bayond the
judicial authority of the Roman magistrate in Ttaly.

But the necessities of social and commercial intercourse
rendered it advisable that the Italian alliecs—more especially the
Latine—=should be brought into close legal relations with Home,
and the aceeptance by the latter of innumerable civil laws of the
central state is attested by Cicero! The Italiana are kmown to
have been bound by a plebiseifum concerning loans *—this, how-
ever, only made contructs of a certain kind between them and
Romans invalid, and may not have demanded their consent ; but
their formal acceptance must have been required for the Didian
luw, which extended the sumptuary regulations of the fez Fannia to
all the fafici® The “free” as well nz the “federate™ city has
the right to secept or decline u legislative proposal put before it
by the Roman government.*

Clozest of anll to Home were the Latine. As members of
federnte cities they were amongst the socid,® and it is only as a
elass with special privileges that they are distingnished from the
latter.® Lafinifos had, through the efforts of colonisation, long
lost its geographical and ethnic signifieance. It was the name
for o sfafus often nceepted by Roman citizens, which combined
the anomalies of soversignty and a partial Roman citizenship.
The sovereign rights are those possessad by the socii, the eivie
privileges were originally those held by the mumicipia ; but it is
possible that on and after the foundution of Ariminum snd the
lnst twelve Latin colonies” commercium alone was granted, conubium

I (g, pro Balta & 21 “ inmumerabiles aline leges de ivill jure sont latsy ; quas
Latinl woluerunt, adsciverunt.”

# Tv, xxxv, 7 (193 moc) “M. Bemprosios tribonus plebis . . . plabem
rogavit plebesqun seivit ot cum soctls ac nomine Latine oreditas pecunine jus
jdem quod cum civibui Homanis esset.” The ensctosent was produesd by the
‘fiiscovery that Homan creditors escaped the nanry laws by naing Italinue as thelr

8 Muncrob, Saf, 0 17, 6,

% Cie, pro Builo 8, 30 *foederatos popnlos fieri fundos aporters . . . non magis
et proprinm foelerstorom quam omniom Hberornm”  For the formuln of me-
coptanee (** fumdi—ie, suotores—Meti sunt ") ef. Festus p, 89,

& (Mo, pro Ballip 24, 54 * Latinis, id est foederatin™

# The distinction is expressad in the fmiline sci e nominis Lading (Liv, xii
B, wocia of Latiurs (Sall. Hesf. L A7) and perhaps in socii Ladind nominds, if this
last expression is to be regaedod & an ssyndeton,

¥ These twelve colonles, with the dates of their foundations, sre—Arkminom
(268 m.c.), Beneventum (288), Firnmm (204}, Acsernin (284), Brondisinm (244)
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refnsed.’ The most distinctive privilege of the Latin had been
the concession of facilities for sequiring Roman political rights.
A Latin who migrated from his town and became a domiciled
immigrant (incola) of Rome had retained his eivie rights in
private law, and gained a limited power of suffrage? He could
even by complete expatristion (erilium) surrender his own civifas
and attain the foll Roman ecitizenship. But the conditions
subsequently imposed on this right? were evaded, immigmtion
continued uncheeked, and there was a danger of the depopulation
of the districts from which the exiles came. This evil suggested
the later method, which gave the Latins admission to the eivifas.
The holder of u magistracy in his native town was, by the mere
fact of his position, to become u full citizen of Rome. It is
improbable that this right replaced the right of exile possessed
by already existing Latin towns, and the date of its origin is
unlmown ; but it possibly accompanied the remodelling of Lakin
rights in 268 B0, and is henceforth the typical privilege of the
Latin colony.* Another mode in which the individual Latin
could sequire the Roman cirilas was by eonducting a suecessful
prosecution under the Acilian and Servilian laws of extortion.®
The freedom of the cities, whether Latin or Italian, seems to

Spoletinm (241), Cremona and Placentis (218), Copin (163), Valentia (192),
Bononin (188), Aquilels (181).

1 Tha later Latin eolonists have of right no conpbim with Bome (Ulp, Rag,
v. 4 ¥ Connbdum habent cives Bomani cum civibas Romanis § com Latinis auntem
et peregrinis ita =i concessum sit").  The chauge miey hore eome with this last
outburst of Latin colonisation in Italy ; but it may be os lote a8 the extension of
latinitas to the provinees, For the right of cotumeérciion possesasd by these
eolonies gee Cie, pro Ciee, 35, 102 % jubst enlm [Bulla Volaterranos) eodem jure
eape quo foering Ariminenses, quos quis ignorat dusdecim colonbarum folses o o
civitms Homanis hereditates capers potnisse 1

® Appisn (B0 1. 23), speaking of Ol Orechus” proposal to extend the eltizen-
ship, sngzests a Latin right igor dv raiy "Pupalor yerporoeioo ddper, - Livy,
with reforemee to the yenr 212 ne., speaks of the sortifio as to the tribe or tribes
in which the Latins should vote (zxv. &, in the trinl of Postuming “sitells. . .
Iatn wet ut sortivenfor nbd Latind suffragium ferrent "'},

3 Liv. xll. B *Lex sociis ne nominis Latini, qui stirpem ex sese domi relin-
guerent, dabot ut gives Romani fleront,™

4 This wns the fatinifaes given to Cisalpine Ganl in 50 B0 by a law of the
consul Cn. Pompeins Strabo, Ascon, in Piwn, po 8 “Pompeivs enlm non
novis eolonis eas (Transpadanss eolonins) constituit, sed veteribns incolis manen-
tibus jus dedit Lutli, ut posssnt habere jus quod ceterne Latinss colonise, b est
ut gerendo magistratos clvitatem Romanam adipisesrentur”  Consequently when
Cassar refounded Comum in this: district, in socordance with the fee Vatinde (68
n i), the new givifs possessnd this right (App. A0, 6l 24).

B Fex Acilia L 77 ; Cie. pro Balbo 24, 54,  The probable dates of these lows
are 192 and 111 B¢, respectively.
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have won rigid respect from Rome and her magistrates. The
burdens of military service were, indeed, unevenly distributed
hetween the central city and her allies,® while the spoils of war
wore mainly for the Roman. Bat it was o shock and a surprise
when in 173 B0 & consul made personal requisitions on the
federate city of Praeneste? The lesson once learnt was only
too faithfully followed, and the illegal demands of Roman
officials were accompanied by acts of capricious violence® But
the burden of service and the misuse of power were not the only
motives urging the allies to seek the cirilas of Rome ; nor was it
merely o sentimental desire to be invested with the Roman
name. The citizenship had a positive valoe both as a protection
and o source of gain. The protection aguinst eapital or corporal
penalties tacitly sccorded to Romans by provincial governors
conld not be claimed by the allies, and, although there is no
evidenee that Rome, in her final organisation of the Italian
confederacy, continued her early policy of inhibiting commercium
between the towns, yet citizenship had a commercial valoe,
Ownership of land in the provinces was protected by the praetor
and the proconsul, but only when it was held by « Roman. To
the Roman trade with the barbarian was secure, to the Italian
precarious ; and everywhere he had to face the competition of
the commercial companies of Homan knights. The grounds of
interest coincided with those of sentiment in producing & demand
which the progressive party amongst the Romans strove to meet.
The first attempt was made through a law of the consul Flaceus
in 125 p.o.* the second by one of C. Gracchus in 121, the
litter law probably offering citizen rights to the Latins and
Latin rights to the other allies® The final proposal of Livius

1 The alliss befors the social war meckon aa their chisl grievance “per omnes
iﬂl;n;}'lhi“ omnls bells dupliel numers se militom equitomgue fungi " (Vell.

% Liv, xlii 1 *(L Postumios Alhinus} . . . literas Praeneste mizit, ut aibi

magistratns obviam exiret, lorum publice pararet; ubi deverterstur, jnmmt-qum
enm exiret inde, praesto essent. Ants hune comsnlem wemo unguam socils in

olla re oneri ot sumpiol fuit . . . Injoria consulia . . . et silentinm , , .,
Praensstinorum jus, velut probato exemplo, magistratibns fecit gravioram in diss
talia generis imperioram.” * . Gracchus ap, Gell x. 8, 3.

* App. B L 21 and 34, According to Valerius Maximus (ix. 5, 1) Flsccos
pulpauﬂi to glve the promacatio to those * qui elvitatemn mutare noluizsant.”

App. B.C. L 23, Plutarch makes It a simple proposal of citizenship for the
alfies (€. Gfroceh. §). The geographical limits of thess proposed ertessions are
unknown. Velleing (i, 8) remarks vaguely, with respect to the Gracchan law,
“dabnt eivitatem omnibus Italicis, extendebat snm paene usque Alpis.”
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Dirusus in 91 was probably an unmodified extension of the
civitas,! and it was the failure of this measure that led to the
Italian revolt. A new suggestion for a solution of the problem
of the relations of Rome to Italy sprang from the organisation of
the hostile states, A federal capital, Corfininm, now Italiea, was
created, and a provisional federation of eight states formed, one
which was intended ultimately to embrace the whole of Italy.
The Roman, or rather Italian, pattern was followed in the new
constitution ; it possessed two consuls, twelve practors, and a
senate of five hundred ;* but both the magistracies and the
sanate were of a federal type. The issue of the war wasz to
determine whether Rome should remain the leading state or
become a mere member of an Italian confederation, although the
unlikelihood of the giant city's settling down to this position
may have appealed to some of the federal leaders.® TUnless a
redistribution of territory and population had been effected,
Rome would have been the Thebes of the league, and the fate of
the Empire would have been in suspense, for a federal govern-
ment's capacity for imperial rule had yet to be tested. By timely
poneessions Rome saved her position as the hend of the eon-
federacy. By the ler Julia (90 B.c.) all the Italian states that
had not revolted were offered the civites,* and this was followed
by the lex Plaufia Papiria (89 B.0.), which offered the dvilas to
the socii and incolae of the allied cities in revolt® These
meastires effected a considerable extension of the citizenship, bt
other means, of which we are iznorant, must have been adopted
for the gradual incorporation of communities, many of which
still remained for a considerable time in rebellion against Rome.®

1 App. B.C.1 85 ; he promised to reintroduce the low mepl rijy wolureiar.  Liv,
Ep. lxxl. *soclos et Italicos populos spe civitatis Romanue sollicitavit ™ ; Vell. L
14 *Tum conversus Drusi animis . . . ad dandom eivitatem Ttaline."

% DHod. xxxvil &

! Of. the wonls of Pontius Telesinns, the Bumnite lender In the later struoggls
ot the Colline gnte (Vell. fi. 27), “ervendam delendumque urbem . . . nongram
defnturos meptores Ttalicns libertatis lupos, nisi silva, in quam refugere solerent,
eaget pxoise”  This, however, 1s an expression of Samnite mtber than of Ttallan
feeling. 4 App BC A 40 ; Cie. pro Balle 8, 21.

8 Umly one clanse of this law s nown—that by which the efvides wos granted
to incolne enrolled on the reglsters of foderate communities ; they were to have
the citizenship, if they made profession to the peaetor within sixty doys (Cio.
pro Arch, 4, 7). Tt Is difflcult to believe that this exmbrous ruls applied to the
gitizens of the towns.

8 The gradual nature of the incorporation is attested by the expression
of Velloius (il. 18), * panlatim deinde reciplendo in civitatem, qui srma sut non
ceperant fint deposnerant maturines, vires refectas sunt.”
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The work of incorporation immediately raised two problems.
The first was the question of the voting rights of the new citizens.
Thess rights were at first grudgingly accorded to prevent
the new citizens swamping the old. The novi cives were
enrolled in but eight of the existing tribes! But this com-
promise could not last long ; redistribution became a party ery,
and even the conservatives felt the damage done to their canse
by a prolonged opposition to the Italian vote. The measure of
Sulpicius (88 B.c.), which distributed the new citizens over all the
tribes, was indeed repealed with his other laws ; but its prineiple
seems to have been adopted in a decree of the Senate of B4 Bi,*
and the equality of the Roman and Italian vote was henceforth
never questioned. The vote itself was not of the importance
anticipated. It was, in the first place, rendered ineffoctive throngh
lack of a system of representation. Even had such a 8y stem,
planned on a small scale by Augustus® been realised, it is
questionable whether it could have saved the Republic. The
Empire had to be garrisoned by professional armies, and these
could not be found in Italy. The military and the civil power
would in any case have been opposed, and the conflict must have
ended in a victory for the former. But, so far as the extension of
the civifas did affect future politics, it was only to ereate a dualism
batween the Roman proletariate and the Italian country voters.
They had different ideals and different leaders. But the former
were on the spot, ready for any legislative work, and in the
troubled polities that ushered in the monarchy it was they who
supported those ehampions of freedom who replaced senatorial

1 Vell. ii. 20 * Itaque cum ita clvitns Ttalise dnta esest, ut in ooto tribms pon-

tribugrsutar novi clves, ne potentin eocum et multitude vaterun civium dignitatem
frungeret plusque poasent rocepti in bensfieing fam anctores bonsfleil, Cinne
in emnlbus tribubus eos se distriboturum pollicitos es Applan (B.C. 1 49)
seamy £o speak of the creation of ten new tribes (Sexnrederres dwéyimear drdpasde aly

mporbestr frynro). The sttempt o reconcile thuse socoumnts by supposing

they refsr to different classes of ullies or are the reggective prodocts of the

two scts of legfalation (Kuhitsehek fmp. Rom. frib. deser, » Beloch der ftalische
Bunid) rocoives some epigraphlo sapport, hot rests either on o correction of
Applan's text or an the nssumption that his account refars to ten of the ofd
trihas,

 Liv, Ep. 84 ™ Novis elvibus senatus consnlte miffraglom datum est,” n enres
lesa phrnse of the epitomiser or copyist for the distribution through the tribes
(Drakeoboreh),  Bulln, in aplte of his rescission of the rights of certain rebe]
towns, did not disturh this arreogement,

! Angustus formed the plan of givitg 10 the senntes (decuriones) of the twonty-
eltht calonbus which he fonnded in Italy the right of voting for the mngistrates ot
Rome. They were to send their votes under seal [Susk. Awg. 48).
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rule by s military despotism. The ideal of the Italian was
quiescence ; the scattered voters with no corporate organisation
were more prone to look to persons than to eauses ; sometimes
there was a wave of municipal enthusiasm, but many an Italian
township recognised no leader but its Homan patron, and saw in
his suceess at the polls the highest use to which they could put
their suffrage.

The second great problem was that of the future administrative
relations of Rome to these incorpomated townships. The growth
of the municipal idea was not a new one. Even as early as the
beginning of the second century B.C. the possibility had been
demonstruted of combining active internal independence with
the possession of the full Roman civitas.  Arpinum had received
the full citizenship in 188 B, and its citizens vote henceforward
in the Cornelian tribe ;1 but its internal autonomy was not
destroyed, for the town was still legiclating for itself in 115
Bc?  Meanwhile there are signs that a higher type of organisa-
tion was being given to Roman colonics ; at least duovirs, who
may be duoviri juri dicundo, are found at Putecli in 105 B0
This ides of some political and judicial independence being
enjoyed by townships, which had become a part of Home, was
worked out on the grandest seale after the social war; but the
turbulent times which followed wereé not suited to eompreheosive
municipal legislation, and it iz not likely that a definite system,
which adjusted local to central powers, was developed before the
Angustan period. Something had however been done in Cicero’s
time. Here and there we find a local eonstitution remodelled,?
and there iz evidence that there was already some division of
competence between the local magistrate and the praefor
wrbanus in eivil jurisdiction—the defendant being in some cases
compelled to give bail (vadimonium) to bring his case to Rome.*

| Liv, xxxviii. 36.

* Oipero says that his grandfather, in or juit befors the consulship of SBeanrns
{115 m.c.), “restitit M. Gratidio . . . ferent] ]l.-?-.tn taballarinm " (de Fep, 6L ,
14, 346). CLL i p 108,

4 A fragment of & constitution of Tarentum, dating spparently from a time
not Tong sabsequent to the lex Julia of 00 mo., has heen preserved | Fragmentum
Tarentinum in L'Annfe Epigraphigus, 1508, pp. 30, 31). Arpisum wea
nndéergning reorganisation in 46 no (Cle. ad Fon, il 11, 8L

b e, in Verr. v, 18, B4 “anum [[ud, gquod ita fuit illusire notumgue
pmuibus, ut seme tam rosticawns homo L. Lueulle b M. Ootta consulibus (74
g0, ) Bommm ex ullo municipio wndimonii cansa venerit quin seiret jora omnis
practoris urbanf nutn . . . Chelidonis . . . gubernar.”
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This principle of a limitation of the power of the local courts is
found fully developed in a lez Rubria which deals with the
organisation of Cisalpine Gaul. This district had held an
anomalous position from the time of the social war. Although
still a province, its towns had been given Latin rights in
89 B.o! This was interpreted by the demoeratic party as a
forecast of the citizenship, for Gallia Cisalpina was certainly
enrolled in Rome by the revolutionary government of Cinna or
his successors,® The grant, however, was not approved at the
Sullan restoration, and its validity was disputed until Caesar
renewed the gift in 49 or 48 B.c® Two or three years earlier
he had busied himself with the ereation of an Italian organisation
in the Gallic towns;* but, even after his conforment of the
citizenship, the incorporation of the district into ITtaly was not
immediately accomplished. It remained technically a provines
until 42 8., when Octavianus gained the consent of the Senate
to its “autonomy,” ® i.e. to its recognition as a group of Italian
townships. It is doubtful whether the ler Rubria belongs to the
epoch of the Julian or the Augustan organisation ; * but it iz
practically certain that it extends an already existing Italian
system to the new district. The chief charnctoristic of the
system is a division of power between the prastor at Rome and
the magistrate in the municipal town. In the fragment of the
law which we possess this division is manifested in two particnlars:
The right of declaring bankruptey (missia in possessionem) is
reserved for the praetor, although the provisional arrest of the
debtor (duei jubere) may be ordered by the local magistrate.

in, in the action for the recovery of & loan and in those

1 Ascon. in Pison, p, 8.

* This is proved bath by the attempt of Craswus, as sensor in 65 no., to place
the Transpadanes on the reglster of citizens (Dio Cnss, xxxvii. 9), nod by Cicero's
camment oo Marcellus® action in scourging a citizen of Novnm Comum In 51 goo,
{Cie. ad Al v. 11, 2 * Marcellus foeds b Comens| ;: etsl {lla magistrtum non
geaserit, ernt tamen Transpadanus '},

® Dho Cass. xli. 36,

4 Cie,ad Att. v. 2,83 9 eratgque rumor de Transpadanis, sos Jussos Tinviros
creare, (uod & itn est, magnos motus timea, ™

EArp. B.Oov. 8 e e yap Kehrichr rip derir “Adreor d3icn Kairapos
dftoleror (Le. Ootavinms after Philippl) atrivauor Egedvan, yedpy Toi wpordpou
Ealrapos, CF §il 30 and Dio Cass. xlvili, 12,

® The namo given to the district in the laiw Gallia Cisalpeing, Gallia eis
Alpeis (ee, 20 and 23) suits bath epochs equally well, for Cassar had not made it
a part of Italy, The faot that the praetor urbanus 8 the contra] smthority in
Jurisdiction (ce. 21 and 22) suits the Angustan epoch better.
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arising from some other obligations, all cases invalving a sum
over 15,000 sesterces must be remitted to Rome, the local
magistrate having the right to enforce on the parties bail
(vadimonium) for their appearance there! These fragmentary
notices are an index to a principle which was doubtlesa fully
elaborated in the Augustan legislation.

A tolerable degree of uniformity was also secured in the
political structure of the towns of Italy. It was but a
development of the typical Italian constitution of magistrates
(magistratus potestatesve)® senate (senafus, curin, composed of
decuriones conseriptive), and popular assembly (comifin conciliumee,
composed of municipes and sometimes of incolas) ; and the les
Julia municipalis of Caesar (45 B.C.) ordains a uniform qualifica-
tion for the local magistracies and senates, and enjoins that the
local eensus shall be taken in comjunction with that of Rome.
But, though the general lines of organisation were the same, this
uniformity was chiefly the result of growth, not of creation. No
gffort was made at securing a common nomenclature either for
the states or for their officials, Caesar's municipal law shows
municipia, colonize and praefecturae existing =ide by side® while
inscriptions show titles for officials, such as dictator or praetor,
which may be as old as those of Roman magistrates.*

1 few Rubriz co. 21 and 22, For the vadimomivm of, Clo. in Fer. v 135,
£4 (quotad p. 813).

Gen ¥ quatiioreini, this boand belug usnally divided into two magistrates
with higher jurisdiotion {duumuirs furi dicunda) and fwo police officials {[dusmein
ardiles). Sometimes we find qrrrvied furi dicunds, perhaps a designation for the
joint board, or, where the magistrates with asdiliclan power alone are referred
to, mrmviri acdiles or aedificis polestate. Bee Wilmnnne Jndex pp. 020-623.

! Jer Julin mun, L 84 OF Cle. dn Pis. 22, 51 “npoque enim ragio nila fult,
nec muonicipiim neque praefectura ant colopis, ex qua non ad me poblise
wenerint gratulatum.”

+ Wilmanns Jndex p, §18.



CHAPTER VIII
THE ORGANIBATION AND GOVERNMENT OF THE PROVINCES

WHEN Rome had asserted her supremacy over the greater part of
Sieily at the close of the first Punie war, & new problem in
organisation was presented to her. She held, perhaps rightly,
that these new dependencies, with their transmarine position,
fickle politics, and in some cases Carthaginian sympathies, could
not safely he ineluded in the military symmachy of Ttaly ; so0
she substituted tribute for military service, placed the command
of the cities of a wide district under the guidance of the personal
imperium, and created the first permanent external department
of administration (provineia). The government which had been
adopted for Hellenic cities was still more necessary for the
barbarians of Spain, a country which Rome had not sought but
which military exigencies alone warned har not to leave. The
recognition of Empire in the West was rapid and easy, for the
effective government of Italy seemed to involve the control of the
Tyrrhenian Sea, The Senate showed greater hesitancy in accept-
ing a similar Adriatic policy, and declined to recogmise that Rome
had permanent interests even in eastern Europe of a magnitude
that should lead to Empire. War followed war, Greece was
once and Macedon twice at her feet, but on EVEry occasion she
declined to annex. It was not until oxperience had proved the
costliness and the danger of a protectorate that in 146 po
Macedonin was recognised as province with Achnen as its
annexe. The troublesome relations with Carthage had mean:
while ended in war and annexation, and what had hitherto been
rather & distant problem—Rome’s relations with the potentates of
Asia—became, as the years rolled on and as Roman trade struck
deeper roots in the East, one of paramount concern.  The history
of eastern Europe was repeated in Asia, and although Rome had
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already a foothold in Anatolia through her accoptance of the
kingdom of Pergamns, the death-blow to the protectorate system
in these regions was first struck by Pompeius’ organisation of
the Fast at the close of the Mithridatic wars (65-63), Further
axtensions in the West and North, which resulted in the conquest
of further Spain and of Gaul, were due to the enterprise of indi-
vidual commanders,or to the search for a frontier which should bea
nt proteetion against barbarian mvasion; and at the close

of the Republic the list of Roman provinees had risen to fifteen.'
'The idea of a province was that of an aggregate of states
(civitales) ; where Greek or Phoenician civilisation had penetrated,
these states were cities, but sometimes, as in Gaul and Spain,
they were cantons or tribes. Natural political associations were
wsually chosen as the units of government, although formidable
comhinations were broken up, and the numerical regulation of
the government centres in & province was an integral part of
its organisation. Thus the number of communsl unions was in
Sicily 68, in Asia 44° and 64 in Transalpine Gaul* Such
tes probably include the free and federate states, which,
although geographically, were not juristically within the provinee
at all. The cities which were liboras and those which were
liberaa et foederatas differed, sometimes perhnps in the degree, but
always in the basis, of their rights. The latter had the grant
of their rights embodied in a sworn treaty ( foerdus), which was
the product in the earlier Republic of Senate and people, in the
later of either of these powersf—a guarantee which was meant
to be perpetnal, and the breach of which was either un act of
war or its result. A charter (ler dafe), on the other hand,®
which made a city only “free” might be revoked at any
moment. The rights common to both groups of states are
practically those of the Italian communes *—a contral of their

1 gjeily, Surdinia, Hither and Furthir Spain, Myricum, Macedonia and Achaes
{ ted by Csesar), Africa, Asis, Gallin Nurbonensis, Guallis Cisalpine,
Blml.ﬂ.. Cyrone with Crete, Cilicla and Byrin

2 The nhimber is given by Pliny (ML fil. 88). In Cleern's time there was
abonut this number, He apasks of the appointment of 130 censors {in Verr. .
g5, 187}, two for sach stata (ib. 63, 133).

8 Cussiodorns Chre, sl A0, 670 “Asiam in XL regiones Salla distribuit™

4 Tuo, Awi iii, 44, This division moy be the worlk of Angustus,

* pp. 244, 288 ¥, B46,

7 Except that ownership of the sofl Is not always, as n Italy, the ground of
mrﬁun from tnxation, On the free ity of Termessus in Pisidia “ free posses-
gion " is alone conferred.
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own finances, a free enjoyment of their land which exempted
them from the payment of tribute, and above all a use and
enjoyment of their own native law'—and both agree in being
entirely outside the sphere of the governor's jurisdiction.? He
could enter such a privileged city only as a guest, and although
for purposes of convenience great central cities which were
free, as Antioch in Syria and Thessalonica in Macedonia, wers,
from their position as natural capitals, chosen as the residence of
the governor, he merely exercised jurisdiction in these towns,
not over their citizens. More distant still from provingial rule
were the allied kings (reges socéi) on the frontiers, Their inde-
pendence was less conditioned than that of the free and allied
cities, for they were bound to furnish less definite assistance to
Rome in time of need, and their foreign nctivity was not wholly
destroyed. But the chief reason why in a list of Rome's friends
they appear in a separate category ® is that a treaty with a lking
was not, like one with a Republic, regarded as eternal. It was
a personal obligation, and its perpetual validity depended on its
renewal with each successive oecupant of the throne.

States which belonged to neither of thess cutegories were
subject or, as the phrase ran, tributary (stipendiarins), the test of
subjection being the normal one in the ancient world of the
payment of a tax to a superior. Yet these too had their rights
and their charter. The guarantee, however, was no lon
individual but collective, and was contained in the law of the
province (ler provinciae). 'This law was usually the work of the
conquering general himself, assisted by ten senatorial com-
missioners (decsm legati) appointed by the Senate, and it con-
tinued to bear the name of its chief oreator, as we see in the
eases of the lex Rupilia of Sicily,* the ler Aemilin of Macedonia,®
and the jer Fompein of Bithynis® While it re-established the
states of & conquered district, it also gave them certain ultimate
rights. It defined the burden of the tribute, specified the

! Ben the ler Antonia de Termessius (71 B.0.), especially the clanse which
confars sutonomy “so far us is cousistent with this tharter" (i 1, 7 “elque
begilras wnels itn utunto . . . quod sdvorsus hana logem now fint ™),

% Qic. de Prov, Coms. 8, 6. For the weakening of this respect for atrorouia in
the Clesronian period and Crasar's nttempt bo strengthen it by lnw (probabily the
lex Julia repotumdarum of 50 B} see Cle. i Verr. L 89, 207 ; dn P, 18, 87
(* lege Caesaris justissimn atque optimas popall 1iberi pluns et vore erant liberi ™),

% Festus p. 918, 4 Cle, in Vet il 13, 22 ; 15, 87 ; 18, 30 ; 94, B4,

* Liv, xiv, 17 and 32 'I']in.ndﬁqﬁﬂ[!ﬂ},l.

Py
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particalar circuit-courts which the citizens of the various towns
were to attend, and framed regulations, which the governar was
sxpected to observe, about national and internationul jurisdietion.
But these regulations, slight and general as they were, are no
sufficient test of the amount of antonomy, in administration and
jurisdiction, actually enjoyed by the subject towns. Much of
their independence was permissive and based on the will of the
governor. But the ruler, whether honest or dishonest, was
practically bound to grant it, for the Roman government had
provided him with no staff which could take over the minuter
duties of administration; if he was an enlightened man, he
cherished the fiction that the states were free;! if unenlightened,
he at least knew that by permitting self-government he was
saving himself trouble. In the case of the eastern cities the
neglect of the governor was almost as great an evil as his
exactions®

The theory of Roman taxation was in origin that it was a
war indemnity. This accounts for the fact that in the early
days of Rome's dealings with conquered peoples a tax might be
imposed even on nations which were declared free,® and for the
name sipendium (* payment for the army " which was borne by
the direct taxation imposed by Roman commissioners on pro-
vincialsd This equitable theory, that the taxes collected should
merely defray the expenses of the military oecupation and
administration of a province, seems to have been realised in
practice where the Roman government took the trouble to
organise & system of its own. The Macedonians were made to
pay but half of what they had paid to their kings?® the Spanish
provinees must have cost more than they brought in, and in

1 As Cigern did in s government of Cilivia. See ad At vi 2, 4 Tomnwm
{civitates), sais Jegibus et judicis nsas, alrovoular adeptae, revizernnt ' ; vi 1
15 “multaque sum sesutus Seagvolan {governor of Asin eiree 08 Bi); in fis
illud, in que sibi lbertatem consent Graeci datam, ut Greei inter so disceptant
smis legibus . o o Graecl vero exsultant quod peregrinis judicibus utuntur,”

% This we may gather from Cieero’s account of the proceedings of the native
maglstrates In Cilicin (ad A, vi. 2, § “Mira ¢rant in ciritatitns ipsorum forts
Graecornm, quos magistratus sni fecernnt @ quesivi ipsa de lis, qui annls decom
proximis magistratom gesserant ; aparte fatebantur ).

3 Om the conguest of Epirus In 167 B.o, although oll the Tllyrians were
declared liberi, only aome were pronounced *noa solum liber! sed etinm lmmunes"
(Liv, xlv. 26).

4 OF Tae. Higt, iv, T4 *nam nequs quies gentium Fne armis neqgue arios sine
ni;;anliih um'{uaﬂrti;wdl.n gine tributis haberi quenst.”

. xlv. 23
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Cigero's time it was only the Asiatic provinces, where taxes were
imposed on guite a different system, that yielded a surplus! It
was this system, which the Romans found existing in Sicily,
Sardinis, and Asia, and with their characteristic negligence
elected to preserve, which changed the whole theory of Roman
taxation. The principle was that of the payment by the
eultivator (arafor) of a tithe (decuma) of the produce of his land.
It was inevitable that the Roman lawyer should associate this
due with the vefipal paid by the occupants of ager publicus, and
should evolve from the comparizon the strange theory that land
in the provinees was not owned but merely “ possessad " by its
holders.* The chief practical consequences of the tithe system
were a surplus to the treasury, and the exactions of the midile-
men ( publicani) through the indirect system of eollection which
it involved.

The direct tax (slipendium) was collected by a tribute assessed
either on the land (frifufum soli) or on the personalty of
individuals (fributum eapitis)® The Romans of the Republic
seem never to have attempted to form an acourate estimate of
the resources furnished by the lnnd and personal wealth of a
provinee; doubtless in Hellenised districts they employed the
systems which they found existing, such as the schedules which
formed the bases of the ¢lrdopai: in Spain amongst other rough
expedients they seem to have adopted a valuation tax on a
proportion of the produce of the scil ;% while elsewhere, as in
Macedonia,® they fixed a total on the existing basis of collection.

L e, pro Leg, Man. 6, 14 * estersrom provinalarum vectipalls, Quirites, tants
sunt ut lis ad ipsas provinelas tutamlss viz contenti esse possimus, Axin vero tam
optme ast ot fertills ut . . . facile omnibue terris antecellnt,”

* Guios I 7 “in eo (provingiall) solo domininm populi Romani est vel
Cagzarly, nos mutem possessionem tastum vel wsmfroctum habers videmor,”
The theary I porhape as old as the Gracchan perdod. O Gracchus' pesoclation of
the Asiatic taxen with the cemsor (cf. p. 281) must have done n pood desl to
dovelop it Tt Is no wonder that this theory led to the view that the provinees
were **quasi quasiem prasdin populi Romani " {Cic. i Ferr. 11 8, 7).

¥ These expressions mres kuows enly from the litemtore of the Empirs ; it may
I & mere necident that in Rﬂ]mh]]uuu liternture frlbfum sesins never to be umed
of imperial neation. The form sifpendium ia preferred.  In Liv, xxiii 32 we
have the tribwiwm of Sanliniy mentloved with reference to Republionn times.
The eenfitio trifadormm and the deal of Cilicie (Cic. ad Fem, i, B B: ood A
v. 18, 3) ﬁhﬂﬂ-}' fefir to loval tnxes impropetly sold to pulficand,

* Liw. xliii, 2 “(Hispaal) impetroverunt ne frmentl sestimationem magistratas
Bomanus haberet," :

f poan.
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The direct tax was usually colleeted by the communes themselves
and paid to the governor's quaestor.

The tithe (decuma) was collected on the contract system, and
the difference in its mode of collection in the vectigales provineiae
depended on whether the site of the auetion was in the province
itself, where local companies or even communities® could com-
pete for its collection, or whether the tithes of the whole province
must be put up to anction in Rome, in which case the provinee
was likely to become the prey of a single Roman company. In
Sicily the first system was adopted in accordance with the
prineiples laid down by Hiero, its last great king (lez Hieronica) ;*
the second system was devised by C. Gracchus for Asia and was
doubtless extended to eastern provinees subsequently organised
such as Cilicia® The pretext for the change was no doubt the
incapacity of the Asiatic cities to collect their own dues,* and
was welcome to the weakness of the states, which liked to have
near them s body of Roman capitalists from whom they eould
borrow in emergency ; but it ereated s pernicious connexion
between eapitalism and administration which made the govern-
ment of the Asiatic dependencies the gloomiest scens of Roman
rule. The tithe system in Asia, and perhaps in other provinces
where it prevailed, was abolished by Caesar in 48 Bo® The
harbour and frontier dues ( perforia), the source of revenue next
in value to the direct tribute or the tithe, were collected by
private companies (porfifores) perhaps throughout the whole
imperial world, as they had been from the earliest times in Italy.®
Other dues demanded from the province were paid for by the
HRoman government. Such were the corn supplied for the
praetor and his retinue (frumenfum in cellam or frumenfum
asstimatum),’ and the second deewma sometimes required by the
state (frumentum empium) and raised by command of the Senate

1 Oie. ¥n Verr. 6l 88, 77. ® fh IL 18, 32 ; 26, 63, ete.

ik 0L 8 12 *“igter Bicilinm coterasque provinelss . . . In sgrorum
veetigalium rations hoe interest, quod ceterls ant bopositum vectlgal est corfum
.« + ot censoria locatio constituta est, ut Asise lege Bempronin™

O Qic, ad @ fr i 1, 11, 33 *"pomen avtem publicani aspernari non
possunt, qui pendere ipsi vectigal sine publicano non potusrint, quod ils sequaliter
Bulla disoripserat.”” The roforence in to Sollo’s tewporary obolition of the
Grochan principle of collection.

B App. B.CLw. 4 Dio Cass, xlif, 6.

# Nothing seems to be known abont the comditions of sale of the provincial

e.g. whether thoss of Axin were put up ot Home like the decumas,
7 Cic. i Verr. {il. cc. 81-08, 188-222,
X
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and people. In both these cases a reasonable price was fixed
by the Boman government.

We pass now to the governor and his staff. The early
institution of prastors and the later use of the pro-magistracy
for provineial government have already been deseribed PBut
we have seen that even Sulla did not formally dissociate the
consulship and prastorship from provineial rule® The conse-
quences of this continued association were curious. By a law
of (. Groechus, which aimed at destroying one of the most
valuable pieces of patronage which the Senate had at its
disposal, the consular provinces must be assigned before the
election of their holders* They are strictly consular, and are
technically entered on by their possessors on March 1 of their
year of office, although no definite agreement need be come to
as to their partition until the following December *—the earliest
date at which the consuls of the later Republic could quit their
urban duties, March 1 was the beginning of the military and
provincial year, as since 152 B.C. Jannary 1 had been of the
year of civil office at Rome. The reason why the st of March
of the year of office at Home was chosen, and not the same date
in the following year, was that the pro-magistracy was not yeb
recognised as a separate office, and that, if this second solution
had been adopted, the interval between December 29 and
March 1 wounld have caused a break in the fmperium® The
anomaly resulted that a provineial governor held hiz command
only for two months in His own right, and for ten months while
waiting for his successor. It was harmless in practice, inasmuch
as Bulla’s law had ordained that the governor should retain his
imperium until he returned to Rome, and need only quit his
provines thirty days after the arrival of hizs snecessor,” and was

! Qie. in Verr, . 70, 168, Cf Liv. xxxvi. 2 “jdem L Opplo de alteris
decumis exigendis in Sandinls imperatum.”  Bometimes this enforeed sale of corn
( frumentum imperafum) was required from fres citiss such as Haloesn, Centuripas,
and Mesaana in Sicily (Cie. in Ferr. i 78, 170 ; iv. 0§, 20).

¥ pp. 201, 202, 3 p. 201,

4 Ball. Jug. 27 ; Cie. de Prov. Cone, 2, 83 pro Domo 0, 24,

% Cie. ad Fam. L %, 25.

L Of Cle. de Prow. Cona, 16, 87 (Il the conmul of 05 e, suovseds Cnesar on
Mareh 1, 64 mo.) “Fuoerit toto in consnlatn sine provioia, oui foerit, ante-
quam desiguatus est, decrsta provineial Sortietur, an non? Wam ot mon
sortirl atsurdum est, et quod sortites sis nom habers.  Profieiscetur paludatns
Quo? . gno pervenire sute certam dimn non lieebit. Jannarie, Februnris pro-

viorinm non habebit.  Kalendis «f domiqne Martiis nascetur repente provineis."”
TCle, ad Fam. 1. 9, 26 ; xil 4, 2. i
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only accidentally disastrous as leading to the quarrel between
Caesar and the Senate, and thence to the downfall of the Roman
Republic. The promagistracy was first raised into a separate
office by a Pompeian law of 52 B.c.,, which enacted that governors
should seek their provinces five years after holding office at
Rome. It was a law that, by diminishing the nearness of the
prize, was intended to make the consulship and practorship less
an ohject of illegitimate ambition at Rome. It might, therefore,
have conferred a elight indirect benefit on the provincials, but
the speedy collapse of the Republican government prevented its
adequacy being tested. The tenure of a provincial governorship
was nominally annual, but, even after Sulla had raized the
number of praetors to eight, there were but ten magistrates
available for fifteen provinces, and we know of three proprastors
—Varres in Sicily, (). Cicero in Asia, and Fonteius in Narbonese
Gaul—who severally held their provincial commands for three
years in succession.

The chief members of the governor's staff were one subordinate
magistrate, the quaestor, and certain sensatorial commissioners
(legati), one of whom was usually assigned to a praetorian, and
thres to a consular provinee. The magisterial position of the
quaestor did not entitle him to an independent sphere of duties.
It is true that he was, in the main, s finaneial official, was
entrusted by the Senate with money or a credit for meeting the
expenses of the administration of his province! received the
revennes from the stipendium, and had at the end of the year to
give an account of income and expenditure in his own name
and that of his snperior ;* but even here the real responsibility
was ineurred by the governor, whose commands were irresistible,
and in all other respects the quuestor is the merest delegate,
who exercises jurisdiction, or any kind of administrative work,
in obedience to n voice that was supposed to convey a paternal
anthority.®* He might even, like the legates, be dismissed for
incompetence or maladministration before the term of his office

U Qe, im Verr. L 13, 34 “pecunin attributs, numernta est.  Profectus est
quaastor in provinelam (Verres). Venit exspeciatns in Callinm nd exercitom
consilarem cum pecunia,”™

T Rationes viferre (Cle. . Verr, 118, 38).  In aceordanee with a ler Julin
(perhups repefundernm) of Cassar's, the sccounts had to be deposited at the
gererium, snd two copies in two cities of the provines (Cie. ad Fam, v. 20, 2;
FPlot. Cefo Afin. 38).

» p. 215,
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had expired.! The legati had originally been representatives of
the government in Rome, but, to avoid friction, the costom grew
up of allowing governors to suggest individuals for the post.*
Yet to the end of the Republic their names were submitted to
the Senate, and they wers supposed to be subordinate officials
of the state. No special departments were, however, assigned
them ; any power which they exercised wans delegated by the
governor, whether it took the form of the command of a legion
or the presidency of a court. A still more independent selection
was made of the unofficial members of the staff. The “ comrades ™
(tomifes) of the governor were young men, whom he initisted in
the mysteries of official and diplomatic life, and whose services
he employed for any purpose for which they seemed competent.®
But, however many instruments the governor might use, there
was such a complete unity of responsibility that, in dealing with
the administration of a province, we are treating of the powers
of n single man.

These powers were exercised chiefly in three spheres—military,
administrative, and judicial. In a province that seethed with
war the summer months were spent in camp, the winter in more
peaceful duties; but in a settled district the governor could
map out his cireuits as he pleased, and devote some Hme to the
ungenial task of inspecting the affairs of the municipalities under
his control. Apart from the necessary diplomatie intercourse
with neighbouring potentates or protected chiefs, the amount of
administrative work which the governor undertook was ns much
or as little as he pleased. Its quantity depended on his view
as to how far self-government was a symptom of health or of
disease. That it sometimes had the latter character iz shown by
the startling discovery made by Cicero when he undertook an
unexpectod investigation into the financial affairs of his subject
states. He found that the native Greek magistrates of Cilicia

' Qe in Verr. HL 5 “ Qg
et dn(:mmind;:witﬂflj uﬁmn?ﬂ?ﬂg o l‘iﬁl:; p; uu ul:il: Lt'l ;ﬂn o mﬁ:
arbitearentur nut quod peccare ipsos aligna in re judisarent,”

! The transition 4 marked im 169 me (Liv. sliv, 18 “Senatos On. Servilio
ntr:mu-uji ;agﬁtim dedit, ut bn in Macedoniain, quos L. Asmilic n;-mm*

egaret ™),

3 Cioero delegates even jurisdietion to one of his comiles, Volnsius (ad A48 v,
21, 6). Other members of his retinne were his son Mureus and his hrother
Quintna,  These Intimntes of the governor were spoken of na comtubernales, sobors
awicorm, oven an eohors pracforio (Cie, of @, fr L 1, 4, 19), althongh this title
was properly applied to the governor's militury gunred
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had been plundering their respective treasuries for the last ten
years! But the possibility of snch a discovery is itself a testi-
mony to the best aspect of provineial rule in the Hepublic—its
noble but sometimes misguided belief in the capacity of people
to govern themselves,

There was, however, ong systematic funetion to which most
of the goverpor's encrgies were directed in time of pesce, and
that wus jurisdiction, both civil and criminal. General regula-
tions concerning jurisdiction were made in the charters of the
provinees ; but these could not be the same for every country,
gince the judicial machinery of some groups of states was far
more perfect than that of others. Sicily, the only province the
details of whose lex are known, was peculiarly favoured, and its
privileges may be taken as the best type of those offered by
Rome. It was ordained that, in o suit between two citizens of
the same state, the trial should be held in that state and accord-
ing to its laws® a regulation which certainly guaranteed the
native juder and the native code, but which did net, perhaps,
inhibit an appeal to the governor or take away his right of
interpreting the law. The charter then provides for cases of
inter-political jurisdietion. If a Sicilian of one state sues a
Sicilian of another, the governor is to provide by lot the judes
or judices,® who are perhaps in this case to be Roman citizens*
When litigation arises between an individual and a community
not his own, the Senate of some third state should be the judge,
when either litigant has challenged one of three senatorial bodies
proposed.® In suits between Roman citizens and Sicilians the
juder was to be of the nationality of the defendant’ In all
other matters judices chosen by the magistrate (seloch) were to
be appointed from the Roman citizens dwelling within the assize.”

1 p 316, note 2

% (la, in Verr. i 18, 32 “Bicall hoo jure sunt ut, quod civis oum cive sgat,
domi certet suis legibue."

? jh “quod Simnlus cum Siculo nom ejusdem civitatis (ngst) ot de eo
praetor judices ex P, Ropilii decrelo . . . sortintur,”

4 It is possible, howover, that the principle hers adopted was that the jusles
shounld be of the nationality of the defendant,

B iz Le “quod privatus s populo petit ant populos a privats, senatns ex

un civitate, qui judicet, dator, cum alternae civitates rejectne sunt.”

ib. “quod civis Homanns a Siculo petit, Bienlus jodsx datur, quod Siculus

a oivi Bomnano, civis Homanns datar."”

T ih, "esternrum rerum selecti judices ex conventn clivium Romanorum pro-

poni solant.”
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In Bicily it is clear that the peregrinus juder was a standing
institution. Elsewhere, even in the Hellenised East, his existence
was more dependent on the grace of the governor. Cicero, in
his government of Cilicia, following the precedent of Mucins
Seaevola, the ideal governor of Asin, allowed the greatest
freedom to the native laws, courts, and judges, and remarks on
the quickened life which their use inspired in the provincials?
The attempt, indeed, to substitute her own for the native law
was abhorrent to the political sense of Rome, and her most
ambitious representatives never attempted to make their edicts
into codes. The importance of the ediet was chiefly felt in
matters of private international law, administrative jurisdiction,
and procedure. It stated principles which should regulate
the relations between members of different states or between
provincials and Romans, it issued rules for the settlement of
claims made by the publicani, and it supplemented the law of
the province by framing regulstions for the conduct of private
suits. The edict of each province was a separate entity, and
drew its name from the country to which it directly applied,®
and it had a continuous existence, although the unity and
continuity of its life depended too much on the diseretion of
the individual governor® The edict might be composed at
Rome,* and its author might copy from more than one original.
The rulings of his predecessor would doubtless be well known 3
there were the edicts of other provinces, the work of famous
acdministrators of the past;® and, as a fruitful source of general
ritles of procedure, there was the edictum perpetuum of the capital.
In Cicero's own edict, of which he furnishes a brief deserip-
tion, the principles regulating business and trading relations
(especially as existing between Roman companies and provincials)
were clearly and fully set forth, As much attention was

P Cle, ad At vh 1, 16 “ multaque som eeoutos Beapvolae ; in ils {llud, in
quo aibd libertatem oonsent Grassl datem, ut Grasel [nter s disceptont suln legibus
+ » » Grasel vero ]ﬂm]h]nt E;l:d peregrinis judicibos atuntur " ; ad A8t v, 2, 4
*onmes (civitates), suis ligibus et judiciis usae, adroroular ade reviternnt,”

: Y Edictom E.i.l;.ﬂi!!!.l&" [Cie. in Verr. L 45, 117), P

Extrems changes might be made o gronnd of complaint by h Tapnriing
governor. Thus Cicers writes from Cilicia (50 ne.) * Applus Lllh: :d me ox

itiners bis terve . . . literas miserst, quixl quasdam n se constituta rescinderem ™
{ock AL v 1, 2) :

* Cie. of Fum, i 8, 4.

o ﬂ!ﬂ‘l’ﬂ‘ gyreTROC of Eﬂl‘:[‘f followed in BT th
Mucing Scaevala, the former governor of Asin (Cic. ad Att, Em’ v edict of
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devoted to the general rules of inheritance and bankruptey,
such as had been evolved by the imperium at Home, and which
were doubtless meant not to supersede the customs of the
yarious communities, but to be a common law for the province
as a whole, But much remained that could not be formulated.
A province had boundless surprises in store, and Cicero found
it wiser to leave the third part of his edict *unwritten." The
principles of the urban practor were to be drawn upon us
oceasion required,! The civil jurisdiction of the governor, which
was based on the edict, was either personal or delegated, and in
both cases required the visitation of cirenits (conventus, Broikireis >
into which the provinee had been divided at the time of its
organisation. A programme of the maEsize was drawn up, the
stay in each cirenit was accurately determined,” and the governor
held a court (forum egif) in each of them in turn.?

Delegated jurisdiction was performed usually by the quaestor
and the legates; in both cases it was due to the mandate of
the governor,® who could assign them lictors, if he pleased,” and
could always control their sentencea.’

The governor possessed an unfettered criminal jurisdiction
over the members of the stipendiary states; but it cannot be
supposed that he often exercised it. He might summon any
case into his court, but ordinary crimes he doubtless left to the
judicial machinery of the states themselves® On the other

1 (e, @d At vl 1, 15 “onum (genns) est provinclale, in quo est da
mationibos civitstom, dé sere alieno, de nswrn, de syngmphis ; in eodem ommin
de publicanis. Alterum, quod sine edicto satis ermmode tranalgl non potest, de
hereditatum possessionibus, de bonls possidendis vendendls, magistris faciendis :

use ex edicte et postulari et florl solent. Tortinm, de veliquo jure dicundo
paor reliqui, Tixi me de co genere mes decrata wl edicts urbisna secomnarls-
turwm.”

2 e, gl Feow, il 8, 6. ¥ Qe oo AL v, 21, 8.

4 Cie, ol Adl v 20, 15 ad Fam, il 8 4 and 5.

8 Hust. Caes. 7 ““Queestor] (Caesari} niterfor Hispania obvenit ; uhi omm,
mandatn prastoris, jure dicondo eonventus ciroumiret, ele.”  Quasstorinu juris-
diction was more frequent in Sieily than in other provinces, on account of the
presence of the secoid guacstor at Lilybaenm,

8 Cie. ad Fam, xil. 30, 7 “Mud non nindim probo qued seribis . . . te tols
etinm legntis lictores ndamisse.”

1 Thus Verres qunshes either o decision, or the execufion of a decision, given
by his quasstor (Cle. Div, i Coee. 17, 56 ** Lilybasum Verres venlt postes :
ram cogmosclt: fotumimprobat : oogit quasstorem sunm peconiam . . . aduomernrs
utredders ).

® Possibly certain kinids of oriminal jurisdiction were gmaranteed to cities by
:hu;;:ﬂﬁ;{ftﬁ]ﬂ Tha Senate of Catlnn in Blelly tried a slave (Cle. vn Ferr,
v. 45, 1
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hand, it was held that an offence might be of such import as
to transeend even his competence ; and although there was no
legal means of escaping his jurisdiction, it was considered
advisable that he should send eases of & grave political
character —those, for instance, connected with sedition or a
popular rising—to be tried at Rome! The only restraining
influence on the governor's jurisdiction was the necessity, imposad
by custom, of consulting a council of advisers.®* This consilinm,
however, was purely Roman, being composed of Homan citizens
residing in the eomentus and of members of the governor's
retinue,” and although a council composed wholly of the latter
was usually avoided, there was no legal hindrance to such a
narrow selection.

Over Roman citizens in the provinces the governor possessed
the same autocratic power; for his jurisdiction here is on a
level with that of the camp, and he gives judgment in a sphere
to which the provecatio does not extend® Yeta strong custo:
law, which was seldom disobeyed, directed that he shonld remit
to Rome all cases in which Roman citizens were to be tried on
& capital charge, and that, if he pronounced judzment himself,
he should inflict on them no degrading punishments ®

Almost every item in the provineial organisation that we
have sketched shows where its inherent weakness lay, Tt
resided in the uncontrolled power of the governor, Yet it was
& weakness more apparent in practice than in theory. There
were many controlling forees at work which the organiser and
the government hoped would be effective, There were the
charters of eities and of provinees, and in the province a
constant, if improvised, eommittes of the Senate, which the
governor was supposed to consult befors he ventured on any

! Cle. in Verr, L 33, 84 (of an fmende ot Lampsaous) ** Non te ad ssnatom
eanzam deferrs . . . ton eos homines, qui popnlum concltarnt, consuliym literis
avorandos cumre oportuit 1

¥ The eoundil was not, however, lignlly necessary. CF Cle, i Verr, il. 80, 75
" Roua plorars . . . ut oum consflio cognosceret, "

b, i 28, 70 30, 75,

® b, H. 80, 756 “*hominen innocentem do snteniia seribas, medicl haruupisis-
que condemuat.”

® For the threat of eapital punishment on & Roman citizey see Cie, ad Q. fr,
L2 5; for its apparent execntion, Diod. rravii, 5, %

S Clo. fn Verr. v, B8, 170 “Facluon est vincire eivem Romanum; nealun,

verberare : prope parricidinm, neoars @ quid dicam in erucenn tollays 1™ ¥
Rab. 5,17 3 TR e e
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importsnt step.! There was an unparalleled amotmt of legisln-
tion intended for the protection of provineials and expressed in
enactments dealing with the ordering of the provinces, the rights
of magistrates, and with extortion (de provinciis ordinandis, da jure
magistratuum, repelundarum) ; and, lastly, there was the criminal
responsibility supposed to be enforced by the courts which
carried out these laws, Some of these checks—the charters of
the favoured cities, the senatorial commission—were real, buot
were not far-reaching enongh seriously to affect the form of
provineial rule. Those of the laws were almost nugatory, for
though the government that proposed them had a collective
conscience, its individual members who were bound by them
had mone, and the courts that were supposed to enforce these
laws hecame the prey of party strife and the weapon of party
fanatics. But a government that depends on protective legisla-
tion and the enforcement of criminal responsibility must be in a
perilous state. The defect must be in the principle of rule, not
merely in its working. And in truth the Republican theory of
provincial rule represents a fundamental inconsistency of idea.
The theory aimed at the impossible combination of martial law
with municipal independence, Had the rights of all the states
been provided with better safeguards, their self-government
might have been more real, and the autoeracy of the governor
might have been proportionately checked. But this solution
would have been an offence to the ides of the unlimited émperaum,
a clinging superstition which the Romans had inherited from the
history of their own state and her days of conquest. The
Roman Empire had been developed from a protectorate ; it bears
to the end of the Republican period the traces of its origin, and,
in its lack of organisation, conveys the suggestion of being a
merely provisional government. The merita of such system as
there was cannot be ignored. The unrestricted imperium was
necessary in time of war and, under a benevolent despot, might
be useful even in days of peace, while the very absence of
organization betrays the noble belief that the aggregate of states
which formed a province was mather a confederated suzerainty
than an integral part of an empire. But its defects are more
glaring and are to be found in the absence of some central
authority at home, not interested in provineial misrule, which

! Bee p. 285,



“ 330 ROMAN PUBLIC LIFE AP, ViIT

might enforee responsibility ¢n governors; in the existence
of annual commands, and the exaggeration of routine which
rendered extraordinary appointments, such as that of Pompeius,
inevitable ; and in the lack of an organised ecivil service, which,
with its mechanieal routine and its self-evolved rules, is perhaps
the surest of all checks on autocracy.



CHAPTER IX
THE REVOLUTION AND THE TRANSITION TO THE PRINCIPATE

Tae party of reform which, during the last century of the
Republic, gave & new development to the elastic Roman consti-
tation, by gradually creating a stronger executive organ than
had been known since the time of the monarchy, bad two dis-
tinguishing features. One was an opposition, sometimes
rational, sometimes blind, to the senatorial government; the
other the exposition of a positive programme for remedying
evils which all but the most callous or careless could see. The
nature of their attack varied with the assailable features pre-
gented by its object. At first it was directed against the
assumed indifference of the Semate to internal reform and its
failure to suggest hasty remedies for economic grievances. This
was the essential feature of the Gracchan movement; but,
although its example was perilous, the immediate effects of this
first revolution were transitory in the extreme. The Senate
emerged from the attack shaken but vietorious. Italy was but
of lLittle sccount when the world lay at the feet of the noble
families who composed the great couneil of state, and the Senate
conld be made to appear the only true government for an
empire. Unfortunately this theory wus rudely shaken. A
miserable war in a protected state, into which the government
was most unwillingly dragged, was thought sufficient to show
that the merits of the sematorial administration of the empire
were an illusion. The epoch of the Jugurthine war is the
turning-point of the history of this period. A reforming party
with an imperial policy must associate itself with the military
power. The change was rapidly effected. Tribunes, commons,
assemblies still represent the nominal sovereigns, but their
weapons—too powerful for the users—are the imperator, the
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army, and the camp. Henceforth we find a perpetual associa-
tion of militarism with democracy which eould have but one
issne, & monarchy resting on the sword.

But to the reformers of the times the ultimate solution of the
constitutional problem was something far less present than the
programme of reform, which was being handed on from leader to
leader with scarcely an item altered since the time when the
genius of C. Graechus had given it birth. It contained agrarian
laws, measures for corn distribution and for colonies beyond the
sea, means for relieving soeial distress and the plethora of the
great capital, and at times it admitted—the most pressing need
of all—proposals for remedying the iniquitous relations that the
law permitted to exist between debtor and ereditor. A new and
unexpected development was given to the activities of the party
by the introduction into their programme of proposals for
enfranchising the Italians.  This was a measure that, like so many
others in popular programmes, was a creation of the demagogue
and was profoundly distasteful to his followers. Its acceptance
by the Liberals (populares) was a pure accident—one due to the
desire of breaking a formidable weapon employed by the Whig
opposition, who, like Scipio Aemilianus, had adopted the some-
what dangerous policy of playing off Italian rights agninst those
of the city proletariate. But, as belief usually follows accapt-
ance, thore is some reason for regarding the franchise question
s, at least finally, a plank in the demoeratic programme, In
the multiform efforts of the discontented we can also discern
the spasmodic attempt to create a competent central military
authority for Rome, as the only means of securing corn,
commeres, and the empira,

It was by no means a homogeneous party which developed
this progmmme and attempted to replace a government which
they deemed incompetent. Even its more thorough-going
members cannot be deseribed by a single name. Amongst the
populares were many Liberals who had nothing to gaim by
ravolution ; but amongst them were alzo to be found many who
were democrats by necessity ns well as by conviction, the
revolutionary element which was often a thorn in the side of
the reforming ecoustitutionalists, the class of improbi which
supplied Catiline’s so-called “conspiracy ” and made it genuing
democratic movement, and whose aspirations were mmhbsequently
represented by Caelius Rufus and Dolabella. Nor must it be
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supposed that there was any elesr line of demarcation between

lares and senators. Nowhere was the Senate more bitterly
attacked than from within its own body. The leaders of the
extreme party had attained the magistracies that entitled them
to a seat in the Curis, and elections, so far az they were not
gained by family influence or bribery, were fought on party lines.
Nor even amongst the constitutionalists was there a lack of would-
be reformers of s more moderate type. The elder Cato and the
Scipionie circle, while eager to maintuin senstorial ascendency,
had been conscious of some of its defects; and, as the ery for
innovation gathered in strength, a party was formed which, by
borrowing wholesale from the radical programme, attempted to
reconcile the privileges of their order with concessions to Italy,
purity in imperial administration, and care for the poor of Rome.
This attempt was shattered by the fate of the younger Drusus,
and henceforth there is no senatorial party of reform. Even
Cicero, with his wide sympathies and his acute sense of the evils
of the time, can suggest only a concordia erdinum, merely a means
of bolstering up the existing constitution by means of & union
of the propertied and therefore “loyal” classes (bomi). The
municipal statesman did, indeed, wish to see an “ Ttalian " rather
than a *“ Roman” government, but he had no scheme by which
Italy could have secured representation at Rome, and before
the close of his life he had accepted the inevitable solution of
personal rule. There was to be o moderalor rei publicas, a
princeps civitatis ;' but this monarchy is not to destroy the
constitution ; his prince is to be a loyal coadjutor of the Senate,
not the exponent of a military despotism.

It is probable that with parties so evenly balanced as the
populares and optimates no very decisive result would have been
attained, had it not been for the existence in the state of a
perfectly homogeneous body of men with few ideals but very
decided wants. This was that upper middle elass of large and
moderate capitalistz which, through an accident in nomenclature,
had come to be known as equites.? It was a class that possessed
the tradesman’s narrow honesty and ecomplete indifference to all
politics not connected with business. Like all classes, they were
quite willing to plunder the provinces while state officinls did
the same; but they desired strong government more than

L Cig, de Reg. v. 6, 8 (od Atf, viil 11, 1); v T, & TR
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plunder.  They longed for an administration which should
secure them adequate protection in the conquered world over
which they had spread the network of their trade, and which
should also ensure a freedom from revolution at home. Hence
their wavering and yet always decisive attitude. To secure
their first end they join the attacking party, to secure their
second they attach themselves to the govarnment, and their
adherence or disaffection always turns the fortune of the day.
It was the equites who helped the democrats to raise Marius to
power, who forced their own creature to abandon his revolu-
tionary colleague Saturninus, who ruined the schemes of the
younger Drusus and set the Varian commission on the track of
his adherents ; it was their hostility that proved equally fatal to
the schemes of Sulla and of Catiline, their commercial instinets
which lifted Pompeius into power and led them at the erisis of
60 B.C. to sbandon the Senate and give their whole support to
Caesar. There is something tragic in the ruthless massaere of
oquites which ushers in the Aungustan monarchy ; for no class
bad done more for its existence and to none did ft prove a
greater hoon.

To appreciate the issue of this struggle in which all parties
were engaged, we must recognise its two-fold aspect asa struggle
for social and political renewal, and consider se ately the
fate of the detailed programme of reform and the o lange in the
constitution to which the attacks on the Senate led. From the
first point of view the efforta of the demoeratic party ended in
an unqualified suecess; for every item of its programme was
carried out, with the requisite modifications, by Caesar and the
Principate. The agrarian question reached as near an approach
to settlement as such eternal questions ecan attain, especially
when it became absorbed into the movement of transmaring
colonisation which was employed in the FPrincipate for poorer
citizons and for veterans. The extension of the franchise was
completed, so far as the territory south of the Alps was concerned,
by Cuesar’s renewal of the rift of citizenship to the Transpadanes
and Angustus’ incorporation of their territory as a part of Ttaly,!
while the Principate was liberal with the conferment of Latin
rights on provinees, such as Sieily, the Maritime Alps, and Spain,
and the full citizenship gradually won its way in the provineial

1 p B4,
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world by individual grants and recruiting for the legions. The
laws of debt were emended by the just bankruptey laws of
Caesar and Augustus, and even the leges frumentariae required
but a slight modification to make them a genuine scheme of
poor-relief.! The eguifes, too, the class to whom €. Gracchus
had given an official recognition, became a still more recognised
order under the Principate and a most usefal wheel in the
administrative machinery.

It is more diffienlt to decide whether the radical change of
government to which the agitation led can be considered a
genuine triumph for the reformers. Military monarchy may be
regretted by those who see in it a confession of ineapacity to
combine imperial government with Republican institutions ; but,
from the point of view of the reforming party, it was only a
disappointment if we conceive that their leaders thought that
government by comilia might replace the rule of the Senate,
But there is hardly a trace of this idea. No effort was made
throughout the whole of this period to make the comifia a work-
able or really demoeratic institation ; and personal rule, as the
only expression of democracy, had asserted itesli at the be-
ginning of the movement. The'only open question was whether
it should be a Periclean fyrannis of the type emjoyed by C.
Gracchus or a Napoleonic Tule such as that of Caesar. Asa
matter of fact the Principate learnt a lesson from both solutions
—that of the Gracchan and that of the Marian epoch—and
eatablished iteelf on a joint basis of the fribunicin pofestas and
the proconsulars imperium.

If we look round for other possible solutions, we find two
faintly foreshadowed, but both doomed to failure, The first
was a reformed Senate, not merely the existing body artificially
bolstered up, as it had been by Sulla, but a body really made
representative of Italy through the free inclusion of novi homines,
The ides was held by Cicero, but no scheme was ever considered
which would have made it a reality. For such an object to be
attained, election to those magistracies from which the Senate
wis recruited must cease to be in the hands of the Roman
comitin ; but no one to our knowledge, with the exeception of
the Emperor Augustus, thought of the possibility of election by

| (pegar reduced the number of the recipients of the corn-dole from 320,000

to 150,000 (Sust. Ches, 41). In the Prineipats it stood at aboat 200,000, Beo
Murguardt Stantseen, iL p. 118,
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the municipal towns! Help might also have been looked for
from a reformed assembly, one that had been made representa-
tive of the whole Italian people. The allies nearly worked out
this means of salvation for themselves® but the magnitude of
Rome was itself a stumbling-block to the solution of the problem
on federal lines. "We can hardly blame the thinkers of the day
for not seeing the possibility of a representative assembly of &
national kind; for the Italian, like the Greek mind, thongh
familiar enongh with the iden of the representation of cities, had
not advaneed to the conception of the representation of indi-
viduals through electoral districts.

The reason why the ereation of an Italian senate or an Italian
assembly might have warded off the monarchy is that such a
body might have commanded respect even from the army of the
provinces. This correspondence in sentiment might, it is true,
have required that the army should remain mainly Italisn ; and
Augustns’ attempt to give Italy something of a representative
character may have heen abandoned through fear of a conflict
between an army which was becoming provineial in personnel
and an Ttalian proletariate, when the choice of a Princeps had
to be decided. Yet, although cireumstances were hostile to a
fusion of Italy and the provinces, and the Principate was not to
be Italian, one should not forget that it had something of &
popular character. The Roman citizens of the legions who made
the Princeps® were of a better type than the plebs urbana of Rome;
for not only was the freedman element eliminated, but discipline
had with them replaced demoralisation, their life was Lived under
healthier influences, and although they were often moved to
their selection by o mere esprif de corps, they generally succeeded
in placing & very eapable man on the throne.

Caesar was the first sole ruler of Rome; and we might be
inclined to imagine that the powers which he enjoyed were
consciously assumed merely as those of a provizional government,
were there not signs that towards the close of his life he was
satisfied with the solution which he had adopted. The early
dictatorships of 49 and 48 po,, the second and longer of which
was only for the term of a year,* were merely efforts for tiding

1318 Lpnl

* It In true, however, that the Prisceps was often mads by an army, not by the
ey,

¥ Do Cass. xii. 20, The distatarship of 40 5.0, had bem held only for gleven
days sadd was probabiy eonferred mierely comitiorum habendorm mﬂ}rﬂwp 183,
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over a crisis; and the sams may perhaps be said of a later
tenure of this office, which was conferred on him for ten years
in 46 2.0 But in the last year of his life (44 B.c.) he entered
on a perpetual dictatorship® a revival of the Roman monarchy
both in reality and in name. It is true that the title rer was
not assumed, out of deference to the feelings of the masses who
gaw in it merely a synonym of oriental despotism ; and for the
same resson the diadem was declined® But every educated
Roman knew that the Boman monarchy had been nothing else
than the unlimited #mperfum, and many may have believed that
dictator or *“master of the people” was the most significant of
the titles of the king. It was, therefore, a regnum under which
Rome was living,* and there was no concealment of its military
charncter, for the title imperafor was now borne by the regent
within the walls® This designation was a mere symbol of
military eommand and the fullest jurisdiction ; it was no descrip-
tion of a basis actual or future on which Caesar's power could
rest, for the unqualified fmperium bad no existence to the Roman
mind, and, if it was to be unlimited, it must be either regal or
dictatorial,

‘With respect to the other powers which Caesar assumed, the
praefectura morum, given for three years in 456 B.C.® has the
appearance of a special conferment for a given purpose ; but the
tritumicia pofestas was granted early in his period of rule (48 o)
and given for life ; it must have been regarded even now as the
ideal complement of a lasting imperium, valuable for the inviol-
ability it conferred and for the *civil” and popular colonring
which it gave its holder, To realise the nature of Chaesar’s
authority by an inspection of the bases of his power needed
some reflection ; but none was wanted to mark the external
symbols of royalty—the trinumphal robe, the portraithead on
coins, the statue placed amongst those of the seven kings in the
Capitol. These were the symbols that were taken as tests of

! Do Cose. xlifi. 14 and 53, 1t has been interpreted ns 2 dictatorship rei
publicas comatitwendan omus,

L OFLL . p 452,
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pracnmnen, us stated by Soctonins (Cees. 700 IR became with bim n king of
ﬁnm and Augustus, who inherited it, changed its position in the oeder of

¥ Dio Cass. xliii, T4,
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what the future monarchy was to be, and which reduced, not
merely rigid constitutionalists, but cven moderates and men of
compromise, to despair. With Caesar conciliation was not
aceompanied by its requisite complement, compromise ; he was
tender of everything but sentiment, and did not care to estimate
the foree of what he must have considered mere prejudice ; but,
in spite of the modifications introduced into his theory of
governmens by Augustus, it was he who pointed out that the
necessary basis for the future Principate was the tribunician
power combined with some kind of military imperium.

The murder of Caesar had, in words of the time, abolished
the rer but not the regnum' and the Triumvirate of 43 B.C. was
but a suspension of hostilities between the rival claimants, In
form it was a provisional government, like that of the early
Decemvirate, for the reform of the constitution, and received
the sanction of the people ;® but so purely was it an agreement
between the contending personalities that its remewal was con-
trived in 38 no. without any reference to the comitin® For ten
years (38-28 m.0.) Octavian's position was far more irre
than that of Caesar had ever been, and, even after the defeat and
death of Antonius, his sole clsim to power was an #mperium,
which had never been conferred, irregularly continued from a
usurped Triumvirate, These indefinite powers resting, as he
himself describes them, “on universal consent,”* were essentinl
to the sccomplishment of the work that had to be done before
the forms of the econstitution were restored. The consulships
which he held did not give the requisite anthority, and the value
of the fribunica polestas, which he had possessed from 36 B.G.°
was negative rather than positive. In the course of his sixth
consulship (28 B.c.) he considered the time to be ripe for a final
settlement. It assumed the form of a surrender. He issued a
eolemn decree in which he cancelled the irregular ordinances of
the Trinmvirate® and he fixed January 1, 27 wo. as the date

i Wi
m%ﬂﬁﬁm:h 1,1 “oum, ot adhue quidem sctum est, non regne, sl

¥ Monsnentum Aneoyronum L 8-9 “Populus . ., ma ., . . triom vioum eel
pulilicas constituendas cresvit,” ¥ App, B.C. v, 05,

4 Mom. Ane. vio 1815 “Tn consilatn sexto et septimo, bells ubi oivills
exstinxeram, per consensum nniversorum potitus rerum omolum, rem pubilicam
&x mea potestate in aenatus populigne Homani srbitrium transtull”

" Tho Cass. xfiz. 16.

-.bu:,:-lt‘.' Aun. il 28 “sexto . , , consnlatu . . . quae triumvieaty jusserst
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on which he would divest himself of his extracrdinary power!
On this day “ he gave back the commonwealth to the diseretionary
power of Senate and people.”? A return was expected, and had
doubtless been arranged, but the gift made by the grateful
Senate seemed small in comparison with what had been sur-
rendered. It was enongh, however, to msake the abdicating
monarch a very powerfol head of the executive of the state,
Aungustus, as he was now for the first time designated® was
given imperium for ten years with the government of certain
specified provinces,! while at the same time he was made com-
mander-in-chief for life of all the forces of the state, with the
sale right of raising levies and of making war and of
peace.”  Yearly consulships were still the chief basis of his
ﬂng:Lll;j', if not of his authority, in the capital, while the tribun-
ician power still continned but was as yet spmugly employed.
Such wus the settlement thet was greeted, officially and
unofficially, as & restoration of the Repuoblie, but which later
writers held, with equal reason, to be the commencement of the
legitimate monarchy.” The weak point in the arrangement was
the authority of the prince within the capital. The consulship
had admirable Republican associations, but was hemmed in by
awkward limitations. Its jurisdiction had become almost extinet,
its initiative was fettered by eolloagueship, it was technically not
the highest power in the state, and the constant usurpation by
the Princeps of one of the two offices of highest titular rank was
o bar to the legitimate ambition of aspiring nobles. Hence the
need for the new settlement which was attained in 23 mo, The
details of the change, which gave the Principate its final form,

1 Of. Toc. Ann, L 2 *posito trinmyid omine." iy

¥ Mon, Awne, Lo

¥ {h vi. 16 (after the words om p. 333 note 4) “Quo pro merito meo
senstus oomsnlto Aug. appellatus sum.”

i Do Casm, i 12, Angustus uses the expression eonslars fmgreriem for his
position at this time [ M. Awe, {5, 8). It resembled & pro-consular eommand,
but was held within the city. Compare the position of Pompeins in 62 o

8} Strabo p. B40 % warpls éxdrpeer alry T TpooTacior e frpesorios cal
wolduoy wul elprgr kardory eipot Sk Slov,

% In the Calendnr we find for Jaunary 13 (the day of the settlement) *qood
rem publicam P, B, restituit™ (CWLL L B ‘:]:I'Eil Cf. Ovid Fasli L 1, 580
“rediditaque est omnia populo prumﬂn noatro™ ; Vell. il. 58 * prisen illa et
antiqun rei poblicse forma revoeatn,”

T Do Cass, lil 1 éx 82 rodrow porapyeicfor il &l’_pl,ﬂ-l}l fipfarrn, In the
Cenodaphin Pisene (A0, 2) fi. i 12 Angustus fs called * enstos imperd Romani
totinsgue orbis terrarnm proeses * (Wilnanns n, 883},
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will be deseribed elsewhere. Its essential features were that the
constant investiture with the consulship was dispensed with, that
the fribunicia potestas was shifted from the background to become
the chief symbol of authority for the Princeps in Rome and Italy,
and that an imperium, which must now be deseribed as

was renewed and perhaps increased! Further isolated grants
were made to fill up the gaps in this heterogeneous association
of powers, and to elevate the new extraordinary magistrate of
the Republic to the requisite height above the ordinary officials
of the state,

1 Dio Cass. lhii. 32



CHAPTER X
THE PRINCIPATE

§ 1. The Powers of the Princeps

WE have seen that the powers on which Angustus based his
position as Princeps were the proconsulore émperium and the
tribunicia potestas. In the theory of a constitution which he
presented to the world the first of these prerogatives was
supposed to establish his power outside Rome and Italy, the
second, with its purely civie traditions, to be the basis of his
influence within the central state. His object in exalting the
tribunician power to the first place in Rome and her Italian
dependencies now merged in the city, was to conceal as care-
fully as possible the military basis of his rule. The unlimited
imperium was to be felt only by his army and his provineial
subjects.

It needed little reflection to show that this principle, al-
though in appearance the most important that underlay the
Principate, was practically unworkable. Government in Rome
was inconceivable withont an imperium, and supreme govern-
ment impossible without one of such an indefinite character
that it should seem to stand out of relation to the regular
and limited imperia of consuls and praetors. This power was
secured by an easy juristic devicee By a special exemption,
which had its prototypes in Republican history, the Emperor
was allowed to relzin the full fmperivm within the walls;? and
lawyers were careful not to declare explicitly what was implied
in this retention. It might have meant—as it would have
meant during the Republic—that the Emperor was not debarred
by his presence in Rome from holding command abroad. It

I Diio Cass, lii. 82,
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might signify that the limitations imposed by the city walls
now rendered the pro-consular a quasi-consular imperium, and
this was perhaps the ruling theory. But a different line of
interpretation would have rendered it easy to show that the
wmperium  here as elsewhere was unlimited. The nebulous
atmosphere of this mockery of a magistracy was as well suited
to the despot as.to the constitutional ruler. In the aectual
position of the Princeps within Rome we find traces of all
these theories. As a provincinl ruler he governs from the
capital ; as commander-in-chief he keeps his practorian guards
in Italy and his fleets at Ravenna and Misenum ; while as the
wielder of an undefined but eivie émperium he gives justice, as
a court of first instance or a court of appeal, and issues edicts
to supplement the laws,

But the recognition of an imperium within Rome was not
alone sufficient. Even when this was joined to the tribunician

wer, great gaps were left in the position which should he
g]d by a true head of the state. To fill these up, and thus
supply a solid foundation for autocracy, fresh grants of isoluted
powers were necessary ; and these grants, though in theary
occasional, soon became permanent in practice. The Emperor,
like the tribune, possessed no distinctive official dress while
he resided in Rome: hence the consular ingignia had to be con-
ferred ;! he possessed in virtue of his tribunieian power only
the right of making the third proposal at the Senate: hence
the grant of the jus primae relafionis® Such grants admitted
of indefinite extension, and the stage which they had resched
by the date of the accession of Vespasian is partially known to
us from the only official document which throws light on the
powers of the early Principate. In the existing fragment of
this eharter, which appears to be a decree of the Senate meant
to be submitted to the people for their formal assent,® we find
the Emperor credited with the heterogeneous powers of mak-
ing treaties, extending the pomerium, eommending candidates for
magistracies, and issuing edicts as interpretations of law human
and divine. The measure forther exempts him from the opera-
tion of certain ennctments and gives him certain privileges, not

¥ THn Cass. Tiv, 10,
' CLL vin 930, Tt describes iaelf a5 & law and is
lex de imperio Vespariani. But its woriting bears mao
seiials consnlfum.  See Mommsen Staatsrechd i P 578,

E ib. it 32
Eenerally known as the
re annlogy to that of &
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possessed by the other magistrates, in his relations with the
Senate, These powers cannot be brought under any single
legal designation ; but, as most of them are more or less directly
connected with some kind of imperium, the view that they were
tacked on to the bill conferring the tribunician power, which
received the formal ratification of the Plebs, is improbable. On
the other hand, they cannot be ssid to have belonged originally
to & law conferring the imperium ; for the imperial biographies
frequently speak of the gift of the proconsulare fmperium by
the Senate) and of the frilunicia potestas (by Senate and People)
without any hint of a general law conferring the “ imperinm.” !
Yet the gift of the imperium is sometimes mentioned,® and if
the passages of jurists of the second and third centuries,
which speak of émperium being conferred through a ler,® are
genuine, we must conclude that the centre of gravity in the
powers of the Princeps had shifted with the course of years.
Originally the casuul collection of powers, which appears in the
law sanctioning Vespasian's rule, must have been a mere snpple-
ment to the two leading prerogatives—the proconsular and the
tribunician powers. But it is quite possible that in the course
of time the vast development and the great importance of these
added privileges may have caused the enactment containing
them, now known as the ler de imperis, to overshadow the other
sources of the imperial authority.

There was one sotirce, however, most distinctively expressive
of the charneter of the Principate, which found no expression in
legal enactments, The military oath (sscramentum), which dur-
ing the closing years of the Republic was tending to hecome &
bond of personal allegiance between a legion and its chief, was
naturally taken in the Principate by the whole army to its sole

Y Vitae Macrin T Alezandei 8 Probi 12 ; Moximi of Balbini B.

% % Dubo imperio ™ { Vita Veri 4), “aceepit imperium ™ (Vita Alevandri 1). Tt
in possible, however, that thess are references merely to tho reception of the titls
tmperator ; «f Vita Julioni 8 *“imperator est appollatun™ ;  Vita, Probi 12
“yomen imperatorinm.” For the view that there was always o lex de imperio
see Earlown Romische Fechispeschichte L pp. 403

% Galus Just, L 5 {on the imperial conatitutiv) *nec unquam dubitatum esk
quin id legls vicem obtinest, cum ipse imperator per legem imperium accipiat ™ 5
Ulpian in Dig. 1, 4, 1 “GQuod principi placuit, logis habet vigorem: utpota
cum lege regin, quae da imperio gjus lata est, popuilus ef et in emm omne sinm
imperium et potestatam confarat,” The view that these passages are interpoln-
tions in possibile but hassrdous. A pemuing expression of beliel in the fex regia
sppears in Justinisn (Cod, L 17, 1. 7
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commander.  But on the very first transference of the throne
A new departure was made. At the accession of Tiberius the
outh of fealty was taken voluntarily by the civil orders ;¥ it was
administered by provineial governors and was renewed twice a
year, on the first of January and on the anniversary of the
Emperor's accession® The fact that a soldier's oath bound the
whole Roman warld was the fittest expression of the military
character of the new despotism.

A classification of the Emperor's powers in detail, with an
attempt to deduce each of them from a prerogative conferred on
him st his accession, is rendered difficult by the facts that no
Roman lawyer cared or dared to evelve a complete theory of
the Imperial constitution, and that here, as in so many other
departments of Roman history, we are dealing with an office
which, as it grew, gradually absorbed into itself fresh spheres of
influence. The Principate, in fact, finally ahsorbed the state,
and the only adequate formula for jts authority which later
Jurists eould find was that the people had committed its soversign
power to its delegate. But yet, when we examine the gpheres
of the Emperor's activity, it becomes clear that, while some are
connected with an imperium, others are attached more tlosaly
to the tribunician power, while others again are associated with
the relies of Republican offices held by the Princeps, or flow from
certain extraordinary rights conferred on him by statute.

(i) The first rights connected with the imperium that strike
our attention are those exercised in the military sphere—
rights which, on a vast seale, reflect and extend the powers
possessed by the imperafor of the Republic. The Princeps has
the right to raise levies* to nominate officers, and to confer
military distinetions. In declaring war he has replaced the
comitin of the centuries; and the statutory recognition of his
right to eonclude a treaty 5 settled a vexed question of Republican

1 For the monopoly of the seeramesnfum possensad by the Priy enm tha
charge brought sgninst Agrippine alter her death (50 Ay Amdﬁgb,:m.
+ & o qquod eonsortinm imper] juraturasque in feminne verbn Practoring pohorbes

v+ Spernvisset ™ (Tae, Anm. xiv. 113,

2 Bomae ruere in servitinm oonsules, patres, eques " (Tae, Anw, L T

¥ Tue, Hin |, 55 *Infericris tamen Germanise legiones sollemni Kalen-
darum Januarismm sacrnmento pro Galba sdaetae.” For tha renvwal of the oath
an the anniversary of accession aoe Plin, ad Fraj, 52,

* OL Tas, Hisl, iii. 55 (Vitelling) “vocari tribus jubek, dantes homing saern.
mento adigit"

 Lex de imp, Vep, 1 * fosduave oum quibus volet facere liceat,” These
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procedure.) This recognition of the federative power was not
earlier than the reign of the first Claudins,* but had already
become a permanent element in the imperial authority by the
accession of Vespasian. The right to extend the pomerium of
the city, which dates also from the reign of Clandius, is also
found amongst the list of imperial prerogatives in 69 A.p.%

The Republican general had often followed up a suoccessful
campaign by assigning lands and planting colonies. These acts
had been done at the mandate of the people; but the new
commander-in-chief needed no such permit. The Princeps
divides territories that belong to the Roman people and
establishes colonial settlements at his will The gift of the
franchise had also been entrusted at times to the Republican
commander,* and now it is placed wholly in the hands of the
Emperor. He grants these gifts both to communities and to
individuals. He gives Latin rights to peregrinae civitales® and
citizenship to Latin towns, while he may alter the nominal sfafus
of a community by changing a municipium into a colony, or a
colony into & municipium.® His right of conferring citizenship
on individuals was equally unquestioned,” and he might remedy
the defect of birth by giving éngenuifus to a freedman.®

With the imperium too is obviously connected the adminis-
tration of those provinces which were peculiarly entrusted to
the care of the Princeps. The government of these provinces,
as well as the maintenance of the army, necessitated a financial
administration, separate from that of the state and peculiar to
himself, and this was accompanied by a right of eccinage.
His criminal and civil jurisdiction over citizens as well as
soldiers are also connected with some undefined ides of the
imperium, while his power of legal interpretation, although
powers are summed up by Tio Cossins 1, 17 (as imperntors the Emperors have
the right) reraldyovr Te woeiofa . . . Toldpows ve deaspricfor xal elpfemr
ewévleatar 1 p 263

® Do Cuss. 1x. 23 (after Clandius’ conquest of Britain) ffmglety rd eupSdee
ardras, dres e & Khnidior § anl ol dercorpdryym airol wple nirar sojearre:,
e T e T s Joonion GO &3
republisn. consebit esse, liooat ita, uti liouit Ti Clandio Cuesari Aug{usto) Ger-

maniea,” Of, Tae. Anm., xil, 25,
* po240, 4 8 Gafus fmef. i B4,

* Goll. xvi, 18, 5 T Gaius Inst. il 72 and 73,

® This wns effscted, either indirectly by the pift of the gold ring (fus
aureerum. amualorum), or directly by the fiction of a nafaldus restifutio.  Bee
Dig, 3, 4, 10, 8; 40, 11, 2 ; Plin. ad Traf. 72 and 78,
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specially conferred, does not differ essentially from that of the
praetor, and iz to be traced to the same source, The detailed
consideration of these powers muost be deferved until we treat of
that separation of authority between Caesar and the Senate
which gave its formal character to the Principate.

(iL) The #ribunicia potestas, which had been granted to
Angustus in 36, reconferred in 30, and made the chief out-
ward support of hiz anthority in 23 B0} continued to serve
the Emperors as the ostensible means by which all other magis-
tracies were subject to their control,® and possessed an artificial
prominence from its employment as a means of dating the years
of their reign. Positively it eonferred the sacrosanciitas, which
had encompassed the Republican tribune,® the right of approach-
ing the assembly of the Plebs, which was of value as long as the
Emperors deigned to legislate through popular channels, and
perhaps the only strictly constitutional power which they
possessed of transacting business with the Senatet But its
negative were now, as ever, of more value than its positive
powers. The infercessic made its possessor the moderator of
the state® and the severest means of tribunician coercion ecotld
be employed against every recalcitrant official ; while this veto,
when used in the Senate, hecame either a means of suspending
the jurizdiction of that body or a method of pardoning the
eriminal whom it had condemned.® The right of help (aurifium) 7
based on the appesl (appellatic) becomes also, as we shall s,
one of the means of establishing the first true appellate jurisdie-
tion which the Roman world had seen.

(iii.) With respect to other Republican offices in which the

! Djo Cuss, xlix. 165 10, 19 ; lill 82, See pp. 338, 540,
® Tao. Ann, ill. 58 "id somml fasticii vocabolum Angustus repperit, ne
regis nnt dictatorls nomaen adsumeret s tamen sppelintione aliqua cotera imperia

* Dip Cass, xlix 15 kol vd pire Gy plre Meyge m d8pdborfiae of 82 i
abrols vir rowolrd n Bpdonira dvdyerfa ofarep énl T Bt ppee !‘ff‘rqmrpﬁ' e
1 The additional rights granted to the Emperor in connexion with the Sepate
{Hn'p. 348} masnmn o riggt of Interoourse with lﬂti
Do Cnss, WL 17 (the tribunielan power) $iSwei Td »
R V- ——, T T
Y Tue. Ann. Gl 70 “recipl Caesar (Tiberlus) inter reos vetuit . . . per-
stitltqrie 1nhrﬁm " xfy. -H‘.Lr;' eredshaturque hand perinde exitinm Axitatho
quum  Imperat gloriam quaeri ut eondenmatum tu intercessiong tri-
bmilrﬁﬂl mortl eximeret ™ (Neoro), i Vi sk
dudonr (Dio Osse, 1 19} ; cf Toc. Ann. L 2 {of A yrustus) ' ad tuendam
plebem tribunicio jure nunhnlu'm," - . i
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Princeps was directly interested, we have only to consider the
consulship and the censorship, for they were the only two whose
titles or powers were sufficient to warrant their assumption by
the head of the state.

The consulship was no integral part of the imperial power
after Augustus had ceased to employ it in this way ;1 but it was
frequently nssumed as an occasional offiee by the Princeps, who
held it for & short time, generally at the beginning of his rule.

The censorship had disappesred as a Republican office, and
we might have expected that ita vast powers combined with
its Republican traditions would have made it a valuable supple-
ment to the authority of the Prince. But there were reasons
against its assumption. In its pure form it was an occasional
office, and its permanent tenure might have shocked Republican
sentiment ; while the fact that the pesessment of the Roman
people for the comifia and the army soon ceased to be necessary
made its absence scarcely felt. On the analogy of the tribunicia
polestas, the powers of the offies without the office itself were,
in the form of a cura lequm ef morum, offered to Augustus, but
declined by him? There was no constitutional difficulty about
exercising some of the functions of the censorship through the
tmperium, whether consular or quasi-consular, and this was done
by Augustus when he revised the list of the Senate in 29 and
I8 Be® Two of the sueceeding Principes, however, Claudins
and Vespasian, thonght fit to assume the office in its old temporary
form, and Domitian carried out the design of making it an integral
part of the Principate by assuming the position of eensor for life
(censor perpetuus)t His precedent was not followed because it
was unnecessary. The revision of the list of the Senate and
squitee—the only meaning that the cura morum now had—was
established by consent as an admitted right of the Prineeps,® and
even the power of creating Patricians came to be recognised ns
one inherent in his office. This power had been conferred on

1

. %’hgt':'ntmmtrd' Bustanins {Awg. 27 Rscepit st morum Isgumgue regimen
seqne perpetunm”) is not borue cut by the Mouswmentum Ancyremwn or by
A * titnlar designations,
h 1?met, Aug. 356 Mon, Awe i B # pppsnlari com imperio Tustrum solos

4 Do Cuss, Yavil 4 roegrie 82 5id flov wpdror & wal wheor wal (e cal
; i

afrocparipon fxeipororit.
B fh. Kl 17 xal robs iy eoradéyovre xal ér e lrwdda al & 7 Hovhev-
Tisde, Tols 8 kol drakeldovry, Trus v nirols 865p.
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Caesar and Augustus by law ; Clandius and Vespasian exercised
it as censors ;! but, apparently without further enactment, this
power of ennobling, extinet since the beginning of the Republic *
and no part of the Republican census, beecame an admitted
imperial prerogative. It was only when the destined Princeps
was himself a Plebeian that this honour, which was considered
a necessary qualification for his office, was conferred on him by
the Senate.®

(iv.) The chief of the extraordinary rights conferred on the
Princeps by special enactment were those which had relation to
the Senate, the right of recommendation to office (commendatio)
and a dispensation from the operation of certain lawa.

The special privileges which distinguished the Emperor from
other magistrates in transacting business with the Senate were
three in number. First, he has not merely the power to put a
motion (referre) when present in the house, but he can send a
written recommendation (relationem facere) when the Senate
meets under the presideney of another magistrate.t In such
& meeting the Emperor as a rule only claims priority for one
item in & single sitting (juz primae relatiomis) ; hence we some-
times find, as & special privilege, the right of priority given him
for three, four, or five. The power which he possesses of divid-
ing the house upon his motion withont debate (senatus eonsulfum
per discessionem facere) is not » new ong, but one that might be
exercised by the consul of the later Republic, Secondly, the
Emperor has the power to withdraw a relati of his own which
is already before the house (relafionem vemilfere) ; and thirdly,
the privilege of ordering the Senate to mept under the presid-
ency of another magistrate,

The second special right has reference ta the alections of

! T, Ann. xi. 25 “Isdem diebus in wainernmn patriciorum adseivit Cassar
{Clawifius as consor) vetuatissimum quemqus & senatu aut guibus elarj parentes
R i e g s Gt e L
f&"..;'f."ﬁ;p Vita Marct 1 * Anion Vores . - - dscitus in p;.::tgn?r. vmp:u#;
pn-:-.lm ;':‘.LTIW oemsoribng,

. ll"'uu Julioni 3 “in patricios familiss relatns ™ Macrini 7 “panntus . . .
Mugrinom . o . In patricios allegit novem hominem.” (y, Dio Cnas, lrxviit, 17,

% Lez ds imp, Vesp, L 8 “utlgue of senstum habere, Telationem fasere, remite

tere, senntus consults per mintionsm discessimnenque facere linent,”
finil the right of the Prinesps to sunimon the Senata ex Mndg‘l_uiu FabFiw

* Jus fertine relationds | Fita Probi 12 Fil (avgpei i
(Vita Marei 6, Alevandss 1), h uartae (Vita Pertinacis ), peintoe
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magistrates, and introduces us to the question how far the
Princeps could control them. Two funetions are abtributed
to him by our suthorities, that of nomination and that of
commendation ; but the effects of the two are very different.
The nominafio is merely the negative power possessed by the
Republician magistrate of receiving names and excloding un-
qualified aspirants from eandidature. With respect to most
offices—the practorship, for instance—it was exercized by the
Princeps conjointly with the consuls, and the number of candi-
dates whom he nominated was, at least in the early Principate,
limited! The practical effect of the Prince’s nomination on the
election might be great, but its legal influence was nil*  Com-
mendatio, on the other hand, a privilege developed from the
Republican practice by which candidates were recommended by
distinguished persons for election, is a right legally conferred,
and one which absolutely secures the choice by the electing
body of the person so commended.® The extent to which it
might be employed differed with the various magistracies ; thus
in Tibering' reign, out of at least twelve candidates for the
praetorship only four were commended by the Emperor.* Magis-
trates, who had gained their position by this act of imperial
favour, were designated condidadi Caesaris® The highest office
of all, the consulship, seems, at least in the early Principate,
never to have been awarded on a formal imperial recommenda-
tion; for the deseription of the method by which Tiberins
filled up this post at his pleasure shows that the Emperor
effected his object by a clever use of the nomination.® This
may have been a limitation of practice, not of theory, for the

' Tus. Amn. L 14 “eandilatos practurse duodeeim nominavit (Tiberins),
namernm ah Angusto traditom, et hortants senafu ub sugeret jure jurnndo ob-
strinxit se non excessurnm,”

* This oMot seems somatimes to have been ohvinted by the Emperot’s
selecting his candidutes for nomination by lot (Dio Coss. Iviil 20). See Mr
Btrachun-Davidson In Smith Dict, of Antig, i p. 237

% fer de imp. Vesp. L 10 “utique quos magistratnm potestatem imperium
ourationensye cujus rel petentes senatui populogus Romano eomieminverit,
quibusque suffragationsm suam dederit promiserit, sorum comitis quibusque
extra ontinem ratio habeatur” OFf Tae, Ann L 156 “sine repulsa et ambitn
designandos,” For the procedent st by Coesar’s use of It ses Snet. Cues. 41,

" Toe Ann L 16 *moderants Tiberio ne plures quatn quattuor candidates
sommendiret, sine repulss et ambitn designandos.”

® o, prastor, tribumus, queestor condidatus (Wilmann Indez pp. 561 M)

" Tup, Amn. i B1 “plerumgue eos tantum apud sa professon  ilisseruit,
quornm nowinan consullbus edidisset:; posse et alios profiteri, ai gratise wut
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words of the law as we have it exempt no office from this im-
perial control, and it is certain that from the time of Vespasi
onwards the consulship too was subjeet to the commendatio,

The Princeps, according to the enactment which confers
powers on Vespasian, was dispensed from certain laws (legpibus
solufus).® There is no implication here of an exemption from
the operation of the ordinary eivil and criminal law. The
Princeps iz not above the laws, nor are the courts of the
community his courts; and, if he was exempt from prosecution
during his year of office, this was the normal privilege of the
Republican magistrate. What is meant is the dispensation from
certain principles of the constitution or ensctments, which the
Principate as 0 magistracy necessarily violated or which were
found inconvenient to the Princeps. Such were the leges annales,
or the rule forbidding the holding of the imperium within the
walls. In choosing an heir the Emperor was also exem pted
from following the precise formalities of adrogation;* he could
manumit without the vindicta * and was not subject to the dis-
abilities of the Julian and Papian law.?

(v.) The separation of religious from political duties, which
had been a characteristic of the Republic, was continued theoreti-
cally under the Principate. The Emperor was in no sense a high
priest, and ritual was still a function of the sacerdotal eo
But he was a member of the great religious guilds which dealt
with augury and with the jus divinum, and the law gives him the
power to carry out the orders of such societies if he thinks it
to be in the interest of the state.” We have not, however, merely
the phenomenon of the civil assisting the religious arm, for the

. fiderent.” It muy huve been o person #o appoluted who musenumtely
mmi ibes himsslf as “par commendatinniem) Ti Chesnrls Aungusti ab senntn
cofn)s(ul) dest{inatus) " (Fuscr. Reg. Noap. v. 4782 ; CLL ix. o, 2342,

! CLLL xiv. n, 3808 “hane . , . Caesnr Ang, Vespasinnus iternem eos. Toalt ™ ;
Plin. Paney. 77 (of Trajan) “praestare commulibos ipsum qui consules faelt,”
Mommeen (Saater. ii. p. $25) thinks that the change came with Nern,

* Lex de imp. Vesp. L 22 *ntique quibes lapibus plebelvn sejtis seriptum fult,
ne divas Auogiustus), Tiberiusve Juling Cuesar Ang{nstus), Tiberinsque Clandius
P Auglustns) Germaniens tenerentur, iis legibus pleblsque scitis imp{eratar)
TR it & 15 (Galba 0 Pl on the st

to on the latter's sdoption) “& ta
lege curints apud pontifices, ut morls est, ndoptarem,” o S et
¢ Paulus in Dig. 40, 1, 14, 1. * Ulpian in big. 1, 3, 81,
: DL:M iiiiir‘.l.? e‘f ;-;urm! raix lepuwrtvar lepdofio, :
rige p. *utique quuecungne ox wen el pobllens mad
divinarmm | -*m'lm s umﬂt.'l‘ agere facers jus P‘-"“Euhﬂlﬂﬂ Bhu'iﬂr.!mh‘i“
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Prince, as ponfifer marimus, represents both in his own person.
The chief pontificate was specially conferred on him with the
other imperial powers; he may originally have been invested,
like the pontifex of the Republic, by the assembly of the
seventeen tribes,! but later the eroation seems to have been
wholly the work of the Senate, although a formal announcement
of the result (remuntiofic) was still made before the assembly.?
When the Principate came to admit the principle of colleagneship,
only one of the Angusti was made chief pontiff;? and the associa-
tion of the highest religious and civil power continued until the
stole was rejected by the piety of Gratian.*

It is obvious that the attempt to keep the riles of pontiff and
Princeps apart, even if made, could never have been su
Where crime was also sin the pontiff conld now utter authoritative
law and exercise coercion ; the lay and the religious character are
strangely mixed in the methods adopted by Domitian for the
punishment of incest,® and when the jussio principis speaks on n
question of burial law,” it must have been difficult to tell whether
it was the Prince or the pontiff who was giving his decision.

Apart from ita influence on Iaw, the chief pontificate was
valuable for its powers of patromage. Few distinctions were
more earnestly sought by young nobles than admission to the
religions colleges, and the door to them lay chiefly through the
Princeps. His influence might be exercised by his right of
nomination or by his commendation to the electing body.”

§ 2. Tilles, Mgniu,mdﬂmounaf!ﬁsﬁ-inm

In dealing with the titles of the Princeps, it is as well to
begin with those which were not in the list of official titles, for,
impressed on the ruler, as they were, by current usage, they
were often the most significant. The word Princeps, although it

1 p, 954, % Mommeen Staster, il p. 31,

® Tiio Cuss, 1. 17 In the decrees to Maximus and Balbinus tha i
maezimes 18 mentioned [ Vita §), and it is posaitile that it was held by both thess
emperors eonjointly. 4 Fosimus iv. 36

Sust. Dom. 8§ *Ineesta Vestallum virgloum . . . Vario mg severe poorcuit :

priora eapitali supplicio ; posteriors, more yeterl."

* Tpian in g 11, ¢ /5.8

T Dip Cass, Tl 17 ; Tae. Hist, 177 © Otho pontificatus augurniasgue hanorntis
jam senibms cnmulumn dignitatis addidit "+ Plin. ad Trgl 18 (8) “rogo dignitatl,
al gquum me provesit imdlnlgentia toa, vel pugurstum vel septemyirntnm, quis
vacent, adicere digueria:"”
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deseribed no office or peculiar authority, was ¥et a semi-official
designation ; even as employed in the later Republic it had
signified a political pre-eminence over other citizens ! and pow
it denoted not so much the * chijef citizen” as the “head® gp
“chief man" in the state, the director of the Republie, to whom
all looked for guidance, who was responsible for its failures and
eredited with its stccesses, even when these were the resnlt of
the aetions of other magistrates.® It was above al] 5 title which
tended to emphasise the continuance of the life of the Republican
government under the new rdpime, and suggested a mental con.
trast, at once to the Emperor's position as the commander of his
legions, expressed in the title imperator, and to that absolute
headship which, as exercised in family life ag Rome, was
known as dominium,? The name, indeed, of dominus inspired such
a horror in the mind of Augustus that he disliked this mode of
address (a familiar one from the members of a family to jts head)
to be employed even by his sons and grandsons* and Tiberius
insisted that he wns dominus only to his slayess But the

of courtly life, perhaps at times of req) affection, foreed
the title into use, and the younger Pliny employs jt constantly
in his eorrespondence with Trajan, It is not, however, untj]
the time of Severus that it SPpears on the public addresses of
corporations, and Aurelian is the first emperor who is dominug on
his coins® Tt is probable that these nicetips of western nomen-

cither airokpdrup or Barideds.

If we turn now to the titular designation of the Prineceps, we
find that this consists partly of titles of office, partly of those of
honour. The word imperafor occupies a doubtiul place between

! Cic. ad Att, vili, 9, ¢ *“ bl malle Chesprem quam principe Pompeio sins et
vivere " : od Fom, i, 8, & * essst hie quidem {{nesar) elarns in tngup:t princeps, **
CL Vell. i, 124 “yny tamen veluti Inetatio civitatis fuit, pugnantis mm {Tiberin)

Benistin populique Bomuni, ut stationi paternas lngrcedamt, {llius, ut potins

Tas, Amn. i, 53 (Tiberius muys) “non sedilis ant prastorgy Ut consnlls
portes sustineq, mujus aliguid et exeslsing 5 jirineipe poatolityr,”
! Dio Casa Ivil 8§ (see note 5): Ovid Fuep i, 142 =y {Bomuls) doning
nomen, prinoipls s (Atugnstus) tonet, ™
: Buet. Aug. 53,
Do Chas, Ivii. & Serwirgr piv riw foiho, i o p: 3¢ rip TiwTiie
T 88 B hocrlie wpinpuris elui, CF, Tao, dn a7 B
* Bee Mommesen Stmater, i), p. 700,
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the two; for while denoting no office, it signifies the possession
of an active and untrammelled smperium. It oceupies a twofald
place in the list of titles. Augustus employed it as a

perhaps in accordance with the view that he had inherited the title
from his unele, who had borne it (apparently as & cognomen!) during
the later years of his life, and as & prasnomen it was used by most
succeeding emperors.®  But it appears a second time in the titular
designation of the Prineeps with its old Republican significance—
that of an appellation borne by a commander who had been
acclaimed after a vietory.® As so employed it was qualified by
numerals to mark the number of the salutations ; amongst these
was reckoned that which had acclaimed him Emperor, and, con-
sequently, after the first victory won under his anspices, he
nppears as imperalor 11

A more distinetive title of office is that of proconsul.  Althongh
it merely expresses the fact of a proconsulare imperium, it was a
designation that was avoided by the early Principes, probably out
of deference to the senatorial administration of the public
provinces, which was exercised through proconsuls, and it was
first employed by Trajan. Its employment hints at the practical
disappearance of the dual control abroad, and suggests the all-
embracing nature of the Emperor's imperium.

Amongst the honorary appellations of the Emperor, Caesar
and Adugustus take the foremost place. The latter, although
appended to the Emperor's name like a cognomen, was never
looked on as a family designation. It was the highest of all
personal titles of honour, since it expressed the sanctified majesty
of the Prince alone,* and was not borne even by that subordinate
partner on the throne (consors imperii), the holder of the proconsu-
lare imperium or fribunicia potestas, throngh whose assistance the
earlier emperors sometimes lightened the burden of their admin-
istration. It was not until the collegiate prineiple was fully
recognised in 161 A, that the duo A wiusti appear,

Caesar, on the other hand, was in origin purely a family
designation, since it was the hereditary cognomen of that branch

1 Cuesar hud been {mperafor sinee his first salutution in Gonl ; bot the right to
use the title as & nousen stems first to hove been granted him in 45 We. sfter the
victary of Monda (Dio Cass. xliii. 44 éweivg rére spdry re cal wpdror, Gerepn
wipioy, wporéfeonr). It does not moem, however, that he employed it as o

i s stated by Bustonlus (Cas, 76), CL p. 337,
= Dio Cass, Le. ¥ p, 158,
¢ Dio Cass, THL 18 Afyoveros de cal wheile i ff ood defiodrovr Gr freahdiy.

2 A
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of the Julian house which had ascended the throne, and all the
emperors to Caligula could claim a legitimate right to it whether
by descent or adoption. Even Claudius and Nero, connected as
they were with the extinet family of Caessrs, might use it with
some show of family right. It is only with Galba and his suc-
cossors that Cuesar becomes strictly an appellative ; it iz an
assertion of a fictitious dynastic claim such as that which led the
princes of the house of Emesa to adopt the revered name of
Antoninus, and may be indirectly connected with a claim to
suceeed to the crown property.! The name, even when thus
artificially employed, continued to be a cognomen ; it wns shared
by the ruling Prineeps with his sons and grandsons,

With Hadrinn's reign we find the beginning of a limitation of
its nse. The Caesar is now the presumptive successor to the
throne ;* the eloctive monarchy has been recognised s one that
18, if not hereditary, at least capable of transmission throngh
nomination, and the choiee of the bearer of the name is made
by the reigning Emperor, although it may be snggested by the
Senate.®  After the beginning of the third century the name
appears a3 nohilissimus Coesar, Geta being the first prinee to bear
this title. The recognition of the dual monarchy rendered it
inevitable that two Caesars might be simultancously designated
for the throne.

Other honorary cognomina, such as Germanicus, Pius, Felix,
were, even when transmitted, purely personal, although their
adoption was now reserved for the Emperor, and such designn-
tions were no longer borne by the other nobles in the state.
The designation pater patriae has maore distinet reforence to the
political position of the Princeps. A title onee eonferred by
popular acclamation on Cicero, it is now equally in the gift of the
people as represented by the Senate.  As its conferment was not
neeessary to the powers of the Principate, the grant of this
designation, however much it might be the result of flattery, was
always regurded as the reward of merit.$ ;

The order of the imperial titles admits of variations, but, as
finally fixed, was usually ponfifer mavimus, tribunicia potestats

¢ Karlown Rechtnpeschichte i. p. 508

Y Vitn L. Veri, 9,

* Mommsen Stastar, i p, 1140,

£ App. B G T odé o voiose salwep ofm Soceler efdic do' doxiir Eua

Tl @XNaie druniplery, dAAE i Al pbdar Bide dy frrehin éxl fyioroe
Mapruple ymdlterns: Vita Hadriani 6 " patrin patrine npmen delatom  sibi
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(L 111 ete.), imperator (11 111 ete.), consul (1L 1L ete.), censor (when
this office was assumed, as it was by Clandins, Vespasian, Titus
and Domitian), proconsul (a title adopted by Trajan and oceupy-
ing the last place after the reign of Hadrian).

The usual insignia of the Princeps are those of a Republican
magistrate. Within the walls he wears the scarlet-striped gown
(foga praeterta) ; outside them he may don the scarlet paludamentum.
But the lnurel erown, which he might wear anywhere and at any
time,® and the laurel-wreathed fasces® are peculiar to him. At
festivals and games the embroidered robe of trinmph (vestis
triumphalis) might also be assumed. Like other magistrates he
has lictors ¢ and viafores, but he also boasts a special bodyguard
as well, other than the praetorian ecohorts. This guard was
composed of mounted foreign mercenaries, usually of German
horsemen,

But other peculiar honours seemed to lift the Princeps to
more than magisterial rank. Regular vows (wofs) were offersd
for him, as for the state,® by the consuls and the colleges of
priests ; his birthday and the days of his victories were cele-
brated as public festivals ;% his statue and image are sacred and
may not be profaned even by juxtaposition with unclean things ;7
his genius is the most binding power by which & man can swear ;
for while perjury in the name of the gods is punished only by
heaven, to swear falzely by the Emperor’s name is treason on
statim, et iterum postes, distulit guod hoc nomen Angustns sero mermissat.” Tt
was declined altogether by Tiberus (Buet, 753, 28 and 67) and was not borne hy
the transitory emperors Gafha, Otho, and Vitelliue, BSee Mommsen Simaisr. i

780,

& I Bee Mommaen Staater, il pp, TE2-T86. As typieal instances we may cits an
inscription of Vespasiun giving the praswmen imperatoris: * Imp, Cassar.
Vespasinzug Aug. pontif. max. tribunic. potest. vi, {mp, xiiil. p.p., eos. vi, desig,
vil, censor " (Wilmanna n. B65), and one of Carncalls & the title procomeud -
M. Aurellius Antoninus Fins Felic Avgustns . | . pontif. max,, trib, pot. xviil,
imp, il cos. ifil. p.p procon.” (i m. 568). Puler patrias appears momotimes
before, sometimes after coned,

3 THo Cuss. xlix. 15.

* On Gordlan's revolt in Afriea the laurelled fuscer were Immedistely assumed
{Herodisn vil. 6 ; Vita Maximini 14),

4 Originaliy twalve, later twenty-four [Dio Cass. Ixvii 4}

¥ Do Cass, 1L 1. (E %

T For the reversnce to the statue of the delfled Emperor see Suet Tid, 58
*genns calumnise (sa, majestatis) oo processit ut haee quoque capitalia essent
cirea Angusti simulacrum servam cecidisse, vesthmenta mutasss, pummo vel
annulo effigiem impressam latrinae aot Inpanari fntalisse” For the right of
uly:’.'nf;;.tmhtug to the living Emperor's image see Tac, Ann. il 38 ; Gajus
Lnat,
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earth! Coins, whether struck by the Senate or the Emperor,
show only his head or that of members of the imperial house.
The domus Cacsaris was, in fact, raized far above the position
of the other noble houses in the state. It was especially the
agnatic descendants of the founder of the dynasty that were thus
honoured, and the Roman idea of the unity of the household
even led to the inclusion of the nume of Caesar's relatives in the
soldier's oath of fealty.? Their effigies, too, appear on coins—a
right originally restricted to sueh members of the family as
actually shared in the government, but which was in later times
granted as a compliment to ladies of the imperial house.®
Caesar's relatives might also be distinguished by commands
which eould be interpreted as a promise of the sucosssion, Wae
ghall speak elsewhere of this meaning which might be read into
the gift of the proconsular or tribunician power, and almost
equally significant was the appointment of some young member
of the family to the honorary eommand of the corps of equifes
(princeps juventutis)t There was, indeed, one title which seemed to
signify a dignity absolutely equal to that of the Princeps himself,
This was the name Awpusta, which was borne by certain ladies
of the ruling family. It was originally reserved for a single
member, such as the mother, the granidmother, or the wife of the
reigning Emperor, and may have originally implied soms share
in the throne. The Principate was not a regular magistracy,
and there was no valid constitutional ground for exelnding
women from the throne, although the actual influence of gueen-
mothers, such as Livia, Agrippina, or Mamaes, however powerful
it may have been, was wholly informal® The name Augusia
came, however, to be employed merely as an honorary designa-
tion, to be borne by such a woman as Marciana, the unaspiring
sister of Trajan.® A stranger title was developed by the ambition
1 Tertall Apol. 28 * citios. . . apnd voe per omnes deos quam per umnm genimm
S B o e s
Jugitoe sod the di Penater. (Bruns Fontes,) e o
On Seneca’s question with reference to Agripplns (B8 An.) #an ‘milit]
[mpn_'tmlu mla‘a_h;ur," {:J:rulﬂ.l'l'n'r ll:* PE&"UFEJ““M tr_mEi Cassarum damui
N o s sistrs 1 i Somnenpeny e (ol Apecifeally included”the
* Mommesn Sfanter, i po 8521,
4 Mon. Ancpr. {1, 5 ; Dio Caas, lir. 8.

! The uuue Awgusto as semmed by Victarinn in Ganl (4.n,
meant that she claimed o be Empress, 305) cortainly

* Plin Puneg. 84,
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of ladies of the second and third century. Faustina, wife of
Murcus Aurelius, and Julin Domna, wife of Beptimius Severus,
waore both designated “mothers of the camp"” (mafer castrorum).
One important and disastrous result of this elevation of the
imperial house was that its members were protected, like its
head, against all the attacks of lassa majestas. As even the
most indirect reflection on the Prineeps was treason, becanse he
represented the state, a similar view was taken of constructive
wrongs to members of the imperial family, because they were
one with the Princeps. This view was too purely Eoman to
need time to develop. Even in the reign of the second Princeps
we find that & poet has to expiate by death the folly of an
ohituary poem on the Emperor’s living son.!

As the Princeps was not a king he had no court, and
“ Aungustus or Trajan would have blushed at employing the
meanest of the Romans in those menial offices which, in the
household and bedchamber of a limited monarch, are so eagerly
golicited by the proudest nobles of Britain"* Yet, although
the entourage of the carly Principes was simplicity itself, the
stately life of the Republican noble had already furnished pre-
gedents for distinguishing the grades and privileges of those
who sought the Emperor's presence. The younger Gracchus
and Livins Drusus had, at the daily salufafio, drawn distinetions
amongst their numerous adherents; at the morning andience
some were received singly, others in larger or in smaller
groups ;* and it is pot surprising that this distinetion should
have been revived for the great throng of callers who filled the
hall of the imperial palace. The amici of the Princeps were
those “received at comrt,” and were divided into friends of the
first and second *audience.”"* From this body were selected
the judicial and administrative advisers of the Emperor (consilium)
as well as the comrades (comifes) whom he took with him when
he quitted Italy on business of state. From the latter, who

L Tap, Ann. fil. 40.51.

# Gibbon ch. fii

8 Benaca de Hen, vL 34, 2 9 Apml nos primi omoium Graechos et mox Livios
Dirusus instituerunt segregare turbam suam et alion in secretum recipers, alios cum
pluribus, slios unlverson. Habuernnt flagae st amieos primes, babuoerunt
wegundos, numigoam veroe"

% Bonpen de Ofme k10 “coliorfom primae sdmissionis ™ ; Vite Aler, 20
“ oslerntionls tantae fult . . . ut wmics nob solum primi sut seeundl loo sed
etiam inferioris negrotantes viseret,"
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consisted of zenators or knights, he selocted & group for a speeial
journey,! and employed them as delegates in matters adminis-
trative, judicial, and military.

§ 3. Crealion, Transmission, and Abrogation of the Principata

The Principate was, in the theory of the constitution, an
elective office, and one based on the principle of oceasional
delegation. It was necessary for the life of the state that there
should be a magistracy,® but it was not necessary that there
should be a Princeps. Hence there was no institution such as
the Republican dnterregnum to fill up the gap left by the vacaney
of the throne® and the fact that such gaps did oceur in the
history of the Principate shows that the possibility of govern
ment by magistrates, senate, and people was no mere fiction.
The abstract idea of a Principate was indeed perfectly realised
at the death of the very first Princeps, in so far as responsible
men in the Roman world had a perfectly definite iden of the
precise powers that must be vested in an individual in order to
gave that world from anarchy. Yet Tiberius can pretend to
hesitate, not merely about assuming the office, but about the
nature of the office which he assumes ;4 and, although on the
ageession of his successor, Gaius Caesar, the soliti Jonores were
conferred en Bloc, yet the idea that the creation of a Princeps
was an act of special investiture always clung to the office. It
wiis obvious so far as the choice of the person was concerned,
but it even affocted the powers conferred, amil we have seen
that the grants made to Emperors of the second and third
centuries were in all probability different, both in form and in
matter, from those made to Emperors of the first.?

The electing body was the Roman people, chiefly represanted
by the Senate but still retaining in its own hands the formal
ratification of most of the powers conferred. But the power-
lessness of this sovereign is of the very essence of the history of

! Hemee sach titles as “eomes divi Hoddand o oriente," “comes Imp,
Auipminllf_l.qq. ot divi Veri bello Germunioo " {Wilmanne nn, 1184, 637

3 ?n.r.m'-;-;um might bo used mstaphorically of the Interval batwesn the denth
of one Princeps and the sccemion of ancther, Bee Vita Taeiti 1,

* T, Anm, i 12 “dixit forte Tiherins se ut non tobl rei publices parem, ita
quastique pars sibi mundaretur, efus tutelsm suscopturum,”
P B8
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the Principate. As a rule, all that it can do is to recognise an
imperium already established by the army, whether this estab-
lishment be due to the tacit consent of praetorians or legionaries
or to the active use of their swords. The crucial peint in the
creation of an emperor is his salutation by his army as
imperator. Such a salutation did not mesn that the general
who aceepted it was Princeps; it meant only that he was
a candidate for the Principate. The act itselfl was one of
revolution ; its legality depended upon its success. Did the
legions in other provinces accept the candidature, the Senate
immediately fulfilled its formal task; did rival aspirants meet
in battle, it was always ready to welcome the survivor. To be
traly a Princeps was to receive the customary honours and
offices from the Senate, and Vitellius was acting in the true spirit
of the constitution when he adopted as the formal date of his
accession (dies dmperii) the day on which his claims had been
ratified by the fathers.! Vespasian was acting contrary to that
spirit when he regarded as the beginning of his the moment
at which he had been saluted imperator by the legions of Egypt.®

Yet although the history of the Empire furnishes an un-
paralleled series of successful revolutions, it must not be supposed
that the importance of the Senate’s formally transmitting the
succession was ever questioned or obscured. The Senate's
authority was rendered stable by the many peaceful instances of
dynastic succession ; it was rendered creditable by snch o stand
as that made against the tyrant Maximin; it was kept alive by
the fict that when, in the days of the “thirty tyrants,” the
Empire was breaking up, Italy was still the only formal centre of
a world power ; it was bound up with the magic name of Home,
and even in the third century was welcomed with relief by an
army sick of its own lawless violence.”

But whether we lay more stress on the de faclo or the de jure
element in the act of election, we must admit that the elective

1 Hongen Act. Fr. Ave. po 64, Hudrinn, after bis salotation by the soldiers,
wrots to the Sensts that he had been pragpropers addressed ms dmperafor | Filn
findriand 6). Pertimaz, after his appointment had been pecepled by fhe
pruetorian guards, laid down his power in the Seoate snd was elected agnin (Dio
Casa, Txxiii. 1),

2 Buet. Verp. 6.
% Vitn Tooiti 2 [after the murder of Aunrelian) * exerclius, qui cresre im-
peratorem ruptim solebat, ad menatum literas misit . . . petena ut ex ordine o

pringipem legerent. Verum senatus, sclens lectos m e prizcipes militibus nev
plasere, rem ad milites rettulit, dnmone id saepiua fit, sextus pernctus est mangis
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inciple was not the sole determinant in the transmission of the
mpnta. It was crossed by two others, both of which were
typieally Homan. These were the principles of nomination and
of hereditary succession,

Nomination took the form of designation by some significant
acl. One of the most significant modes in which the Princeps
could point to his choice of a successor was to invest an
individual with an approximation to those powers which were of
the essence of the Principate, and thus to make him in a sense a
colleagne in the Empire (college, consers imperii). The powers
chosen were the proconsulore imperium, the ¢rifunicia potestas, or
both, It was thus that Augnstus at different times designated
Agrippa and Tiberius for the throne! that Tiberius pointed to
Germaniens and Drusus as his destined successors, that Nerva
nominated Trajan, Trajan Pios, and Pius Marens Aurelins?
Althongh such a position is described as one of colleagneship in
the imperial power, yet it did not confer, as regards the imperiim,
the most characteristic rights of the Principate. The colleague
did not possess joint command over the praetorian guard or the
fleet, nor joint administration over all the Caesarian provinees,®
unless these rights were conferred by special mandate, ns they
were on Tiberins during the closing years of Augustus’ life ; ¢
nor had the eolleague, although in possession of an independent
wnperium, any right to trinmpl, except by the will of the
Princeps,® for his victory had been due to legions which had

1 In 13 ne, Agripps received frifunicia pofeiins for five years [THo Casa
liv. 12} For Tiberius’ claims ses Toc. Ani. £ 8 * flins, eollegn Imperii, consors
tribamicine potestatls adsamitar,'

= The, Amn. L 14 (Tiberins on his accession, 4.0, 14) “Germanico Carsari
proconsulere tmperinm petivit"™: L 58 (o 22) * Tiherina mittit literas nd
senntnm quis potestatem trilunlefam Druse petelat™  Vor Trujan see Plin,
Pansg. 8 “ante pulviner Jovis optiml maximi sdoptio peracia est ., . mimyl
filiws, aimul Csesar, mex fmperator et consors tribunicies Potestatia ™; Vitz Pii
4 “ndoptotos est (Pins) . . . factusque est pate ot in imperio proconsuler &t
fn tribunicia potestate collega™; Vite'Marcl & (Marcos befors he came bo tha
theooa) * tribunicin potestate donatus est stque imperio exim urhem  pro-
consularl ™

3 Mommsen Staafer, ii. p. 1158,

" Well, # 121 “cum . . . senatus populiungue  Bomanns postnlante patre
efus, ut mequum el jus ln cnmibos proviocils Exercitibusque esset quam erst
ipsl, decreto complexns ssset,”

" Agrippa twice declined a trimuph offored him by Augustos (IHo Cpas,
lv, 11 and 24), amd the {ﬁ"ﬂm cofferred ‘-'?ew title of Jwperator only on the
propeual of the Princeps (Tae, Awn. L 58, Germanieys in 4., | [Ty
roduxit nomenque imperatorls auctore Tiberio scoepit ™), » i
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taken the sseramenfum to another. The name imperator was not
borne by this assistant to the throne unless it was specially con-
ferred, as it was by Vespasian on Titus and by Hadrian on
Antoninus Piug! It is nncertain whether the possessor of the
tribunicia potestas and of the proconsulare fmperium in its lower
form had to have these powers reconferred on his aceession to
the throne. In the case of the émperium, since it fell short of
that required for the imperial position, reconferment is probable.
But yet the possession of such a power seemed to create a con-
tinuity in the Principate, and the state seemed never to have lost
its head.

A second mode of nomination was effected by the Princeps
designating his intended successor as his heir. It was not
merely that this was an effective way of showing one's will, but
it setually pointed to a transmission of the crown property
( patrimenium) which sccompanied the Principate. Gaius at-
tempted to employ this mode of designation in favour of his
gister Drusilla.® and Tiborius showed either that he had loft the
succession open, or that he contemplated o joint Augustate, by
muking hizs great-nephew Guaius and his grandson Tiberius
Gemellus joint heirs.®

Adoption was as effective & means of emphasising one's in
tentions. Such an adoption by the Princeps might be by testa
ment, but it need not follow the legal forms, and required only
a public announcement through a cmtic whether in the Forum,
the Senste, or the camp? It was thus that Galba named Piso
as his sucocessor, but adoption usually secompanied the gift of
quasi-imperial power, as in the eases of Tiberius, Trajan, Antoninus
Pius, and Mareas Aurelins®

We have already noticed the method by which the Princeps,
sometimes with the help of the Senate, could announce his wishes
as to the succession by the gift of the name of Cacsar® This

1 Mommsen Sfeafsr, i p. 1154,

* Boet. Gaiue 24 * (Jains Drosillam) heredem gquoque bonorom atque imperdl

imstituit,"

3 4h, 14. Compare Domitian's contestion after the desth of Vespasian
“ peligtum se participem finperii sed frandem testaments sdhibdtem ™ (Saoet
Bom. 2},

4 Tae, Fist, L 15 (see p 8500 ; 1. 17 (of the adoption of Piso by Galba) “ eon-
sultatum inde pro rostri= an in sensbo an in casteis adoptio noneuparetnr ;. Soet,
fialba 17 *{Galba Pisouem) perdozit in esstra sc pro coutions adoplavit.”
Nerva proclaims on the Capitol his sdoption of "Urajan (Cio Cass, Teviii, 3),

§ Bea p. 360, n. ! p 354
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was & oconstitutional recognition of a principle of designation
which hnd hitherto been informal.

Three of the modes of nomination which we have mentioned
—those by heirship, adoption, and the gift of the nume of Caesar
—aobvionsly approach very closely to the principle of hereditary
succession.  Adoption especially created to the Roman mind a
tie only less strong than that of natural birth ; and, whichever of
the three methods was employed, it would have bean considerad
almost inconceivable that & man should pass over his own son or
agnatic descendant in favour of a stranger. Just as in the
Republic son had succeeded father in office, 5o in the Principate
it was easy to gain recognition for a dynasty ; and, as a rule, it
was only when the last of a line had, for misgovernment or
other rensons, been violently overthrown, that the principle of
selection found free play. The magie of the name of Caesar
eould eall even Claudius to the throne; Vespasian, the novaes
homa, found it easy to transmit his power ; the dynasty founded
by Severns ran through four generations in spite of the murder
of Carsealla and the senndal of Elagabalus’ rule; the death of
the two elder Gordians made the accession of the third inevitable ;
and Carus, the last of the rough soldier emperors, could be
snoceeded by the gentle Numerian and the extravagant Carinus.

The lack of any definite principle of succession combined
with the warring forees within the Empire to make the position
of & ruling Emperor one of dazzling uncertainty. The possibility
of election by the legione created a rude standard of merit, and
it is questionable whether any really incapable man ever sat on
the Roman throne. But usurpation was often followed by de-
thronement, tyranny by death or posthumous disgrace; and
although such expulsions, executions, and censures were practi-
cally the work of the army, it is of some importance for the
constitutional theory of the Principate to determine the legal
form which dethronement or condemnation assumed,

As it was the Senate, representing the people, which gave,
80 it was this power which took awny the Principate; and the
aet of deposition is attested in the enses of Nero, Didins Julianus,
and Maximin! Deposition was followed by death, and then
came the condemnation of the reign, one that might follow even

1 Plut, Ghaiba 7 (0 messenger sunounces that) & §fpor val § miyakogros airaxpd-

Topa vl Uddfor deayopedeoer : Herodian i 12 (the SBenste) yyodfera viw jubv
(lmMinede ) dearpefions, droleyfivar 8 phror alrocpdropa Tie Yeovfipor: Vita
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when the death of the tyrant had not been directly ordered by
the government.! In its extremest form this was a condemna-
tion of the memory (damnatio memeriae) of the late ruler on the
ground that he was a traitor (perduellis)® His acla were re-
seinded, his name erased from the records. A milder form of
eensure was the mere negleet of his acds in the form that no
oath to observe them was sworn by magistrates and senators.®
In the latter case there was no wholesale rescission of the acts,
and ench special case in which the late Emperor had decided
was approved on its individnal merits.

On the other hand the scceptance of a reign took the two-
fold form of an cath to observe the acte of the dead Emperor*
and a vote to assign him a place amongst the deified Caesars.
The prospect of this posthumous recognition of the merits of &
reign must often have exercised a stimulating influence on the
occupant of the throne? although it was somewhat spoilt by the
consciousness that the decision of the Senate would, to a large
extent, be guided by the wishes of his successor in office

§ 4, The other Powers in the State—the Magistracy, the Comilia,
and the Senale

(1) The Magistracy

As the Republican eonstitution continued in form unimpaired,
g0 its most essential featurs, the magistracy, although subjected

Macimini 15 * Ul hoec gesta suut (ie alter the recognition of the Gordiame)

semutus magls timess Mazinilnum sperts ae libere hostes sppellst Maximisum ob
A filinm."

8 I This was (he case with Onlirnln, slthough the damaciio was ineomplete.

Sea Boat. (foud, 11 “Gall quogue eisl asta omnin rescidit, dlem tamen pecs,

quanivis exonjium principatns sui, vetult inter fastos raferrd.”

% The deposed Nero wos thus treated s o tritor (Suet, Nee, 49 * codicillog
peaeripuit legitque se hostem a senatn judientum et quaeri of punisiur more

oram ™).

Tha ada of Tiberins were bot sworn to (DHo Caszs lix. 9} nlthough his
memary was not condemned. His reign appesrs amongst the legitimate pre-
cedents for the anthority of Vespasian in Uhe lex de imperio, those of Galus, Nero,
Galbe, Otho, and Vitellios being omitted.

4 Dfo Cass. Ivii. 8 (Tiberius) éri Taiy 7of Atyoderov wpdferi Tots Te dMhaie
rdrras dpcor kol adros Surue,

5 Pibarins chirncteristioally suotgh would not have his acta sworn to during
Tis Tifatime (Tie, Anm i 72; Sust. Tib. 67), aml some thought the motive was
* 8 mox majore dedecors impur tantis honoribas fuveniretur * (Suet. Le.).  His
ohjection 4o bis own deifieation was interpreted Ly soms as o sign *degeneris
unind " (T, dnn. iv. 38)
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to modification, was still an integral element in the administra
tion of Rome and Italy during the Principate. Few radical
differences were introduced into the magisterial gqualifications or
carcer ; the innovations affected only the age for office, the
starting point in the cursus honorum, snd one of the steps in the
certus ordo magistratuum.  The minimum age for the quasstorship
was now twenty-five years,! for the prmetorship thirty,? and two
new qualifications were necessary before the quaestorship eould
be held. One was membership of the vigintivirate, the aggre-
gate of lower magistracies to which the ser-el-viginbiviratus of
the Republic had now shrunk® The other, perhaps originally
a practical rather than a legal qualification, was the tenure of
the military tribunate,* the latter being held generally after one
of the magistracies in the vigintivirste had been administered.
This change, though apparently formal, meant a fundamental
alteration in the spirit of the new nobility. The possibilities of
culture, to be acquired in the schools of Athens and Rhodes,
were now almost extinet.  From the age of eighteen the aspirant
to the highest honours in the State might be serving with
Caesar's legions on the frontier. Tt was through the Emperor's
graco that he attained a military position which was at least a
practically necessary qualification for the magistracy ; st the
age of twenty-five the young soldier entered on the race for
higher honours ; as an ex-praetor, even at times as an ex-quaestor,
he might be made the general of a brigade (legatus legionis), and
from thence proceed to the government of n military, or the
administration of a civil, province. Nothing shows more clearly
the true military eharacter of the new monarchy than the fact
that even its civil and Republican posts were administered by

1 Do Cass, 1l 20,  Here it s mads the age for entranee into the SBenate ;
bt the eompletion of the twenty-fifth year is meant, Of, Quintil, fasl, Or. xii.
6, 1 “queestoria netos,”

* Dio Cass. Le. Dispensations froni thess rules might be given by ths Bennte,
in sceordsnce with the jus Hberorum (%ot singuli aumi per mingulos liberos re.
mittantur " fhg. 4, 4, 2), or to members of the imperinl house (Tae. Ann i,
20 “Per jilom tempos (A 20} Neronem ¢ fiberis Germanici jam ingrossum
Juventam (Tlberins) commanduvit patribos, ubgne munere capessend| vigintlvirntus
milverstur et quinguennio maturins quam per leges qunestienm peteret |, .,
poatulavit ).

* Do Cass. Uv, 96 ; of. Tue, Apn. i 29, quoted in the Inst note,

4 In luseriptions of the enrly Principate the vigintiviruts {s sometimes ot
found in the list of hewores. Hut it is more probable that it is omitted than
i.‘uﬁtdl. WA an alternative to the millitary tribunste, Bes Mommmsen Simatsr, §
i 4
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soldiers ; nothing explains more adoquately the subservience of
the Senate than the fact that it was composed mainly of ex-
officers, trained in the habits of rigid obedience and in un-
wavering respect to the sacromenfum—of men to whom Caesar
was not Princeps but Imperator,

With respect to the steps in office which followed the quaestor-
ship, a further change wus due to the unwillingness of eandi-
dates to burden themselves with the sedileship, now that its
powers of bribery were of no avail, and with the now undis-
tinguished tribunate of the Plebs. The rule was laid down that
between the quaestorship and praetorship a Patrician must hold
the eurnle aedileship, a Plebeinn one of the two aedileships or
the tribunate.! An exemption from this lengthy eourse could,
however, be given by an exercise of the imperial right of adlectio,
This was the conferment of an artificial magisterial rank. In
form it was a power exercised in the revision of the list of the
BSenate and elevated from a lower to a higher grade within that
arder. But the adlectio also had the effect of qualifying for the
magistracy immediately above the rank thus artificially assigned.
One who was adlsctus énfer quacstrics was qualified for the
tribunate, one adlectus infer fribunicios for the pruetorship, and
one adlectus infer praetorios for the consulship. The consulship
was amongst civic magistracies still the crown of a political
career ; hence the rarity of adlection infer consulares.?

A smaller honour was the conferment by the Senate, generally
on the proposal of the Princeps, of the ernamenia of a magistracy
(quazsioria, prastoria, emmsularia) on one who had not held the
magistracy itself. This honour gave no right of entry into the
Senate, and none of holding the magistracy next in rank to that
whose arnaments were conferred,® but merely the privilege of
wearing the isignia of an office at festivals and on other publie
oceasions ; * it may, however, have given the right of voting with
the class of senators whose ornaments were conferred, if the
person honoured was already provided with a seat at the Senate.®

1 Dio Cass, 1. 20,

# Tis use by Macrinns in the thind century exelisd appesition (Dio Cnss. Lexviil,
13} Bea Mommsen Stasier, il p. 42

* Do Cass. Tiv. 19 (of Tiberiua in 16 n0.) derparfymee dp, salrep rir evpa-
Tirywds ripde Fywe (Tibering had recelved the ernementa procoria in 19 o,
#e8 ¢ 10); e 83 Drusns dyoparbuor . . . enizep T orpargyucks rdr Eyuw
dwedelyfy : of o 22

4 Buet, Aug, 35 ; Dio Cass, Iviil 12, ¥ Mommsen Saaier. §. p 458,
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This distinetion was by no means reserved for persans legally
qualified for the magistracy ; it might be granted to Enighta
high up in the imperial service, such as the praefects of the
guard ! and of the wateh,® or to provineial procurators®  Clandins
granted it to imperial freedmen,* and we find that even senstors
excluded from the curia were sometimes lefi the ormamenta of
their ranlk.®

The permission to use the ornaments of a triumph (ornamenda
friumphalia) was the result of the limitation of the right to the
actual triumph. The application of the principle that this right
was inconsistent with a subordinate imperiwm,® had, when applied
to the Principate, the effect of legally eonfining triumphs to the
Princeps alone ; for the governors of his own provinces were
merely his delegates, while those of senatorinl provinees, though
nominally in independent authority, had as & rule no armies at
their command.” The trinmphal insignia might, however, be
granted by the Senate on the proposal of the Princeps.®

The election to the magistracies will be more fitly treated in
connexion with the comifiz and the Senate., The obligations to
which their holders bound themselves on their appointment were
those of the Republic, with the exception that the Jus furandum
n leges was amplified by the inclusion of the valid et of the
Princeps—those, that is, of a living or a previous emperor whose
hinding character had been recognised by cath.?

! The consular fumgnic werp granted to Nymphidine and to Crispinus undar

Nero (Tue. Ann. xv. 72; xvi. 17) ; the prastori insignia to Bejanns and to Magrg
under Tiberins (Do Cass. Ivil 10 ; Iviii. 12),

* Quacstarian insignia were granted to Lace under Tiberims {Dio Coss, viti, 12),

* Tne Awm xii 21 “eonsnloris (nsignis Ciloni {procurator of Poutus) , , .
decernnntar”; Soet. Cloud. 24 “orunments consularia otinm  procury
&mrﬂ.th:mlnldl." Paltad th

4 Ax tarinn insignis to Pullas, B quacstorian to Nurcisus {Tas, 4
#0153 =i, 38). O Bost Clond. 25, i

¥ Boot. Aug. 35 [Augustus) “quosdam 8d ezeusandi ss vereoundinm compualit -
servavitque etinm excusatis insigne vestis of spectandi in orchestra epulandiqus

hlies jns" p- 150,
Fu:- In an exoeptional case, such as Junins Blassns' command in Africs, the pre-
coneanl miight be saluted émperator on the permission of the Princeps (Tue. dsmm
. 74), nnd the first condition of & trinmph b fulfillsd. But this incident, dating
from AD. 32, was the last of {ts kind an pecond.

® Buet. Auy. 33 *super trigints docibus Justos trinmphos ot sliquants pluribos
trimmplalis ormamenta decernenda curnvit™ @ Wilmanns o 11451 19 “senntng
+ 4 o trivenphalibus ornamantis honoravit sactom imp. Caesare Aupustn Vespasi-
aun " § fudes p, 60D,

* THo Case. Tix. B, The obligation to swear in gela Citang

vis had, with ren
10 the acts of the first Cassar, begnn in 45 0.0, (App. B i mﬂ:'.:nd ;\E.dllr:::
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If we turn now to the individual offices, we find that the
CONSULS are still the officially recognised heads of the Republic
and of the Senate. On the suspension of the Principate they
are the representatives of the state,' and we find them acting in
accordance with this character. It was the consuls who, on the
deposition of Nero, sent despatches to Galba with the news of
his selection,® and it was by the surrender of his dagger to a
consul that the abdication of Vitellius was effected* The dignity
of the office is shown by the fact that it was the only one in
which u citizen might have the Princeps as a colleague, and still
more by the view of a gracions emperor that, when he was
performing the functions of that office, the vast dignity of the
Principate was for a moment lost in that of the ip*  As
presidents of the Senate the consuls were partners in its nominal
sovereignty. They guided its jurisdiction, both in eivil and in
eriminal matters, and in the former may have acted as its com-
missioners. They also possessed in their own right high judicial
functions—in matters of trust (fidei commissa), for instance—
which were originally delegated to them by the Princeps, and of
which we shall treat elsewhers.

But the very fact that the consulship was such a prize, as
well as the fact that its occupation led to the filling of other
high offices—the government of certain senatorial and imperial
provinces and the praefecture of the ecity—induced s shortening
of its tenure and a consequent multiplication of the individuals
who might enjoy its privileges and become qualified for other
duties. The expensiveness of the office may also have contri-
buted to this end ; for the increase in the number of oceupants
wotld lessen the pecuniary burden imposed by the celebration
of games® [Even the half-yearly consulships of the early
Principate become in course of time very infrequent, and we

repewed doring the triumvirate (Dio Cess, xlvil, 18}, the formuls rinning e
nikil contra ada Cremris focturum.  For the obligation s continued in the
Principate ef. p. 3063,
! Herndian (ii. 12), with reference to the downfall of Didius Jolisnms, spealy
of the consnln of vd rijs Puune Siswely eldfoso dryelcs & mh rhr Soniela
o f. ® Plut. aifba B, ? Tne. Hist. fii. 68,
4 Plin, Paneg. 77 “comitis comsnlum obibat ipsa (Trajanus}) : tavtom ex
remnntiatione eorum yoluptatis quantom prins ex destinatione capichat . , |
Adibat aliquis ut principem ; respomlsbat se consilem ease, "
# On the conmmls wes lnid the burden of certain newly-established fostivils
much o5 those celebrating the Nofufin of Anmstus and the victory of Aetium (THn
Cass. Ivi. 48 ; lix. 20},



268 ROMAX PUBLIO LIFE CHAT,

subspquently find a tenure of but four or two months! Thase
sppointed for Ist Janunry were ordinarii, the others suffecti,® and
the whole year was dated by the names of the former,

The number of the PrRAETORS varied under Angustus and his
suceessors from ten to eighteen. Twelve, fourteen, fifteen, and
sixteen are found at various times, and the final limit of eighteen
was still maintaining itself in the time of Hadrian® The reason
for this expansion of their numbers was their utility for the
enlarged jurisdiction of the period. The Republican funetions
of the prastsr whanus and the praefor peregrinus eontinued,
until those of the latter became extinet, perhaps scon after the
conferment of citizenship on the whole Roman world by Cara-
calla (212 Ap);* while other pretors were guides of the
fuatestiones perpetune, until the disappearance of these commissions
towards the close of the second century.® But new spheres of
extraordinary jurisdiction claimed the attention of others. Thus
Clandius instituted two praetors for sdjudication on trusts
{fidei commissarii),® Nerva one for the decision of cases arising
between the fisous and private individuals (fisealis),” and Marcus
Aurclins another for the granting, and perhaps for the control,
of gunrdisns (fuleluris)® For a short time the ndministration of
the aerarfum was also in the hands of practora?

Most of the specifie functions, which the aEDILEs had exer
cised during the Republic, now passed to other hands or were
shorn of their importance. The history of the later Republic
had shown how incompetent these officials were to exercise an
ﬂd&]u&l‘.ﬂ eontrol of the ma.rkﬂt, and the cure annonas {mgad to
the Princeps and to the praefecture established by him. Their
police functions were to a large extent absorbed by the praefao-
ture of the city, but they still destroyed books condemned by the

1 Bee Mommsen Staatsr, ii. pp.84-87. The climar was renched with twanty-
five eonsulahips in o singls year (180 oo} under Commodus {Dio Cass, i, 13;
Fita Commodi 6).

2 Vila Alezandri 48, * Pompon, in Dip, 1,2, 92, 82

4 Murind At Areali p 784,

& Dio Cassing, 1L cc. 20, 21 (speech of Mascenss), mny mesn to imply thelr
existence in his own time.  Gelb (Criminalprocess pp. d2-397) nasigna thair dis.
appearnnce to the end of the first contury,

% Pompon. in Dig, 1, 2. 3, 82 * divas Clandine dune prastores adjeclt qni de
fickel commimo jus dicerent, ex quition unmm divus Titus detrazit : g mifecit divas
Nerva qui inter fiscnm et privatos jns dieerse,” 7 Bon lnst nota,

A Vida Maref 10 proctorem tutelarem primms feelt, com ante titores & cop-

|uEE:ﬂ p;uaﬁ:;rnntur i diligenting de tutoribos traotaretnr.”
Bap
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Senate,! and attempted to carry out the sumptuary laws® The
curn urbis still entailed on them the duty of keeping elean the
streets of Rome * and a supervizion over places of public resort.*
Much of their eriminal jurisdiction must have lapsad with the
disappearance of trials before the romitin, but they still retain &
power of inflicting fines and seizing pledges—one which was
limited and regulated during the reign of Nero *—and the specinl
civil jurisdietion of the curule acdiles still continues.®
The quasronrs still maintained their functions ss financial
officials and general assistants to the magistrates. Their number
had been raised by Caesar to forty, but was again reduced to
twenty by Augustus’ For a time two quiestors had the
ianship of the aerariwm® and others were in the publia
provinces the financial and judicial assistants of the proconsuls.?
Four more were assigned to the consuls, two to ench, as their
agents and assistants ;1% while the Princeps himself employed
two, commended by himself (quaestores dugusti, quacstores candidati
principis), chiefly for the purpose of reading his despatches to the
Senate.! During the reign of Clandius a step was taken which
* put up the quaestorship for sale,”! and associated it with a
function that elung to it longer than any other. This was the
exhibition of gladiatorial games at the cost of the exhihitor,1®* g

! On the condemmation of the history of Cremutins Cordis in Ab, 25 Y libros
per asdiles cremandos censuers putres " (Taa, Awn. iv. 35).

* Tog, Anm. fil. 52-65 (an 22).

¥ We hear of Vespasion during the reign of Calignla dyoparopoierds ve | . |
ral mis Tdv orerwTde cafapairyror émpehondvor (Dio Cass, N, 19). OF Suut,

Vesg, 5,

u?'Tm. Anw, L 85 (a0 19) “ Vistilin praetaria fumilia genita Toontinm sbupri
npnd aediles valgnverat, "

#ibh, xHL 95 (Ap. 58) “echibita arbios et sed{liom potestas statntnmague
{psntue curiles, quantnm plehel plgnoris caperent vel poenss inrogurent,”

 Guins Frat. & 6 (of the jus edicendd) *amplissimuom jus est in edbtis dporim
proctorum ., . ltem in edictis sediliom ournliom.”  Their edict was codified
tunider Hudrian, amd appears in Dy, 21, 1.

T Karlown [ Réchisgesch. i p. 532) thus distribetes tham—two urban, forr of the
eotisnls, twelve for the public provisess, amd two attached to the Fmperor,

* Sou 5. ¥ Spe chap. xi

W Tha peactics first bogon in 88 w0, (Dio Cras, xiviil, 43).  CF Tue. Amm, xvl,
84 “Tum sd Thrasearn in hortis agentem quaestor conanlls missus, ™ They were
selected by the cansuls themsalves [Pliv, Ep, v, 15, 8L

M g 1, 13, 1, 2and 4 “sane non omnes quaestores proviocins sortisbantur,
verum except] erant eandidati prinoipis . . . qui. . . epistulas ejus in sennty beguami,

¥ Tae, dun. xi. 22 (A.D. 47) “quaesturm . , . vabit venundametar.”

3 The obligntion imposed in 47 was modified in 54 4D, (Tue, Ann, xi, 994
xiit, 5}, but was renewed under Domitinn (Sust. Dom, 4),

b
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pecuniary burden which heneeforth fell on every aspirant for higher
office, until Severns Alexander ordained that only the quaoesiores
candidati should themsslves defray the expenses of these spec-

tacles, the cost of the games given by the others being defrayed
from the fiscust

The TRIBUNES OF THE PLEBS were not colleagues of the
Princeps, for the fribunicia potestas was not the tribunate, and
the actionz in virtne of it were not even theorstically subject
to the tribunes’ veto. But their great negative powers were
still occasionally exercised in some departments of state during
the first century of the Principate. Like the office itself,
however, they were but n shadow of those of the Republie®
The infereessio against decrees of the Sennte might be attempted
when unimportant matters, such as the right to scourge actors,
were under discussion,® or might be employed as a warning to
the Senate that the Princeps shonld be consulted on the business
in hand? In higher matters of state its exercise might mean
danger or death to the tribune who mistock the fictitious for
the real Republic, or who, recognising the tyranny, choss to
brave the anger of the Emperor®  The right of aweilium was still
exercised against a praetor in 56 A.D.* and appealed to by an
Emperor in $9.7 But this, too, soon disappeared to leave no trace.
In the early Principate the tribunes seem to have possessed zome

1 Vitn Alesandri 43 * quuestorod condidatos ex sns peanuin jussit munem
popiilo ;}E.m « + » mrearios vero fnstibelt gol de ares fisei ederent mitiners endemgue
parciorn.”

# The tribunate is to the younger Pliny  Inanls wmbra 6t sine honore nomen ™
{Ep. L 28}

iPae, Anwe L 77 (ap. 15, on the proposnl of fus virgarum in hisdrionss
“interenssit Haterlus Agrippa tribunns plebal inereplturqoe est Asini
arations, silente Tiberln, qui ea simulnern libertatis senato] prochebot.™

4 Nap, Hist, iv. 9 (A, 69, on the prastors of the asrarinm announolng &
daficit) “eum perrogarent sententias consules, Veleatina Tertullinos tribunns
plebin interceasit, ne quid super tanta re principe ahsonte statueretor,” This i@
tho lnst recorded instance of the indercesmio (Mommes. Staater. il p, 300 n. 1),

§ Tac Ann. vi 47 [53] (in Am. 37 & woman was sconsedl of mafesias) “qua
damnats com preemivm accusatori decerneretur, Junins (tho tribonos plebai
{utercessit, nnde . . . mox Othonl exitiom." Rustlois Armlenos, & fegrons
Juweenis, offered to veto the decree of the Benute which condemned Thrasen Pastus
in An. 48 (xvi. 26L

U i, xiil. 28 * Inter Vibmiliom prastorem ef plebed tribonum Antistiom ortem
cortmmen, quod immodestos fantores histrionum et o proctore in vinela duetos
tribunos omitti jossizset,”

¥ Tae, Hist. il. 81 {Vitelling, when Emperor, atiacka) by Helvidins Prisous in
the Banote) * commotus . . . non tamen ulira guun tribones plebis i soxiliom
apritne potestatis advocavit,”
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right of summoning civil cases from the Ttalian towns to Rome,!
probably through an exercise of the veto; and, although their
eriminal jurisdiction had disappeared with the comitia, they
retained some power of inflicting fines (multae), which was limited
during the reign of Nero.® There is also evidence that they still
possessed the right of veto in civil jurisdiction® Amongst posi-
tive powers their presidency of the Senate still survives, as we
shall see in dealing with that body.

The office of tribune, sinee it conferred littls distinction, was
by no means an object of ambition ; and the difficulty of getting
the ten places filled led to the inclusion of this magistracy, as
one of the necessary steps, in the cursus honorum,* and sometimes
to more drastic measures such as the selection of ex-quaestors by
lot under Augustus,® or the reception of members of the eques-
trian order under Clandius® Yet, with all its disadvantages,
the tribunate survived the Principate, and tribunes are named in
imperial despatches of the fourth century.’

(2) The Comitia

An element in the restoration of the Republic by Augustus,
after the provisional government of the Triumvirate was over,
was a renewal of the life of the popular assemblies® PBut it was
impossible that their purely local character could be reconeciled
with the imperial interests of the day, or that their popular
character should be eonsistent with the rule of the Princeps and
his nobility. For a moment they remained to a certain extent a
reality, and throughout the Principate they exercised the shadow
of power which was suffivient to express the still surviving theory
of popular sovereignty.

From the first a considerable portion of the powers of the

! Tn 4.0, 56 they were forbidden “ vocare ex Ttalis com quibus Tege agi posset "
(Tao., Awn. xifi, 28), Bee Appeodiz. * Tag. Le

# Juvensl vii. 928 “ Rara tamen merces, quae eognitions tribusl Neon egeat.”
The words doubtless mean “ which doos not lead to the appellaféc.™ In suah a
case even the Repablicin tribunes took “ cognisance ™ of the merits of the appeal,
The explanation that the tribunes were now given some extraordinary jurisdiction
in eivil cases is unneesssary,

4 p. 286, ¥ Dio Cass liv, 26, B bl IE

7 eg. Cod, 8 80, 1 (a.n, 819) “Tmp. Constantivns A, consalibus, prastoribus
tribiinis plebis senatul salutem.”

# Suet. Aug. 40 “ Comitiorum quogue pristinum jos reduxit.”
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somitia had been transferred wholly to the Princeps; for to him
belonged the rights of declaring war, of making peace, and of
forming alliances ;' while the eriminal jurizdiction which the
people exercised at the end of the Republic was no longer
necessary, for while the more definite portion of it was handed
over to the gquasstiones,® the more indefinite now fell under the
extraordinary eognisance of the Senate. Legislative power
tended to centre more and more in the Princeps and Senate, and
it is only during the first century that enactments are montioned
which have the true forms of lsges and plediecife.® The right of
election was the most permanent of the popular prerogatives.
Under Augustus the people still chose its magistrates, although
the choice was considerably influenced by the Princeps;* and
after Tiberius in the first year of his reign had caused all the
real elements of election—the profession, the nomination, the
vote—to be transferred to the Senate,® the formal renunfiafio of
the successful eandidates (an integral part of the election)® still
eontinued to be made to the people down to the third century.”
It is only in respect to the consulship that there is & doubt
whether, during the first century A.D, more than the mere
snnonncement of the resnlt was not effected in the comitia.  The
evidence is conflicting, but the indications of a formal popular con-
trol of these appointments are on the whole ontweighed by those
which refer to the Senate the real elements of election—renderesd
nugatory at times by the way in which the Princeps exercised
his powers of nomination® There ean be little question, how-
ever; that in the later Principate the consuolar, like all other,

1 344,
¥ ﬁu Casg, Ivi 40 (Angustos) de . . . 7oil Squon 0 Sdreperor dr Talr Seyed-
ey £n Tie e Sicaoraplur depl@aar peracrirar

¥ epg. the Jullan laws possed by Angustus in the consilinvm plebis, the ler Simia

Norbana of the relgn of Tihering, plebiscits of Clandins, The lsst known fer is
an agrarian law of Nerva (Dhy, 47,91, 8, 1)

4 Dvo Cass, Uil 21 {when the election was entrusted {o the people, Angnstus)
:m?ri-rn dr:._Ju #ﬁr‘ dremprplao pir' de wopacehedvows § kol Secarpol dwo-

uortaera. O Toc. Awn, L 15 * poti arbitrio prinel uaednm
studils tribomm fobant,” e sl 522 -

¥ Tae, Amn, i 15, The change was, we are told by Vellelus (il 124}, in
ageordunen with the instroctions of Augustns,

fp 158, ! Tho Chas. il 20,

"D Tn ALK wi 10213 we find & wotice of *lmprobae comiting in
Aventino, uhi (B&jjanus cos. fastus est,” We find Vitelling canvassing for his
eandidutes n the airots (Tae. Hiet §i. 91 “comitis conmine com eandidatis
clvilitor colobrans omnem jnlimae plebis rumorem o theatro ot spectator, in
ciree ut fagtor sdfectavit ™). On the other hund, wa bave of senbu destimasuy in
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clections wers vested in the Senate.  The survival of the comilin
into the third century, whether for the purpose of the renundiatio
or for that of ratifying the powers of the Princeps, was no mere
mass-meeting informally assembled. The stately forms of the
Republic were preserved, and when the centuries were assembled
the red flag still flew from the Janiculum.!

(3) The Senale

It was through the Senate of the Principate that the iden of
popular sovereignty was most practically and even most formally
expressed ; and, as the Principate claimed and even tried to be
nothing more than the extraordinary magistracy of a Republie,
the most infinite pains was taken with this body to give it
dignity, stability, and weight. Wae shall speak elsewhere of the
senatorinl * order ¥ which was created during the Principate ; it
was from this order that the Senate was recruited, and the will
of the Princeps could be very distinetly asserted in the selection
of members of the great council. Entrance was, as in the Re-
publie, chiefly through the magistracy, the tenure of the quaestor-
ship qualifying for a seat at the board. When, therefore, the
Senate becama itself the electing body, the principle of entrance
was one of cooptation ; and as the Princeps did not, to any great
axtent, influence the selection of quaestors by his commendadio,®
the principle was something more than a mere theory, But we
shall see that he often gave the lafus carus which admitted to
the senatorial order; we have seen that he advanced to the military
tribunate, which became one of the qualifications for the guaestor-
ship;? he might also have exercised an inflnence in the formal
nomination of candidates for this office ; while his right of adlecfio,!
when exercised with reference to persons who had not been
m_gﬁignatm, gave him the power of actually ereating senators.

e qualifications for the Senate had reference to age, wealth,
and hirth. As twenty-five wans the minimum age for the
quaestorship, a man might be a senator at twenty-six® The
the insoription quoted on p. 340 n. 6. Dio Cassfus [Tix. 20), in speaking of the
temporary restoration of popular elections by Caligula, mentions them o eon-

nexion with the consulship,

! Dio Crss. xxxvii. 28,

2 p 280 B.p 384, i, BGE.

*'p 364, Hepee the expresslon “pondum senatoria nctate ™ (Tac. Anm xv.
08 ¢ Hisl. v, 42).
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eenus required, thongh it varied from time to time during the
reign of Augnstus, was finally fixed at a million sesterces.!
Ingmuitas was required —Clanding even demanded free hirth
through three generations *—and it was counted one of the abuses
of tyrannical rule when the favour of Emperors admitted freed-
men into the Sennte® For a time the council maintained its
mainly Roman chareter, but “new men” from Italy and the
provinees crept in with the censorships of Clandius and Vespasian,!
and the former Emperor even granted admission to the Gallio
Aedui, perhaps by an employment of his right of adlectio® The
reception of provineials finally beeame so frequent that, to give
them an [talinn interest, it was decreed by Trajan that one-
third of their property must be invested in land in Italy,® a
qtiota that was changed by Marcus Aurelius to one-fourth.”
Removal from the Senate belonged to the Emperor either as
censor, when he exercised the discretionary moral judgment
which had been associated with the Republican lectia® or in
virtue of that power of revision which, as we have seen, became
associated with the Principate.” The chief grounds of exelusion
were lack of the requisite census, refusal to tuke the oath in acto
Caesaris which was demanded of senators as of magistrates,® or
condemnation for erime. The Senate itself, in the exercise of
ite judicial power, could add to the sentence which it inflicted
on & senator the penalty of expulsion from the house ;1 it might
even make this expulsion a punishment for calummious aceunsa-
tion.’* The revised list of the Senate (album senaforium) was

1 Dip Cass, liv. 17, 30 ; Toe. Ann, L 75, 6. 87.

% Ha declarsd “non leciurum se senatormn nisi civis Romani atmepotam
(Sust, (faud, 24],

B Vita Commadi 8 *ad enjus (Cleandri) motum etinm libertinl in senatom
atgue In patricios lecti sunt ™ | Vita Elagobali 11'% Feelt libertos proesides, Tegntos,
pomanles, doces’”

4 Too. Amn. fi 4 “simul novi homines ¢ municipils & coloniis atque etizm

iis in senstum erebro adsumpti™ ; Buet. Vesp, § Y Amplissimos opdines
. - » purgavit enpplevitque, recenso semafu et equite . . . honestissimo quogue
Italicorum s provivelalinm adlecto.™

¥ Toe, Ann. xi. 25 ; Prof. Pelham in Clasrisal Revdew iz p, 441

£ Plin. Ep, vl 18, ¥ Vits Marei 11,

* For the infliction of such a nodx by Domitian see Suvet, Bom, g, = unertorinm
':I.rtl:m| quodd gestiomlandi saltandique sindio teneretor, movit senaty,”

347,
" Tae. Awn. iv. 42 (Tiberius) “Apidiam . . . Merolam, quod in scta divi
Auﬁmh‘s nom juraverat, albo senatorio erasit”
b 01T 5 vk 48
B b, fv. BL; xii, 59,
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posted up publicly every year,! and the Emperor appearsd at
the head of this list as prineeps senofus® The number of the
Senate was fixed by Augostus at 600,® and, as there secems to
have been little or no alteration in the number of the quaestors,
the size of the body into which they passed may have been
fnirly constant. Augustus also instituted fixed days for meeting.
These regular meetings (senafus legifimi) took place twice a
month, on the Kalends and the Ides, except during the autumn
months of September and October, and attendance on these days
was compulsory. Even to these meetings, however, there was
a summons through an edict.® Extraordinary sittings (senafus
indieti) could also be held whenever the magistrate deemed
them necessary.® The presidency and summons belonged chiefly
to the consuls, but, as in the Republie, wore possessed also by
the praetors and tribunes” When the Senate had been sum-
moned, the Princeps shared in the presidency as a magistrate,
and it is very questionable whether he ever appeared at the
board in the character of  simple senator.®  As s magistrate he
might address the house at any moment, and, during the early
Principate at least, custom dictated that there should be a pause
at the opening and at the close of a debate which the Princeps
might fill up with an expression of opinion if he pleased We
have alveady noticed the singular privileges which he possessed
in the matter of bringing business before the house™®

1 Tho Casa Iv. 3; Tac. Annm. iv. 42,

4 Do Casa, L 1 (Augostus In 23 mo. doring the cemsorship of himeelf
and Agrippa) & afrain (roli dwoypagicir) wpdepires Tt yepeuvrlas dreehaily ¢
el lxxiil. 5, where Pariinax wpiwporor . . . TH Yepouriag gora T dpyaior
éwwropdefy: an expresslon which seema to ghow that it was not & constant

fon of the Princeps at this perind.

3 jh, liv. 18, 14.

4 ik tv. 8 Buet. Aug, 35 Merlkel ad Ovid. Fasl, p. vi

¥ Lex e imp. Fesp, L D “no si o loge sonatas eidiotos esset habereturgne, ™

b Vita Gordignornm, 113 Vita Hadriend, 7 ; Dio Cnas, liv, 3.

¥ Por the summons by a praetor see Tae, it fv. 80 by tribunes, Din Cass,
Ivk 47, 1x. 16, Drxviii. 37 3 by tribunes and prastors, b Tie, 24,

% The doobt is raised by Piso's address to Tiherina during a trial for sugiesdas,
“quo . . . loco eomsebis, Ciesar ! 81 primus, habeho quod sequar @ o post ommes,
vereor me improdeos dissentinm ™ (Taz, dnn L 74)  Dio Cassing also asys of
Tiberits (vil. 7) mml wip adrie Yiger wodddeor d8l8oe.  But neither writer may
ba ustng strictly technica) languags ; mnd it s not eertain that the Princeps could
ba waked his opinion.  On the other lnnd, when Coesar put the question, the other
manglstrates gave seifentioe (Tae, Anw. fif, 17). The gquestion is not of mnak
importance for the Principate as a wholt, as in its Iater peried the Emperor
ustnlly consnited the Senate by letter, See p 560,

¥ Bie Tas. Ann. L 74, quoted in the last note. W p, 348,
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Amongst the powers of the Senate, that which was formally
the greatest was the creation and deposition of the Princeps.
We have already seen how this right was limited in practice ;!
but its nominal exercise was an expression of the view that the
sovereignty of the Roman people now found its chief exponent
in the ancient council. The same idea is expressed in the
senatorial power of dispensation from laws—whether in favour
of the Princeps and members of hiz house,® or in administrative
matters such as the right of forming associations® The elective
power which the Senate enjoyed from the beginning of the
reign of Tiberius? is also a sign of its perpetuating the powers
of the people.

Over foreign administration, once the great bulwark of its power,
the Senate has now but little control.  Although it still receives
messages of the victories of the Prineeps, and grants him a trinmph,5
it has lost all independent rights of war, peace, and alliance.
But it receives envoys from the provinees which are under its
control,? and from the towns of Italy,” and, at least in the first
century of the Principate, it may act as the advising body of the
Princeps in spheres which pertain wholly to him. Tiberius
consulted the Senate on military questions ;* Vespasian waived
an embarrassing offer of help from the Parthians by urging them
to send an embassy to the Senate ; and Decebalus, after his con-
quest by Trajan, obtained his final terms of peace by the sxme
means.®  Such eoncessions were doubtless acts of grace on the
part of the Princeps, but they also represent a constitutional
principle which finally disappeared—ihe principle of econsnlting
the representatives of the people on guestions that were of
paramount interest to the state.

The other powers of the Senate, which express its sovereignty
or its partnership of administration with the Princeps, we must

1 p 850, 2 p 350,

% The fortmuls for the formation of a ellapivan legitimum oms *qrifbus
senatua clolre) olonvocari) ofogl) permisit & lege Julls ex auctoritats A i
(AL L ¥, n, 4416) i

*poarL

® Tae, Anm. i G0 3 wil, G2 T ih, xifi, 48,

® e logenido vel exanctorando milite, o leglonmm et nuxiliorym descriptions "
[ﬂvp‘uL Tib, B0},
Tan, Hist. iv, 51; Dio Cass, Ixviii 9, 10, Tn 40 AD, during the rei
Tmn:lt.ku;n?u alsa ra;:i of a reception of Parthian enveys in ;I:Tu :-_E;u m
WH. XiL <
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reserve for the next section, in which we shall attempt to
illustrate the theory of a dual control which pervades the con-
stitution of the Principate.

& 5. The Chiegf Departments of the Stale; lhe Dual Control of
Senate and Princeps

We have already seen that, in the most essential fact of
sovereignty—the creation of the Principate—the Senate and
people, or rather the Senate as representing the people, was
theoretically supreme.! The attribute of sovereignty that comes
nearest to this is the power of legislation, for it is one that the
i determinate human superior” generally retains in his own
hands. The other functions that are usnally associated with the
highest authority in a community, such as the control of general
administration, jurisdiction, finance, enltus and coinage, may
more easily be delegated. If the delegation is temporary, thers
is no division of soversign power ; if perpetual, there is such a
division unless the legislative power be thought of as capable of
recalling the mandate. We have already seen to what a large
extent the people had delegated its powers to the Princeps, and
we have also seen that this delegation was, in fact though not in
theory, perpetual? But, in the spheres of suthority which we
are now about to examine, there is neither the theory of complete
retention, nor that of complete delegation, of sovereign power.
The sovereign has partly retained and has partly delegated in
perpetuity every one of the functions of government which we
have enumerated, and this singular dualism affects, not only the
administeative, but even the legislative activity of the state.

(i.) Legislation.—With respect to legislation it has already been
shown how the comifia still uttered their general mandates until
a period at least as late as the reign of Rerva® Bat, even before
the legislative power of the people became extinct, thiz power
had been passing to the Senate; and in the strict theory of the
constitution, true legislative autharity is to be finally found only
in the great council which represents the people.

The origin of this senatorial legislation is doubtless to be
sought in the advice on legal points which the Republican Senate
had often tendered to the magistrate, and in the interpretation of

} p BSE. T p 358, i p 872
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customary law or of enactments which often accompanied this
adviee.! Tt has, indeed, been noted that the senafus consultn of
the Principate, which preseribe general commands such as in the
Republic wonld have been the subject of leges, are often expressed
in this advisory form ;2 decrees of the Senate never attained the
formal structure of a law ;* they al=o lack its imperative mode of
utterance, and for thess two reasons they were never deseribed
us leges.  The highest degree of validity which the jurist could
give them was “the binding foree of laws " ;* but this force was
sufficient to make them sources of the jus civile,® and down to the
third ecentury such general commands as tended to alter the
fundamental legal relations of Roman citizens to one another,
were generally expressed in the form of senatus consulia.

The Princeps, on the other hand, is not credited directly with
any power of legislation ; but the faculty for making jus, which
was inherent in the imperium of every Roman magistrate, and
especinlly apparent in that of the praetor, was manifested by the
Prineeps in an unexampled degree. His methods of utternnce
are through the ediet, the deeree, and the rescript. The adicfum
is, like that of the praetor, technically an interpretation of law ;
but the creative power associated with interpretation is here
pushed to its extremest limits, and statute law supplemented this
faculty inherent in the imperiwm by explicitly declsring that
whatever ordinances the Princeps might lay down should (with
certain limitations fixed by precedents) be considered valid.®
Whether the edict of one Princeps bound his suecessor must have
depended to some extent on the degree of formality in the
utterance. Tiberius professes respect even for the cbifer dicta of

1 n 76
. " Thus the & . Velleianum, which limitad the obligntions which women might
iniur, beging, “Quod Marons Bilants ot Vellens Tutor consnles verba fecerunt
.+« quid deea re flerl oportet, de e o Hn censmere * (Dig. 16, 1, 2, 1) ; of. D,

86, 1, 1, 2 {8 C. Trebellionum), 14, 6 1 (& O Mgesdonianum), and see
Kipp Guellenkunde des rim, Mechis p. 27,
¥ The jurists refer to them by the names of thelr proposers ; hence such
esignations ns Velleianum, Trebelfiznwm (see last note), But auch destgnations
are ot official. The & €. Macedonfanum is called after the offender who had
th E oconsion of the deeres,
us L 4 **Banatus consultym od senatns jubet taik = {
hgi'lﬂ;um o i :st‘.,qn wer Jubet atqgue constituit : dqus
. hg. 1,1, 71 1,8, 8.
Lex de imp, Veap. 1. 17 * utique quaecnnque ox usn rei publicas majestateque

humanarum publiesrem privatarumgue rernm censabit, & ngere
fncore jus potestasque sit, ita utl dive .Angumntq. : 1.‘|u.'u'."|I i >
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Augustus ;¥ but this reverence was exaggerated, and none but the
formal edicts expressed in written form could, as a rule, have
been included in the acks. It is by no means certain that even
these were always included in the acfe to which the oath was
taken ;2 but if an edict had been recognised as valid by several
sucoeeding Principes and was then abandoned, some formal method
of repudiation seems to have been necessary.®

The decretwm was, in its strict sense, the sentence of the
Princeps when sitting ns a high court of justice ;* nsa res Judicafa
it necessarily possessed absolutely binding force for the case in
which it was issued, and prevented any renewal of this process ;
but, unless formally rescinded in a succeeding reign, its validity
as & precedent seems not to have been questioned, and the
words Caesar dizit appeal to the jurists almost with the force
of law.®

The third mode of utterance is by means of the letter (epistola)
or reseript (reseriptum).® These lotters contained instructions
gither on administrative or on judicial matters. In their first
character they might be addressed either to individual officials
subordinate to the Emperor or to the provineial diet,” the scope
of their application depending on the Emperor’s dizerstion at the
time of the issus, and on the interpretation of the reseript after
his death. In matters of justice, whether addressed to the
judge or to the litigant, they might settle doubtinl points
of law or extend a principle to new ecases. The power of
interpretation is at least as great in the reseript as in the ediet;
but the rescript was the more powerful vehicle for law-making.
It kept the Princeps in constant touch with the provingial world,

1 Tae, Anm L 77 “dives Augustus immunes verberum histriones quondam
m;nndm-t, neque fas Tiberio infringere dicts s,

a4,

* Paulus in Dig. 28, 2, 26 * Filios fumilias, si militet . . . aut heres seribi aut
gxherednri debet, jam sublato edicto divi Angnsti, quo cantom fuerat ne pater
filinm milltemn exheradet.”

# 1t was sometimes used in n more general sonse for constilubio principds, wa
when Papinian says **Jus . . . civile est quod ex legibus, plebly scitis, senstus
gonsultis, deeretls principnm, suctoritats prodentinm venit " (i 1, 1, T

¥ Dig. 4,9, 13 * Exstat enim deeretum divi Marei in hase verba, ste. . . .
Qassar dizit, eto"

& “Reacript " is properly an aunver to o lettar, but it soon came to be used as
ugﬁulnlﬂt to spistola,  Bee Kipp op. ab. p. 37,

Of. Dig. 1, 16, 4, 5 “imperator moster Antoninu Augnstng nd desideria
Asinnornm rescripsit © {on the mode in which the proconsal shoulid arrive at the

provinee of Asial.



asa ROMAN PUBLIO LIFE OHAT,

and was the chief mode in which the uniformity of its adminis
tration and its law was moulded. The reseripts also had, on
acconnt of the precision and permanence of their form, i more
uniguestioned validity, as perpetual enactments, than either the
edict or the deeree.  When the acfs of an emperor are referred
to, it is chiefly these, together with the eharters or privileges
(leges datae, beneficia) that he wmny have conferred on states, that
are intended. The reseripts might be elicited either by the
comsullatio of a doubtful official who was subordinated, sither as an
administrator or as a judge, to the Emperor, or they might be
written in answer to the petition (libellus, supplicatio) of one of
the partiez to a suit. In the latter case they were often a con-
venient substitiute for the personal appearance of the appellant
in the Emperor’s court.

The edicts, decrees, and rescripts came eventually to be
desoribed ns “ imperial constitutions " (constitutionss principum), and
although, as we have seen, different degrees of permanence might
attach to each of these methods of utterance, to a jurist of the
second century they all had the force of law.! From this
eategory of enactments with binding foree one important class
of imperinl ordinances seems formally to have been exempted.
This class consisted of the mandata, or general instructions which
the Princeps gave to officials subordinate to himself. In the
early Principate they were for the most part issued to the
governors of Caesar’s provinces, but the gradual encroachment of
the Emperors powers on senatorial administration led to the
mandates being issued to proconsuls as well. When the mandate
dealt with a precise point of the jus civils and was repeated by
successive emperors, it doubtless came to have the force of a
reseript ;* but it was more often concerned with the general
administrative duties of subordinates, directing them in the
doubtful cases of the moment, and, therefore, not necessarily
laying down rnles of perpetnal validity. In one sense the man-

! Gain L 5 * Oonstitutio priseipis st quad {mperator decreto vel edioto vel
epistoln constituit ; neo unquum dubitatum est quin k]l legis vicem obbinest,”
Of, Ulpisn i Dig. 1, 4, 1, 1 *Quedenmgue . . . imperator per eplstalam st
sobncriptionem stubuit vel cognoscens decrevit . . . vel edicto praecepit, legem
mse constal.  Haeo sunt quas vilgo constitutiones appellumus,™

® Thus e salitier’s testnment was created by usories of mandates : ** digvus
dullun Coesar voncessit . . . divas Titns dodit : poat hoe Domnitiamns : postes

shivus Nerva plenissimnm iniulgentiom in milites coutulit + eamqne of Trajanus

seontas net ef exinde manilatis boseri conpit enput tals, Capot dnti oy
s e ne i P o aput ex mandatis, ote
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date stands higher than the rescript, for it is as a rule more
general in form, and a mandatum may be the result of a series
of rescripfa on the same point ; but in another sense it stands
lower, since it was understood that it might be recalled av any
moment by the Princeps who had issued it, and that it might not
be observed by his successor. The remarkable differences of
treatment to which the Christinns were subjected during the
Principate was due chiefly to the fact that, so far as this treat-
ment was a concern of the central government at all, it was one
directed by mandate.

A review of the powers of the Princeps as exercised through
his *econstitutions” and his mandates shows that he was not
regarded as a true legislative authority, and that the hinding foree
of his ordinances was technically inferior to that possessed by
decrees of the Senate. But the theory of legislation was never
of much practical importance at Rome. The Romans had Liveid
for centuries mainly under the rule of interpreted or judge-made
law, and now the Roman world, enlarged and unified, looked for
guidance, not to the comifia, which were in decay, or to the
Senate, whose contact with the provinces was ever becoming less,
but to the one interpreter who was known to every judge and
every litigant, and whose utterances conld be heard at the
farthest ends of the earth. It was the force of circumstances,
not any constitutional theory, which made the Princeps the
highest of all legislative, because the greatest of all interprating,
anthorities.

(ii.) Jurisdiction.—If we turn from the legislative to the
judicial sphere, we find the same theoretical assertion of a dual
control.  But it is complicated in this instance by the fact that
the Senate is not the sole representative of the Republican side
of the administration. The state still asserts itself throngh old
organs such as the praetors and the judices, while it has aequired
& new organ in the joint activity of consuls and Benate, In u
sphere parallel to theirs the Princeps works, sometimes exercis-
ing a jurisdiction that is all his own, at other times infringing on
their powers, but always occupying a position that exhibits him
to the provincial mind as the highest court in the Roman world.
The jurisdietion of these several courts must be treated in its
separute aspects of eivil and eriminal, of jurisdiction in the first
instance and by way of appeal. The power of reversing senteuces
and the right to pardon must also be considered.
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The eivil jurisdiction of the Republic, with its division into
Jus and judicium, continued during the greater part of the period
of the Principate, and the praetor still gave his legal rulings in
the shape of a formula which he submitted to a juder. But these
judicia ordinaria tended gradually to be replaced by the personal
cognisance (cognific) of the magistrate, which, exercised on a
limited scale by the praetor during the Republic, beecame a
feature of the Emperor's own jurisdiction from the very begin-
ning of the Principate, and was soon extended to provincial
governors and to his great delegates, the praefects, This juris-
diction was described as exfra ordinem, and, like the other form,
it admitted of a distinetion between magistrate and judez.  But
the new juder extra ordinem datus? is wholly different in character
from the juler ordinarius of the older form of process. The new
procedure does not admit the distinction between jus and judi-
eium ; the juder is a true delegate, is appointed withouta Sormala,
and decides on the law as well as on the fucts of the case. The
sphere of the eognifio of the Princeps was probubly unlimited in
theory, and may have been conferred on the first Emperor
by statute® It was a voluntary jurisdiction which any one
might request and which the Emperor might refuse. In cass of
such refusal the case was taken by the praetor. The early
Principes, however, showed an unwillingness to interfere with the
common-law jurisdiction of the ordinary courts, and econfined
their attention to eases of equity, such as those springing from
mattars of trust (fidei commissum) and guardianship (futela). But
the number even of these cases soon became too vast for the
cognisance of the Emperor and his oceasional delegntes, and we
have seen how special practors were successively appointed to
share in this eqnitable jurisdiction.3

The civil courtsof appeal existingunder the Prineipate are partly
due to a survival of the Republican principle of appellatio to u
magistrate with the right of veto, partly to the principls (new for
Rome, though not for the provinces) of delegated jurisdiction, and
partly to a whelly novel principle of an appeal which ean com-

YGell xit 18, 1 “Com Romss a comulibiis Judex extra ordinem dnatos
s “E‘E'E';.;.'ui. 11";:?; 3.';.’?'.‘;.” it was decreed) sée Kalaups v ve iEotolar i
riie dnudpypwe fid Jlov Fewe | . . fxchyriv Te duedfeer, It §s probable that the

last words only descrile the establishment of the Princsps as n high conrt

d:ﬂitua?jnrhhmm Bue Grewnidgs in Claamical Review vill, ™ 144,
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pletely reverse the decisions of a lower court, which has its origin
mainly in an attempt ot centralising the higher provineial
jurisdiction in Rome. From the decision of a juder in the judicia
ordinaria there is now, as formerly, no appeal to any suthority,
although, as we shall see, the sentences of judices might, under
certain conditions, be reversed by the authority either of the
practor or the Princeps. From the decision of the practor in
jure an appeal lies as before to an equal or higher anthority,! and
the veto in virtue of the major pofesfas or majus dmperium is
naturally possessed by the Princeps. When we find Tiberius
present in the prastor’s court, he may be there for the purpose of
over-ruling that magistrate's decisions.® His presence seems to
show that the limitations of the old eurilium—which must be
offered in person®—were preserved. Whether the veto was
pronounced in virtuo of the imperium or in virtue of the frilunicia
potestas is a matter of indifference ; how the veto operated is the
really important point. On the analogy of the Republican inter-
cession its effects should have been purely cassatory, and perhaps in
the early Principate this principle was observed. But it must be
remembered that the Princeps is in a very different position
to the vetoing consul or tribune of the Republic, or even to the
Republican praetor who presides over a department other than
that which he eontrols by his weto. These magistrates can
negative a decision of a lower court, but they cannot replace this
negatived decision by a positive judgment of their own. The
Princeps, on the other hand, has & theoretically unlimited power
of eivil jurisdiction.® He can, therefore, supplement hiz negative
by a positive judgment, and this unique combination of the power

1 Paulns in Dig, 5, 1, 68 “ Tudicium solvitur vetante po qul judicare jussarat
vel stinm oo qui majus imperium in eadem jurisdictions habat.™ Tha veto in
virtne of par pofestas ks bere omitted on aooonnt of its disnppearance in the time
of Paulns (cires 200 an.). Hee Morkel Gesch, er Hossichen Appeliation

iop. 10

!".' An, 1. 75 * Judiciis ailsidebat in eormn tribiunnlis, ne proctorem earali
depellaret ; multaque &0 coram adversns ambitnm ot potentium precas constituta™
Thin Cust, Ivil. 7 éweselra 82 sl érl i riv dpyberue Sucasrpie, kol wapa-
rakodperor i ey sal degpdshres, sal. .. Dheper fon édinn abrg, Gy wdpedpor.
The civil eourts are here mesut, ar st lsast incloded ; but it Is possible that
Tihering may often have appeased in them ag 4 sell-constituted adviser, nol a8 an
anthority to be sppealed to; cf. Sust Tib. §3 “magistrntibus peo tribimali
eognoscentibus plerimgue se offerebat ponsillarinm ; sdshlebatque juxtim vel
axndversnm in parte ori.” Acconding to Suetonins [Le.) he exercised o stmilar
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of vetoing and the power of judging is almost unytiestionably the
basis of that appeal to Caesar which leads to the reformation of a
sentence. It is not improbable that the appeal came to o

in this way even against the praetor, although, even if it did not,
the effect of Caesar’s veto would really be reformatory.  Even
the tribunes of the Republio could put pressure on a practor to
induce him to alter his formula,! and we can hardly imngine the
practor withstanding the snggestion accompanying a veto pro-
nounced by the holder of the fribunicia potestas,  The jurisdiction
of the municipal towns of Italy was, so far as it was “ ordinary "
jurisdiction, still under the eontrol of consuls, practors, and
tribunes, at least as late as the reign of Nero? These municipal
courts were technically those of the praefor wrbanus, and the
Princeps probably interfered (if at all) with their jurisdiction only
through his control of the rulings of the praetor in Rome, Wae
shall trace elsowhere the mode in which the extraordinary juris-
diction of one of Caesar's delegntes, the praefect of the city,
came to encroach on the ordinary jurisdiction of the Roman
cotirts,

Another method of appeal springs from the principle of
delegated jurisdiction. Caesar, when he cares to exercise civil
jurisdiction, can perform it either personally or through mandat-
aries, and there is necessarily an appenl from the mandatary to
the higher authority, unless this anthority distinetly asserts that
no appeal will lie® The appeal in such a case, i it is uphaeld,
issues not merely in the veto but in the reform of the sentence
of the mandatary. Caesar may, of courss, employ such delegates
a6 he plenses. Augustus used the praclor wrbanus and consulares
for home and foreign appellationes,* a word which in this context

| Gia, pro Tullin 10, 38 “quid sttinnit te tam  molts verbls W prasiore
postulare nt adderet in jndiciom ‘v, of, qaia non impetrusses, tribinos plebis
appellare et hic in judicio queri praetoris inlqultatem quod de [njurin non
midiilerit 1" 8o the teibmmician veto might be emplayed to elicit an wesptiog,
Cie. Acnel, Prior. il 30, 97 * Tribiinum alligiiom. censeo adeant [l vident]: o
me istan exceptiousm nungham bipetrabnt.”

2 Tan, Auw, xiil, 98 (an, ffi).  Hes Appendiz,

} Dio Cuss Yixc B & pbe yip Tiddpor ofrus adriv [Siluus) érlunrer, Dare
fr’ foehgrie wore dx’ airod Sideans dfediom, &AN dieiry wdern afifis v
Taelire dyyaplirar. W do ot know what position Hilanus held, I, ps iw
generally. supposed, he was congul, the referenss may be to appenls from juris-
dintion m fdei comniom delugnted by the Princeps to the consul.

L Boet, Aug, 33 “Appollutiones quotannis orbenorm quidem ' litigntornin
praatori delegabat urbano: st provinciallum consslacibos ¥irie, «guos whngulos
enfusque  provincine negotiis - proapocaisset,”  That the conjecture pragloctn
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probably means simply *requests for cognisance” made to the
Princeps. The imperial jurisdiction in matters of trust (fidei
commissa) wus delegated to consuls or to prastors! But, apart
from this regular delegation, the Emperor might instruct any one
to be his juder extra ordinem, when he did not care to take the
case himself,

The appeal from provincial governors was, so far as the
public or senatorial provinces were concerned, the result of a
consgious striving after unity of administration, although it was
not wholly unconnected with Republiean precedents; with
respect to Caesar’s provinces, it was a direct consequence of the
fact that the governors of these provinces were merely his
legates, although the frequency with which the appeal was
allowed shows the sampe striving for a centralised jurisdiction.
The principle which in the early Principate regulated appeals
from the public provinces was that these should come invariably
to the Senate, and this principls of the dyarchy, which tended to
be disregarded, was emphatically restated by Nero at the
commencement of hiz reign.? It was probably a development of
a Republican custom in accordance with which certain important
cases had been summoned from the provinees to Rome by the
consuls and Senate (Fomam revocatio) ;* but this principle seems
to have been now extended to include true cases of appeal as
well as cases of denial of juriediction. When such appeals in
civil matters came to Rome, it is probable that the Senate
delegated the hearing of them to the consuls.

The fact that this principle of the appellate jurisdiction of
the Senate required restatement in 54 A.D. prepares ns for the
ultimate neglect into which it fell, It is certain that by the
close of the second snd beginning of the third century, Caesar,
or his great delegate the praefect of the practorian guard, is the
universal court of appeal for the whole provineial world. This
result cannot be attached to any power possessed by the Princeps

ﬂm;hl strbis 15 untenable has been pointed ouk by Mommsen (Stoafsr. il p. 085
note 1),
1 For the delegution to prastors see p. 303 ; for that to consuls ef. Quint
Inat. Or. il 6, 70 % Nog debes apud praetorem peters fidel commissnm sed apml
consules, major enim prastoria cognitions summe axt.”

S Tae, Amn. wil 4 *teneret apthqua mumin smatus, consolum tribanalibos
Ttalin ot puhlics provincise sdsisterent.”

? (ic, in Ferr, i, 00, 188 ; ad Fom. xiii. 26, 3 ; Fropmentum dbatinun
(Bruns Fosdes) L 1l

2a
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over the proconsuls of the public provinees; for the statement
that he possessed maius dmperium over such governors! can only
mean that in any collision of authority the Princeps is not
inferior to the proconsul. The world-wide appellate jurisdietion
of the Princeps was a thing of very gradual growth, and it
originated, not from any idea of his prerogative, but from the
irresistible tondency of provincial povernors, senatorinl as well ag
imperial, to refer their diffioulties to the highest interpreting
authority in the Roman world, the Princeps and his consilium of
judicial advisers. It i3 no wonder that the man who becime
the contral source of law should also become the universal
authority for its interpretation in detail
When we turn to eriminal jurisdiction, we find that here
too there are three sources of jus. The Republic is represented
hy the guaestiones perpefuas with their pretors and equestrian
Jjudices, and also by the new criminal jurisdiction which has been
altached to the consuls and the Senate; the Principate is
represented by the jurisdiction of the Princeps and his delegates.
The jurisdiction of the guassfiones, so long as it continued,®
proceeded on the old lines. They judged except where the case,
through a request of the parties accepted by a higher court, was
exempted from their jurisdietion. The higher courts, which
might stop their jurisdiction by accepting a case, were those of
the Senate and the Princeps. Both of these were high courts of
voluntary jurisdiction, and no appeal was permitted from one to
the other.® Voluntary jurisdiction is by its nature diffienlt to
define ; but eustom tended to limit the Senate’s cognisance to
certiin clusses of cases. These classes were determined either by
the position of the acoused or the nature of the offence, The
Senate tried ordinary crimes, such as murder, adultery, incest,
when they were committed by the members of the upper classes
in society,! and there was a growing feeling, which subsequently
! Whan the SBenate grauted the proconsuluse foperium to Angustu (u 23 1.0,
€ 78 ety T8 whelor i dxaorayblc dpcderer legter émfrpeper (Do Chss,
Hif, 83}, Cf, Ulpinn in Dig. 1, 16, 8 [ {proconsl) majns imperinm in aa provincka
babet omuibun post principem "] and in 1, 18, 4, It is & pessive rather than

an active sigfies dngperivm that i3 here contemplnted.  The whole schoms of the
vinclal dysrchy rested on the assumption that there should be no relations
t tha procomsnl and the Prinveps, * p. 368,

* Ulplon in Dig, 49, % 1, 2 “soiendum est appellari » sonatu non plsse
prinipem, idque aestione divi Hadrand effectom” It was doobiless the original
principle, toulirmed anl not ereated by Hadday,

€ Tz, Ann, UL 14, svi. 8; Suet. dug. 5,
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obtained something like legal recognition, that a senator should
be tried by his peers?  But the character of the offence was the
¢hief determinant of the Senate’s jurisdiction. Awuy offence of
n direetly political character, even in the early Principate a
breach of a treaty by & foreign prince,® tended to come before
it. It was the usual court for extortion or other misuse of
powers hy provincial governors ;* it judged offences against the
majesty of the state ;* and when the majesty of the Princeps had
become identified with that of the state, it might be employed
as a convenient engine of judicial tyranny.® Its utility was
assisted by the unlimited and arbitrary charncter of its juris-
diction. It interpreted while it judged ; it might extend the
incidence of u law and frame new penalties ; it might even punish
in cases where no penalty was fixed by law ;® and the principle,
forbidelen in the guasstiones, of uniting severnl crimes in the same
charge, was here admitted.” This jurisdiction was technically,

1 Thers was no legsl principle of the kind  According to Dio Cassing (liii,
17} the monarchioal power extendod 80 far &rre xal deriv ol ruunploy cal Tody
frwdar xal Tois Hovhevrds favarely Sdrmofai, and o senator, ke Ctpurnine Piso
in 20 an., might be Lrought before the Emperor {Tae, Anm, il 10). But
Bupliming Heverns purmitied o sendifua eopmsdium (o e passed that the Emperor
whenld not be allowesd to put & senator to death withont the will of the Senate
(Dijo Cass. Jxxiv, 2 ; Vita Sever T} The principle had been stated earlier by
Hadvinn (Vite Hoedriond 7 “joravit se nunguam senatornm nisi ex ssnatus
gentonitin punitarum ")

¥ Angustus o 28 B brought Antiochus of Commagene, Tiherius in amn. 1T
Archelans of Cappadoeis before the Senate (Dio Cass. I 48, lvil, 17 3 Toe. Ann
ii. 423, In A.n. 10 Rhesenporis of Thrace was seensed there (Tac., At il. 87

3 Ouses of extortion are to be found in Tae, Ann. il 66, xii. 59 ; st Iv,
46 In am 23 we find the bnperisl procurafor { patrimonid) of Astn ronght
hiefore the Senate for axceeding bis powers (Tac. Ana. iv 15). .

& Tpo. Asm, dv, 18 (ap. 23) " Corsiding Sacerdos, reus tamquam fumento
linatemn Toefarinatem juvisset, absolvitur, ejusdemgue eriminls C. (racchns."

0 Amougst the prosecutions for tresson against the Prinesps which disfigmre
{he reign of Tiberius wa may mentlon thoss apminet Libo Dreosus {Tae. dwm, il
97 @), ngninst Cremuting Cordus (i, Iv. 3, 85}, and agninst Sejanus (Dio Cass

Iviii. 8, 10).
® 11 o.n, 37 we find that s mother, whe had caused her son to commit sufeide,
# goouantn i senait . . . wrbe ., . . in decern apnes probibits est " Tae, Ane. vi,

40). In a.p. 01 we find interdietion from Ttaly pronouneed agalost o man for a
kind of prassariettio, “quosd reos, ne apod prasfectum urbis arguerentor, od
borein detulisset © [ib. xiv, 41).

T Quintil Srat. O GiL 10, 15 ¥il % 0f, For instonees pee Tao. Awmn. il 00,
fv. 91 ; Plin. Kp. §i. 11, 3 L. To the last passure we find the question of the
lesmalliy of this procedure raised {* Respoudic Fronto Cutlog deprecatusgoe est ne
quid ulirn repetundarom legen: quasrerstur., .- . Murnn contentio, moagni atrimogue
clumores, alifs cognitionem seustus lege concluzam, aliia liberam solutamqune
dieautibns ).
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perhaps, # cognifio of the consnls! But the Senate was their
constant advising body, and the sentence took the form of a
senatus consultum.  'We shall eoon see how the Emperor's
presence at the Doard enabled him to influence a jurisdiction
which was technically independent of his control.

The voluntary jurisdiction of the Princeps in eriminal matters
was theorstically unlimited, and could be exercised at any time
orin any place. It rested with him whether he would under-
take the cognisance (cognifionem suscipers) at the request of one
of the parties,? or refer the case to the ordinary court, that is, to
the guaestio competent to try it. The relations of the two
high courts of voluntary jurisdietion to the ordinary court of
necessary jurisdiction, are admirably exemplified by the pro-
cedure adopted in the trial of Piso for the morder of Germanicus
{(A.D. 19-20). It is at the outset assumed that the case, which
is one of poisoning, will como before the special commission
established by the ler Cornelia de vengficis.  But the Emperor's
cognisance is sought by the prosecutor, and Tiberius and his
consilium actually listen to the preliminaries of the trial But
the Emperor soon sees how invidious it will be to proncunce
judgment in a case in which the murder of his own nephew and
adopted son is the subject of investigation, and he, therefore,
sends the mutter unprejudiced to the Senate with a request that
they shounld exercise their voluntary jurisdiction—a request
which, coming from the Princeps, it was practieally, although
not legally, impossible for the Senate to decline.?

But, although any roquest for cognisance might be listened

L 1t is possibile, however, that the Sennte was held to continue the axtraontinary
criminal jurisdiction of the comitio. Tocitna certainly repurds the esgnitis as
belonging to the Sennte (Ann. il 28 “Statim corriplt reum, adit consules,
ongzumnnam senatns poscit ).

Plin. Eg, vi. 31, 8 (in a ease of o fonmry of a will) % Hereides, cum Cnesar
(Crajauns) esset (i Ducin, comnmumiter epistuls scripts, petierant ut susgiperst
egnitiomen.”

¥ Tne. dum, il 70 *Marwis , .. Vibios oontisvit Pison] Remam ad dieendam
einsam veufret.  1lls elndens respondit sdfnturam, obi practor, qui de venelicts
qeasreret, ret abjue peensatoribus diem prodizbsset™; ib §#il 10 “petitum . , ,
est 0 principe cognitionem eyoiperet; quod e Teos gquidem ahnnebat, stodis
popali et patrum metuens . . . hood fallebat Tiberiom molss eognitionis U
fpee fumn distraberetnr. Tgitur poncks funilistiom adbibitls mines seopsantinm
el hine qunu auidit intogramgque consaim ad seoatnm remittit”  * Bendtbt " does
wib fmply that the Benste wos bound to take the cnse For the techuieally
woluntary naturs of it jurisdistion cf b, iv. 21, xifi. 10, whero we find tha
Espressious * receptus est reis," ¥ recept] sant inter regs.”
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to, the Princeps usually confined his personal jurisdiction to
certain spheres. These included serious erimes committed by
members of the upper ranks in society, but especially offences
eommitted by imperial servants or by the officers of the army.!
The FEmperor might, of ecourse, delegate this jurisdietion,
although the delegation of special cases seems to have been
unusnal.?  On the other hand, the regular delugation of certain
kinds of offences is frequent enough, and is the basis of the
criminal jurisdietion of the Emperor's servants, the various
praefects who presided over the eity, the praetorian guard, the
corn-supply, and the watch.®

A peculiar right of the Princepa to try eases from the pro-
vinces in which the lives of Roman citizens wers involved may,
perhaps, have grown up during the Principate, Tt certainly
does not exist during the early portion of this period. Instances
of the maintenance of the Republican principle, that ecapital
charges against Roman citizens should be sent to Home, are
indeed furnished by such cases as those of the Bithynian
Christians in the reign of Trajan,® and perhaps of St. Paul's
appeal in the reign of Nero ;% and perhaps such a demand for a trial
at Rome was accompanied by a request, usually accepted, to be
trisd hefore the Princeps ; but there are as many instances which
prove the unlimited jurisdiction of the provincial governor, at
Jeast when dealing with ordinary crimes. Thus Marius Priscus
scourged and strangled a Roman knight in the provines of Afriea,
and Calha, when governor of Tarraconensis, crneified o guardian,
who was & Roman eitizen, for poisoning his wand.® There are,
however, signs that the right to kill (fus gladii), if this expression
refers to ordinary as well as to military jurisdietion, was specially

1 Din Ceas, il 22, 33. A case of adultery of a centurion with o tribune's
wife comes hefore the Fmperor. Trajan stated the pronnid on which he tried
this case (Plin, Ep, vi. 4L, 0 # Capanr et nomen centurionis et commemorationem
disclplinae militnris sententise adjecit, ne cmues ejnsmodi canses revocars nd s
wideratur )

% A Instance is mentioned by Fliny {Ep. vii, 6, B “mater, amizso fillo . . .
libertos &jus ensdémque eoheredes suon filsi e venefioll reos detulerat sl prin-
elpem jodicemque impetraverst Julium Bervianum ™).

8 Sen the neetion on the fonctionaries of the Princeps (p. 406 sq. )

4 Plin. ad Traj. 98, & * quis cives Romani erant, sductwd in nrhem remittendos™

Tt is not properly an appesl but a doninl of jorisbiction, But o what
ground the jursdiction of the procurator was deniad iz oot clear, The Roman
gitiganship, In virtne of whish St Paul clalmed exemption from sconrging st
Philippi and Jernsalem, i not mentioned here, See (Mmss. Rev, = p. 24L

& plin, Fge il 11 ; Buet, Galla 5.
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given by the Emperor at Jeast to the administrators of his own
provinees,! which shows that the frequent requests of one who
stood *Dbefore Caessar's judgment seat™ to be tried by Chcsar
had issued in some standing rule. Ab a later time, when the
univarsal eriminal appeal to Caesar had grown up, certain persons
—senators, officers;, and decurions—are exempted from capital
or severe penalties pronounced by provineial governors,® and this
jurisdiction, reserved for the Princeps, was exercised by the
praafocius prociorio without appeal.

The Princeps was (especially in the early Principate) by no
meuans a universal eourt of eriminal appeal for the whole Roman
world. There was no appeal to him from the quaesfiones perpetuas,
although he may have had some right of rescinding the inequit-
able judgments of such eourts {fn dnfegrum restitutio) ; nor is there
theoretically any appeal from the Senste, although the Princeps
possesses, through the fribumicia potesins, a practical power of
rescinding the judgments of that body.® In the matter of juris
diction delegated to his praefects, the appeal lies unless he wills
it awny, s he does in favour of the prasfectus praeforie. With
respect to the provinees, the prineiple of the doal control, which
we hove illustrated with reference to civil jurisdiction, must
have originally been supposed to hold good with reference to
eriminal jurisdiction as well ; but the dyarchy was, in this par
ticular, ultimately dissolved. By the end of the second century
Caesar, represented in most cases by his inappellable practorian
praefect, was the highest court of criminal appeal for the whole
Roman world.

Besides the right of appeal, there is in most political societies
a power residing somewhere which is, or approximates to be, a

1 For its attach to procurato id to persons with extraondi .
m:‘l-o:u H.h: in:hlm.nT:I: glven by Hu:;m:um [';Eﬂ.m!ﬂ, i |1: 470), " Ho th?q' efee
tuees of the gunrd, the eigiler anid the fleet, are honores ferids pladii | Fida Aler. 48)
In the ease of onlinary provineial govemors it is, perhapa, safer to say that the
jus pladii s possessed by them, or permitted to them, méher than that it wea
altachil to them by the Princeps (Ulp. i Dig. 1, 18, 6, 8 “ qul universas provin:
elss ropumt, fus gladil babent of in metalinm dandl potestas fis permizen est ™).

2 o Coas. li 22, 83 1 Dig. 48, 18, 27, 1 and 2

* Even by Tiborins' refen this procedure had beeome o formal that & mile was
frumsl for its everclse, A definite interval was prescribed within which the
Princeps might consider the request for the intercession (Toc, Anm, fil. 51 [AD
21] “fnotum senstus consnltum, se Jdecreta potrum ante diem deciueon pal

netnrinm deferrentor bgoe vites spativn Jameatis priuragnretnr ;. of, [HTTER
Iwil, 20 ; Bust. Tib, 75). e il s

Rl % -8
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power of pardon, It is sometimes regarded ns & signal attribute
of sovereignty, but eomewhat improperly, since the power of
rescinding sentences or of ordering a new frial may reside in a
mere executive muthority, such as a court of cassation, which
possesses none of the other attributes which we nzually associnte
with a sovercign. In the constitution of the Principate it is
cortainly not regarded as a sovereign right, for the power is
limited and, like most of the manifestations of public life, is
theoretieally divided between the organs of the Republic and the
Princep=

The Senate possessed no general power of pardon beyond the
right, inherited from the Hepublie, of annulling charges and
thus releasing people, who are on their trial, on certain public
and festal oecasions.! This right of declaring abolitiones publicas
was one expression of its right of amnesty.* But the Senate had
besides, as a high court, the right of rescinding its own former
sentences (in infegrum restitutio).? Tt might also be oecasionally
consilted by the Princeps on the advisability of his rescinding
the sentences of the imperial courts—those, as a rule, which had
been pronounced by former Emperors.* But such consultation was
not a right of the Senate, but merely a concession of the Emperor.

The Emperor, in his relation to the courts of Rome, possessed
the full power of restifutio only over his own sentences and those
of his predecessors in office.® He had no right of interference
in the way of resfifulic with the judgments of the Senate, for
the power which he possessed, of preventing the reception of
the charge?® or the execution of the judgment, was merely a

1 s Inetitizm aliguam el honorem domns divinas vel ex aliqea eansa, ox
qna senatns cehanit abolitionen rearnm teri ' (Ulp. fo Dip. 48,10, 12 ; of 48,3, 3,

1} Domitian by nn edict dealnred that such sbolifiones did not extend to slaves
who were in custody awaiting trinl (Diy, 48, 106, 163 of. 48 3, 2, 1)

o oa4f,

4 {”p. in Dig. 3, 1, 1, 10 *De qus aotem restitutions prastor Tewquitsr 1
Otrum e ea quae & principe vel s senatu ] Pomponics quasrit : et putat de ea
reatitutione setamm, quam princeps vel senatns oaluleie,™

4 Tt Is snid of Clandins (Soet. (Tawd. 12) Hopaminem exnlom nisl ex senatus
anctoriinte restituilt " : and of Antoninus FPins [ Vite 9) “ Hin qoos Hadrianns
dnmunverat In senntu indulgenting petit, dicens ellam ipenm Hadrianum hoe
futase factorom.”

8 Bnoh acts are mentioned nnder Clotickins (Do Cass. Ix. 4). Otho {Tee. sl
i 0 ; Plot. 0¢he 1), Vitellins {"Tae. Hhisf. i, ¥2), Vespasion (Dio Cass txvl, B,
Nerva (Plin. Ep. lv. 9, 2), Antoniuns Caracalla [ Vit B), aml Gordinn (Herodian
¥il, 8, 4).

% Pae. A, 1l 60 % (Tiberins) Tberavit . . . Appuleinmn loge majestatis, aidulteri]

graviorem poanan deprecatu,”
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practieal and necidental consequence of the appliestion of the
tribunician power to a decree of the Senate.) Nor is there nny
distinet evidence of his possessing the power of reseinding the
sentences of the quasstiones perpetuae, although interference with
these on equitable grounds is not improbable; and seems, where
permitted, to have taken the form of consent to a new prial
(refratactio)® With respect to the ovdinary civil courts, the
practor possessed the power of eqnitable restitution,® but thera is
evidence that the Princeps, also as a court of equity, might
rescind inequitable sentences hoth of ordinary judicss and of
eontumvirit

The Princeps also possessed a power of quashing indietments
(abolitic), which does not seem to have been confined to
hizs own jurisdiction, but to have been extended to other
eriminal c¢ourts as well® Its origin may be explained on two
grounds. The first depends on the fact that it was possible to
have any case brought to the Emperor’s court, on the request
either of the proseeutor or of the accused. The Emperor might,
after listening to the preliminaries, refuse to hear such a case
withont “remitting " it to another court,” and it is very improb-
able that any other anthority would listen for a moment to a
prosecution to which the Emperor had declined to attend. The
dismissal of the case by the Princeps was practically a power of
abolition ; but the right might have been exercised even more
directly, Republiean history furnishes an instance of a tribune
prohibiting the president of a quaestio from receiving n charge,”
and it is obvious that the fribunicia potestas of the Princeps might
have been exercised in the same way to impede the first step in
the jurisdiction of every oriminal eonrt.

With respect to the provinces, just as the eriminal appeal
finally passes to the Emperor,® so the revision of the sentences of

I p. 390,
™
ii..t EG:T-L“ i= spoken of a8 wadwdudnr Sifoly Toir d8icwr xerarpiein (Herndian
v "
: E:p. In IWg. %, 1, 1, 10,
ot. (Smud, 14 *(Clandine) fis; qui apod privatos jndises ndo
formula excidissent, restitult acliones"™; wow 8 * [Domitianms) umam-
tamvirorum pententing resoidit."”
® This power was employal Dy Augnstas (Buet. Awg, 32 Dintnmoram
renrum . . . noming sholevit V), Gajos (Buet Cudiz. 16 ** crimlowm , . . # qine
residion ex pq-lm tampore manshant, omnium gratinm feeit ™ ; of, Dio Cass, lix,
ﬂ}.“i"npnun (Mo Cass, Ixvi, 8), and Domitian (Suet, Fow, 9),
p. 388, ¥ e, in Var. 14, B85 - )
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the local courts, where revision is suggested by the judge! as
well as the infliction of punishments denied to the judge—such
a8 the capital penalty on decurions or deportation on any one *
__gentre finally in the hands of the Princeps. All right of
revision and restitution is not, indeed, denied to the provincial
governor,® but while this was finally restricted by certain well-
defined rules, the Emperor’s power of restitution appears ulti-
mately to have been unlimited. “This power might be so
employed by the Emperor as to taks the form of a free pardon,*
but theoretically it was merely an equitable assistance. Az n
logally umlimited power of rescinding sentences, it approaches
very nearly to a power of pardon; but it is an executive duty
rather than a soversign right, and we search in vain in the
Principate for a power of pardon regarded as an admitted con-
stitutional right of a sovereign.”®

(ifi.) Administration—The principle of a dual control is ns
manifest in administrative matters as in any other. The gpheres
of sdministration are Rome, Italy, and the Provinces. With
respect to the first two it is clear that one of the few justifications
for the maintenance of Republican government was that, by
leaving the ordinary administrative duties connected with Rome
~ and Ttaly to the Senate and ordinary magistrates, it enabled the
Princeps to concentrate his attention on his proper sphere, the
foreign and provineial world. But even the provinces did not
deserve the undivided attention of the Princeps. Those whose
administration presented no special diffieulties, and which required
no military foree, might still be left to the care of the Roman

1 Dy 48,19, 0, 11 ¢ poferrn ad principem dobst, ut ex anctoritate sjus poens
aut permntetur aut Tibernretar,"”

% The capital punishment of decurions was prohibited by Hadrian (g, 48
10, 156} and the carliest mandels, directing the procedire of governors iu such
cnses, proceed from the dim Fratres (b 48, 10, £7: 1 and 2). The punishment
of deportation hud been confined to the Princeps and the procfects of the prae-
torisn and the city by the time of Septimins Severns (i 48,189, 2, 1 and
48,499, 6,1; L 7}

3 Pliny often ralses this question in his correapondence with Trajan (31 [40],
4 ; 06 [84] 5; 57 [08] 1) The preasges seem L0 show (i) thet there was 81 the
time no fixed rile defining the governot's power of restifufin, ot Jenst in publia
provines ; (il.) that restitutio by a governor was felt £ be permissille In certaln
CABES,

* A passage in Justipian's Chde (9, 51, 1) shows us Amtominmmg {Caracalla)
paying to o mun, who had been deported to an jslaml, * festituo te in intogrum
provineiis tnae,

8 Greenidge in Clossical Review viil. 1 437,
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people, This division of responsibility might have continued
a reality had the Principate continued to be what it was in
origin—a provisional government by an individual who had
littlo personal assistance at his command. But as this rule
gradually assumed the form of a huge government department,
overshadowing all others, with an organised civil service which
replaced the assistance furnished by freedmen and slaves, it
not unnaturally tended to encroach on the Republican spheres
of administration.  The motive for the tendency was chiefly the
fact that the Princeps was, in the eyes of all men, not the head
of a department but of the state, and a responsibility, which he
would gladly have disclaimed, for the acts of all officials, aven
those of Republican departments, was thus thrust upon  him.?
There is no partieular ground for believing that the Princepa
managed departments such as Rome or Italy Letter than the
Republiean officials.  The important fact was that public opinion
forced him to manage them, whether for good ar ill.

{iv.) Finance.—Finance at Rome was always so intimately
bound up with provincial control, that the division of the pro-
vinces into public and imperial implied of itseli the existence of
two separate financial departments, The Senate still ssserts
control over the aerarium, and gives instructions to the guardians
of the chest. The qualifieation of these guardians varied from
time to time. The dictator Caesar had in 45 o given the
charge to two aediles, but quaestors seem again to have been
the presidents of the treasury® until Augustus in 28 Bo, in-
stituted two praefecti aerarii Satwrni, chosen yearly from the ex-
practors by the Senate.® Even this change was short-lived, and
the prasfects were soon replaced by two of the praetors of the
year who received their provineia by lot  Clandius in 44 A.D.
restored the Republican method of administration through
quapstors ; but these were no longer to be annual offieials
designated by lot, but to be chosen by the Emperor for a period
of three years® Finally under Nero (56 An.) the elements of

! DL Tae, A, 1L 53 (quoted p- 362

® Din Cosn xliii, 48 ; Momms, Stemter, i . 55T

® Tas, Ann. xill, 29 Dfo Cass, 1l 2 ; Buek Aug. 86,

4 Taz, Le. ; Dio Cnas, HiL 32

! Taa. La.; Dio Cnsa, Jx, 24 Buek. Claud, 2. For thn alecting tiy the
Princips see the inacription to Ti. Domitine Deciding “ elucts { Mommessn, “ gillsetn™
Wilinanns) o T. Clamlio Cassare . , . qul primus qusestor per trionninm citra
onlinmm prosesset serario Sateeii * (Wilmanny o, 1136).
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the Angustan and the Clandian armngements were combined !
in the provision that two ex-practors should he appointed as

ts of the treasury, but that these should be named, gener-
ally for three yéars, by the Princepe.® The foct that the
Princeps appointed the guardians of the public chest was hy no
means an assertion that he controlled its funds, and, although
his indirect influence on tho aeariwm was unquestionably great,
this treasury still remained in principle under the direction of
the Senate alone. Even in the second century it voted a loan
to Marens Aurelius for carrying on a war.*

The Princeps wus rendered finaneinlly independent of the
Senate through the possession of his own treasury (fiscus or
fiseus Caesaris),* into which flowed the revenues from his own
provinces, certain dnes owed by the public provinces, and
some extrordinary revenues, such as the confiscated goods of
condemned criminals or lapsed inheritances (boma dammaforum,
bima vacantia), in the claim to which the fisnus finally replaced
the aerarium, The Princeps was the owner of the ficus, but
was regarded as a trustee of the wealth which it eontained. To
gne the fiscus was to sue the Princeps; but, although he was
the sole subject of rights in relation to this treasury, he did not
regard the money which it contained ns though it were his own
private property. Even in the early Principate there is evidence
of the existence of crown property ( pafrimonium or pafrimonium
privatum), the use of which for private purposes was vested in
the Princeps.® The pafrimonium deubtless commenced by being
the strictly personal property of the first family of Cacsars, and
much of it was acquired by bequest ;¢ but, when the Principate
had eeased to be hereditary in the Julian line, it seems to have

! Momms. Soadsr, ik p 550,

& Tae. Lo, ; Mommsen Le.

® Mo Cass, Trxi. 53 eal ypdaara & tob Spuosfov froee rhe Souldgr,

4 Tor the meauing of the word—the great basket in which money was fewpk
fu the state tremsuries—ses Mommssn Stoater. il p. 998 n. L At the be

of the Principate there were, perhaps, fisci rather than s facus (of. Soet,

Aug. 101), although there ninst always have heen a centml controlling depart-
ment,

® Tibarius fn 28 B.0. says of Lucilius Coplto, procorater of Asis, *non &8 jus
sbsl in servitia ot pecunins familiares dedisse™ (Tac, Awuw, v, 15), He was
doubtluss o *procorator patrimenit” Cf. Toe, Ame xll. 60 (Seum Clandina
fibertos, quos Tei familiari pracfecorat, sfblque et legibua adssquuverit™) ; =il 1
WP, Cplir eques Romomus et Helius libertus, mel fumiliari principls in Asia
inipositl”
ﬁ“ﬂmum!t Staatsverwalfung ii. p. 250,
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been looked on as crown property, which was heritable only by
the successor to the throne, The bequeathal of this property,
which was implied when the Princeps selected an heir, might
thus be regarded as o mode of designation; although, if the
destined heir did not succeed, the patrimonium passed to his
successful rival. It was probably due to the uncertainty of the
tenure of the pulrimonium that with Septimius Severns we find
the creation of a new aggregate of private property, the res
privatn,! the administration of which was kept quite distinet
from that of the pafrimonium, All Caesar’s property, whether
held in trust for the state or for the erown, or applied to the
needs of his family, was equally administered by his own private
servants. Of theso we shall speak when we deal with the
functionaries of the Princeps as a whole.

Another treasury under imperial control, which served a
publie purpose, was that established for supplying pensions to
discharged soldiers. The want of it had been severely felt in
the last years of the Republic, when the mercenary army looked
for its final rewards to plunder or the political influence of its
generals; and, when Augustns ereated a professional army by
the introduction of the long-service system, he found it NECESSATY
to establish a pension fund for those who had given twenty of
the best years of their life to the practice of arms. The result
was the aerarfum mililare, which the FEmperor endowed with a
large eapital,® and to which, as fixed sources of revanug, the two
taxes of the vicesima hereditatum and the cenfesima rerum venalium
were assigned.® The administration of this chest was given to
three praefects (pracfecti aerarii militaris), who remnined three
years in office, and were chosen from ex-practors, originally by
lot but later by the Princeps.t

L ¥ita Severi 12 “Interfoctly inntumerls  Abani partinm viris . . . o;niem
houn publicata sunt , . . Tunsque primum privataram rerum prooueatio eon-
stibita est"  The ordinarily necepted view of tha relations of those two depart-
uienta to ons another is that of Hirechfeld sad Marquandt, vie that the ariri-
mamivm wis the inalisnable crown property, the e princia the utrintly personnl
property of the Princeps. Enrlown |Rechiacpeshinkis i P. 505) takes an exnotly
oppositive view of their relations, based partly on the fact that extant inscriptions
show the procurslor rationds pricatas to have had a higher rank than the pre-
errirlor patrimanii,

® Mon, Ave i 30 “HE millisns ot septingentions (170 million sintorpen)
L onlo teo detull”™

Mo Cass, Iv. 25 ; Tor, Anw. i 78,
* Dio Cosa, Le.t of Toe, Ann v. 8 (vi 8)
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(v.) Cultus.—In matters of religion and worship the dyarchy
is apparent. So far as the state had a religions head, the
Princeps, in virtue of the chief pontificate, ocoupied this position,
and we huve seen the influence which this headship gave him.!
Put the Senate had not lost all its control over the cultus of
the community or its right to pronounce on foreign waorships,
when their social merits or their legality were in question.
1t is the Senate that is consulted on the growth of Egyptian
and Jewish worship at Rome® and on the right of asylum
in the provinces.® Clandius questions it on the subject of the
restoration of the college of haruspices,® and Aurclian asks it
for a pontifex to dedicate the great temple of the sun-god at
Palmyra® So far as the appointment to the preat priestly
colleges was mot controlled by the Princeps, the gift of this
honottr was now in the hands of the Senate.

(vi.) Coinage—The right of coinage, although its possession
by a state may be taken as a mark of soversign rights being
enjoyed by that community, is scarcely a significant mark of the
sovereignty within a state. Whether the Senate or the Princeps

essed this right would make little difference to the theory
of the constitution. As a fact, the right was possessed by hoth
powers, and was an additional illustration of the principle of the
dyarchy. From the year 15 B.C. the Princeps undertakes the
gold and silver coinage, the Senate that of copper. The posses.
sion of the latter was a privilege in so far as the exchange value
of copper was higher than it intrinsic value, and payments of
any amount could be made in what was really a token currency.®

We have now exhibited the system of dual control as it
existed in all the chief departments of the state. Tt would be

to prove that in almost every particular it might be made
4 fiotion. The senatorial power of legislation is directed to so
large an extent by the imperial initiative that the orafiv of the
Princeps is sometimes cited in place of the decree of the Senate
to which it gave birth;? the independence of senatorial juris-
diction is often infringed by the tribunician power of the

LA L ¥ Tue Ann fi. 806, B i, i 61,

4 b =l 15 b Vita Aurel 31

% Mommasn Romisches Milnaoesen pp. 742 . He shows that the transitory
usurpation of the copper coinnge by Nero was due to the same desira of making &
profit as his reduction of the valus of silver.

1 pig. 2, 15, § *divos Marcos orailons in senatn recitata effecit ve, sbo” CL

11,28 97, 0L
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Emperor, while his anthority is directly or remotely in conflict
with that of the other courts at every turn ; his pracfects tend
to usurp the administration of Rome and Ttaly, while his pro-
curntors are s check on the activity of the proconsuls of the
public provinees ; his influence over the asrarium can be asserted
whenever he csres to take the trouble to initiate or support in
the Senate the proposal of a grant of money to himseli But
such a control of departments, if wisely asserted, by no means
rendered the dyarchy nugatory. Under a judicious prince the
Republican constitution was sufficient for its own sphere in
pethaps ninety-nine casea out of every hundred ; becanse in the
hundredth some pressure was felt from the head of the state, we
cannot pronounce the dyarchy to be o fiction.  If the control by
the Prineeps is brutally and unwisely, however legally, assertad,
he is by common consent not a Princeps but a tyrant.  'We must
judge the Principate by its best names, by a Nerva, a Trajan,
a Marcns Aurelius, an Alexander, a Decing.  In the reigns of all
these princes the dyarchy is a living thing. If it is objected
that it becomes a living thing merely through a concession of the
Princeps, the answer is that this concession was certainly not
pictured by these Emperors to themselves us an act of grace, but
was regnrded as mere obedience to the constitution; and to
maintain the theory that a constitution which demands obedience
from the wise is a palpable fiction because it eannot enforce
obedience on the headstrong, is to wring a strange admission from
political science,

& 6. The Senatorial and the Equestrian Nollily

Although the authority of the Princeps rested virtually on the
gapport of the army, his position might have been unsafe, and
would have been embarrassing, had he not secured for the work
of administration at home and abroad an official class, that was
dependent to some extent on imperial ereation and, therefore,
worked in harmony with himself. The old Republican nobility,
go far as it had not been extinguished, might be utilised ; but it
could be employed only by being kept in fettors, and by power
heing given to the Princeps to recrnit its ranks at his will.  We

1 Tweitus [Awum, vL 2 [B]) remirks, with reference to proposals carded n the

Henate iﬂ 82 am,, “ et boun Sefanl alilabs sersclo ub {n fisenm cogerontir, taniguum
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have already considered his control of office, his vight of adlechia,
and his power of creating Patricians. But a wider power,
cognate to the gift of the Pntriciate, was needed, to make him
the patenter of a nobility from which alone senators and magis-
trates were to be chosen. Such a power had been usurped by
Augustus, and the recognition of o *senatorial order” was its
result. Perhaps in the later Republic society had already
recognised the right of the prospective senator to wear the broad
searlet stripe (lafus clavus) on his tunic, but the right becamo
maore clearly defined with the commencement of the Principate ;
and the laficlarii are prospective senators and holders of Re-
publican offices, either recognised s such by the Princeps or
endowed by him with the symbol of senatorial rank. The
senator's son possesses the right to wear the lefus clorws and to
attend the mectings of the cwrds, in which he will one day take
an active part ;* the eques to whom the symbol has been given
may qualify for the Senate through the vigintivirate and the
guaestorship. The first steps to office and to the Senate were,
as we have seen, usually through the army; but the young
goldier who was destined for the Senate differed, in service and
in title, from his purely equestrian compeer. The frilbumi laticlawii *
are o special class of officers, who may often have started their
service, as mounted officers of the legions, with the brevet rank
of tribune, and whose service was shorter thun that of the other
equites in order that they might be qualified for the quaestorship
by the age of twenty-five.* The possessors of the lafus clamis must
always have been expected to pursue a senatorinl career ;* by the
time of Claudius they might be compelled to this course, the
penalty of refusal being the deprivation of the broad stripe, but
sometimes of equestrian rank as well.®

1 8net, Asg, B8 * Liberis smutorom, quo celerns rel publicns assuescerent,

itk . . o atum clavnm induere et eurine interesse permiait”

® Wiltnanus fider p, 602 ; of. Briet. Fom. 10,

# Augnatos had given the post of pragfeciis alae as well as that of drianns
mififum. to senators’ sons (Buok. Awgy. 88), Mommsen (Stoafer, i p, 548) thinks
that after Tilerius thess Jaficeri, as a rule, filled the office of tribune alone.
ﬂwmld soarcely have been given a real command when they firt joined the
ltu'! The ;mnl. Orelbil, who sssmmed the fabus elfemis by right of bicth, took the first

townnds o senatorfal eareer by filling two posta in the vigintivimte, but he
went no further and sobaided inte equestringn rank (Ovid Treisf, iv, 10, 20 ;
Foati iv, 383),

¥ Boet. (ouid, 24 “Benntoriam  dignitatens recusantibus equestrem guogue

ademit.”



400 ROMAN PUBLIC LIFE CuAY.

Cireat care wans taken to preserve the dignity and purity of
this senatorial order.  The Jadus clurus was granted only to those
who could trace free birth through four generations, and Claudins
was forced to exensa his conduct in giving it to a freedman's
son.l The Julian marriage laws prohibited marriage with freed-
women or actresses, not only to senators, but to their sons,
grandsons, and great-grandsons® “The order” was reckoned
to include the wives of senators und all descendants in the male
ling,* together with adoptive children, until they were cmanei-
pated, and even those natural children who had been emancipated.*
The ecommercial disahilities of senators were perpetusted and
gharpened. The Republican prohibition that they should not
be purchasers of public contracts® was renewed by an ediet of
Hadrian® They were permitted to invest capital at a moderate
rate of interest, but at times even this was dizsallowed.”

These disabilities were, however, to some extent compensated
by privileges. As the senators censed to be purely Roman, the
question of their duties to their native states had to be con-
sidered, and the rule was fixed that, while they were allowed to
retain their domicile of origin (srige), they owed no public duties
(munera) to the cities of their birth.® We have already mentioned
the growth of the principle which reserved criminal jurisdiction
on a senator to the senatorial court.?

In the early Principate there was no distinet title reserved
for the order, but after the close of the first century the epithet
elarissimus came to be applied to its members, and the title
elavissima is even given to women of senatorial rank A dis-
tinetion in office and dignity but no distinetion in rank separates

! Boek. Clowd. 24 * Latum alavum {quamvis initio sffirmasset non Jeckurnm sa
senntorem nlii clvie Bomani sbnepotem) etinm Iibertini filio tribult, sed sub
conditions sl prius ab equite Bomano sdoptutns seset. "’ Clindine then appenlod
to the famous precedent set by his ancestor Appins Cuesye,

T D, 98, 2 44, 1 ih. 1, 8, B B0, 1, 3275,

b 1,0, 866 7, 10,

¥ Ase in or.wn Tog, Comd, p. 94

Y Do Casa lxlx, 16 dropofidryee 82 . . . Dra pyiels Sovhevrhy uyr’ adrds iofre
8" drdpor Téher T porfoTo,

¥ Bpverus Alexander at first forbade the taking of interest, bt subsoquently
allowed 6 por oot | Vita 28), For investment by a senntor at an earler poriod of.
Plin. Eg, il 19, § “mm quidem prope tobus in prasdiis, aliquid tamen faners,”

* DLhg. 50, 1, 28 “municeps esse desinit senatorfnm adeptns  dlgnitatem,
qoantim sl smuners ; qunntum vers ad honorem, vebinere creditur originem, "
CFLdb, 1, %, 11 5O, 1,20, 5 ; Cwd 10, 40 [80] 8.

L W Priedlinder Sittengesch. L 3,
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the Princeps from the senators. Thoy are his * peers " (Sudrin),!
and this peerage is chicfly shown in their sole participation in
Republican offices. They might, indeed, be delegates of the
Princeps, but not his servants in the sense in which the procur
ators were, Besides filling the regular offices of state, senators
possessed a monopoly of provincial govirnment, where the
country governed was a true provineio and not a department
assigned temporarily or permanently to a procurator or praefeet ;
they were the sole commanders of the legions, and, as Caesar’s
nominees, they filled the office of praefect of the city and the
various commissionerships (curafiones) for duties which he had
undertaken, such as the care of the watersupply, of the roads,
of public works, and of the banks and channel of the Tiber
(eurafores aguarum, viarum, operum publicorum, alvei of riparim
Tiligris).2

We huve already spoken of the military training and attitnde
of this nobility,® and also of its gradually increasing provinecial
character.* Both these characteristics were in harmony with
its sphere of duties, which were mainly provincial. A successful
member of the order eould have seen but little of Rome or Ttaly
until his declining years. If his early military service was real
and not nominal® he spent most of the years between eighteen
and twenty-five in the camps and on the frontiers. If he had
shown military ability, he might be sent back as an ex-quaestor
to take command of a legion, althongh such a legateship was
usunlly reserved to men of praetorian rank® The praetorship
and consulship qualified him for long terms of service in sueces-
sive Caesarian provinees, and for the annual governorship of those
gtill under the control of the Senatef This identification with
provineial life was an identifieation with the Principate, for there
wore few Republican associations to impress the mind when the
bounds of Italy had been passed. The principles of selection,

! IHo Cass, I co. 7, 15, 81 ; bavito & * Bee p. 418,

! p 364, ¢ p 874

U Boet, Claud, 25 “stipendinque institult (Clandius) et fmpgluarine mifitioe
genog, quod yoeator “supra numeram,’ quo aheentes ot titole tenus fungerentor,*

¥ Inan, 10 a propesal was made I the Beuste “nt . . . leglonnm legnti,

il ante prasturam ea militia fupgebantur, Jam tum prctores destinacentur *
: Y ﬂAn]n'bI-[a..':Linﬂ:{g:m& instanoe of s distinguished senntorial eareer.  He obtainml
office cmfz legitimum fempus: after the practorshlp he governed Aquitania,
after the consulship Upper Germany ; he was then proconsal of Africa, and finally
for eight years legote of Tarraconensfs. See Sust, Galda 6, 7, 5.
2D
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training, and habituation to which this nobility was subject
were thus directed to inspire it with a belief in, if not with an
enthusinsm for, the accepted order of things.

The second order which sapported the throne and did the
work of the Empire was that of the Hqunites, The word egues
has mow, as in the Republic, a dual signification. Tacitus
employs it to describe the capitalist class, prosumably the
poszeszors of o cenms of 400,000 sesterces! and it is obvious
that eurrent terminology did not accept the restrictions which
the Principate may have wished to impose on the use of the
term. It is nneertain what these restrietions were, for literature
and inseriptions mention two methods of conferring equestrian
rank, and it is not known whether these methods—the gift of
the rank throngh the gold ring and through the public horse—
were sometimes alternative or always concurrent.  But the grant
of knighthood to freedmen is deseribed as having been effected
by the gift of the gold ring *—a gift which, as early as the time
of Hadrian, had come to confer free birth (ingenuites) merely and
not equestrian rank,' and it cannot be shown that the public
horse was always given to members of this elass when they were
endowed with the insignia of knighthood.* It is not improbahle,
however, that when the gold ring had lost its earlier signifieation
and become merely a means of conferring free birth, only one
order of offieinl equites was recognised, and that the title in its
proper sense was restricted to the order whose members had,
from the time of Angustus, been preeminently the bearers of
the name. This order was the old one of the eguites equo pudilico,

! Tac, Awm, iv, & “(the stale contracts) societatibns equitom Romsnorum
agitabantur,”

* Din Coss, Hii. 30, On Autonkis Muss, who had saved Auvgostus” life, was
oonfarred o ypewals SacriMes (deeheifepos yip fe) yofoder: b, xiviid, 45
(Angustus, on the reception of Menas the former freedman of Sex. Poinpeina)
SacruMdow re yperas delepmee gol & ob v lerdur réhor doéypmpe.  These words
mbg mean that Menas was wade an ogues dgue publico ns well,

A rescript of Hadrinn s guotsd with reference to the fngenuifor confirred
by the gold riag (Ul in Dig. 40, 10, ). For other references to this right nee
Biig. 38, 2, §; Justin, Non, 78,

4 The usarpation of the gold ring by freedmen, which was repressed by Clwndins
(Suet, Clawd, 20) and Domitian, and the inspection in the theatre tnstitutsd by the
latter {Martial v, 8} seem to rofir to o civil class ; at lonst thers is oo evidenee
thint such peoply claimed to be squites equo pubfico. When Dio Cossins (Ivi. 42}
speaks of of v lewein, of e de rof vfhobs xal of &\ B s not elenr wha % the

m"lﬂ.hﬂthﬂmlhuﬂﬂﬂt persona other than th the corps
were callal “ ogultes, s
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which was reorganised and vastly extended in scale at the very
beginning of the Principate. We are told that even under
Augustus the annual parade might witness the appearance of
five thousand knights,! and these could have been but a portion
of the order, for many members of the corps must have been
detained on financial, administrative, and military duties in the
provinces, This increase in numbers seems to have led to the
abandonment of the old centuriate arganisation, for the equites
of the Principate are grouped in fwrmse and commanded by
seviri.®  Selection for the order was entirely in the hands of the
Princepe,” and probably any one with the requisite qualifications
—iree birth, good character, and a property of 400,000 sesterces
—could get this patent of nobility from the Emperor's hands. At
the times when the eensorship was revived in the person of the
Princeps,' the selection and elimination of equites may have
followed the rules prevailing under the Republican system of
revision ; * but, as the censorship was no part of the constitution
of the Principate, some department must have existed from the
first for the purpose of registering the names of applicants. We
find a permanent burean eventually established for this purpose.
It bore the title o censibus equitum Romanorum, and seems to have
been & branch of the general department of petitions (a libellis),5
Althongh this office was concerned primarily with the duty of
admission to the order, yet its holders must have pointed out
to the Princeps cases where the qualifications requisite for
knighthood had censed to exist, and they must thus have ncted
as the board that really controlled the tenure of the rank. The
formal control in this particular was, however, effected, now as
in the Republie, by a solemn and public act. The aet, althongh
& Hepublican survival, was not employed with its Republican
meaming. The parade of the knights (fransvectio equitum) on the
Ides of July had, during the Republic, been a mere procession :
it was now given the significance of the censorian review in the

1 Donye. vi. 13,

2 The sewiri wonld sem to show that thore were six furmce.  Boe Hirschfeld
Veriondtungegesch, p. 243 n_ 1,

* Henee such expressions as a #ieo Madrians sque publico Aonoradis [ Wilmnnny
1826), eguo publico exornatus ab Impp. Severo ef Anfoming Augg. (th, 1505),

b ]'p.l. g;éi\. It is probable that the revision of the knights described fn Sust
Clauel, 18, Verp, § rofers to the sensorship of these emperors.

* a ceusibua opuitum Rimanorum (Wilnonus 1975) o coneibus o lilellic Aug,
(ih. 12489 B), o fibellis ef cenmbus (i, 1257),
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Forum,! and hecame the means of testing the qualifications of
members of the order (profatio sguifum)? The knights now
passed on horssback, not on foot ; they ecould not ask for their
discharge (missio), for the tenure of their rank was no longer
conditioned by military service, althongh Augustnz finally per-
mitted all members of the age of thirty-five, who were unwilling
to eontinue in the corps, to return their public horses :® but the
knights were still questioned and made to give an account of their
conduct,' and those whose answers were unsatisfactory were
dismissed from the ranks® That Angustus took this duty
seriously is shown by the faet that he more than once asked the
Senate for committees, whether of three or ten members, to
assist him in the work.® But, althongh this parade is found in
the reigns of subsequent Emperors,” and can be traced as lute as
the fourth century A.p.* the serious duty of rejection was prob-
ably exercised more and more by the permanent bureau which
admitted to the order.

The eighteen centuries of Roman knights had, even at the
end of the Republic, never lost touch with the army. They had
ceased to be the citizen cavalry, but they were composed of the
young nobility who furnished the mounted officers of the legions.
This secondary military character was retained by the eorps in
the Principate; but it had an additional significance as well.
There can be no doubt that it was from the equifes equo publico
that the Emperors chose those members of the official hierarchy
—procurators and praefects—who were of equestrian rank, It is
less certain whether this corps furnished all the judices during
the early Principate. Jurisdiction, whether civil or eriminal,
was & burden (munus), and this may have been imposed on all
who possessed the requisite censns, whether they had made
profession for the order or not.”

1

.. g.u;ﬂr.,ﬁjug. A8 “equitam turmsa fesquenter recognovit, post longem inter.
eapadinem reducto more transvectionis."”

! ib, 38 “mox reddend] equi gratiam focft els, qui majores annornm quingoe
&% trigintn retiners eum nollent,

4 ib. 30 * Unom quemque squitnm rationem vitas reddurs eoegit.”

* Buet. Cnlig. 16 “polam adempto equo, quibus aut probrd alicuid wut
igmnminine fnesset, " ® Sust. Aug, 37, 90,

¥ In thoea of Caligula (Buct. Olig. 10) and Nero (Do Case, 1xiil, 13}, and
perhaps in thoss of Vitellins (Tac. Hist. ii. 82) and Severns Alsxander { Viga 15,

:ﬂrﬁ'ﬂfﬂhr such tille as a0 public fuder safuct
(Wilmanns 2110) ead aguates poatitemn Mudisae ailintses 00 7 g f;:t,d"ﬁ”ﬁ;
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It was nataral that an order thus definitely constituted, and
which became more rigid as time went on, should end hy enjoy-
ing titles of honour peculiar to itself. This stage had been
attained by the second century ; but the titular designations are
not strietly those of the equestrian order, but of the grades of
office to which it led. After the reign of Marcus Aurelius the
equestrian hierarchy was divided into three classes; the first
contained only the praefect of the praetorian guard who was
called vir eminentissimus ; the second the other equestrian praefects
and higher procurators, who bore the title perfictissimi ; the third
—the possessors of all other equestrian posts—were egregiil The
equestrian officers of the army were not graduated on a similar
seale of mnk, and the municipal knights of Ttaly are designated
only by the old Republican and non-official epithet of splendidi.®
The more definite, but equally non-official, epithet of illustris may
have been applied to individuals who possessed the senatorial
census and the Jafus clavus, but who were passing through the
equestrian service in the army (equestris militia), which was
preparatory to entrance into the Senate? But the name more
particularly designated men who, possessed of a senatorial
fortune, preferred to retain their equestrian rank, and even
perhaps any equites of fortune and diguity such as the holders
of the great praefectures.*

§ 7. The Funclionaries of the Princeps

The Prineeps, since he is not a king, has neither magistrutes
nor ministers subject to his will ; but he possesses a number of
delegates and servants who assist in the performanece of his vast
duties of administration. Some of these, such as the logates,

we find the title guin. decer. fudilesm) (fnfer) guatringenarios (Henzen 6], in
which n purely monetary qualification is expressod.

¥ Wilmanus nn. 1838, 2341, Jeder p. 564 : Mommsss Santer, 11l p 585,

® Wilmayns u. 2558 : Mommsen fb, n 1.

® These might have been incloded in the ewifer iliuatres wham Angustus
forbade to set foot In Epypt (Tec. Ame. i 59 “vetitls wls| permissy ingredi
senatoribes st equibfbus Romanks (lestribos ), bot the knights chivfly refirrod to
here are doubtless distinguished pormanent mombers of the onder,

1 The variants used by Tacitus would apply to both of these clisses. He nses
insignis (Ann, xi. B) and speals of primores eguitum (Hid, L 4. Two ex-
prawfects of the prastorinn guard are described as aquites Bomani dignitale senadoria
(Amn, xvii 17). Cf. nole 3.
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praefects, and eurntors, find analogies in the Republiean eon-
stitution ; others, such as tha procurators and seerotaries of
departments, are horrowed from the organisation of a Roman
household and are transferred from the life of the palace to that
of the state, We may neglect for the moment the logates and
provineinl praefects, who will be considered in the section dealing
with the organisation of the provinees, and fix our attention on
the offices of the central government, which are either peculiar
to Rome and Italy or eommon to them and the provineial world,

(i) The Prosfects—The four great praefectures, which were
concerned originally with the administration of Italy and Eome,
were those of the city (urbi), the practorian guard (practorio), the
corn-supply (anmonac), and the watch (wigilum).  Of these the first
stands entirely out of relation to the others so far as the cureer
and qualification of its holders were concerned ; for, while tha
praefocture of the city was a senatorial post, all the others WEFR,
during the preater part of the Principate, equestrian. Of the
three latter offices the praefecture of the praetorian guard was the
highest in rank, next came that of the eorn-supply, and thirdly
that of the wateh.t

The praefecture of the city was the continuation in name, and
to some extent in functions, of one of the oldest offices in Kome ;*
but the historieal continuity is rendered somewhat imperfect by
the fact that the ancient praefecture, which had originated with
the kings and had ceased to be a reality only with the appoint-
ment of the first praetor,? still continued in a shadowy form during
the Principate as the pracfecture created when the days of the
Latin festival drew the magistrutes away from Rome* But the

new office of the Principate was, in o sense, n continuation of the

old one of the monarchy. Both were products of personal rule
and were based on the theory of delegation ; the later office was
suggested by the earlier, and botl had much the same sphere of
administration.  The link between the Republican officc and that
of the Principate is found in the arrangements of the dictatar
Caesar and in the earlier procedure of Angustus, The link was
broken when, under Tiberius, the pracfecture became a permanent
and not an occasional office. In 46 mec. Caesar had left six

! For the promotions from e pracfecturn to another, sce Mommeen Sfuntar,
i, E' 1042 n 1.
p. 61 3 o 120,

¥ Tne. Awn. vk 11 1177 *duratane similnerum, quotiens ob feriss Litinzs
rraeflcitor qui consulare munus mmt-gut.“
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pragfecti in Rome to administer the affairs of the city during his
thsence ;! Muecenns had had a similar, though less definite,
position given him by Augustus ;* and when the Iatter became
Princeps, the pracfecture between the years 27 and 24 no.
became a more regular, although still an occasional office, and was
renewed from time to time by Augustus during his absences from
the eapital® Tiberius’ long periods of retirement made it practi-
cally perpetual,* and under subsequent reigns the pracfect remains
in office even when the Princeps is present in Rome?® It was,
perhaps, due to its associations with the Republican magistracy
that this office was filled by a senator and a consular® The same
associations may account for the facts that the pracfect of the
city, althongh a delegate of the Princeps and nominated by him
for an indefinite period,” is yet accounted a magistrate, and is
even credited with imperium.5
One of the early occupants of the office® sent in his resi

tion six days after his appointment on the ground that he had
held an éncivilis potestas ; and indeed the scope of the praefect’s
duties and the extent of summary jurisdietion and coercive
power which they involved, might easily lead a sensitive mind
to shrink from such un-Republicun anthority. The praefect was
briefly the guardian of the city (cuslos urbis), and nothing that
could be construed as a part of that fufela'® was exempt from
his control. It was hiz duty to keep order everywhere, at the

Y Buet. Clen. 78 * prasfoctos - . . pro proctoribis constituit, qul absents s res
urbanis admiinistraront "'y Dio Cass. 1l 28 soliaedpon Teoly dorad, s T Soned,
f 25, e pEANow wewlorevran, émirpdyas,

2 Too. Ann. yL 11 [17]. i

! Tac. Le.; cf. Dio Cuga, He, 19,

4 In Tac. Anm. vi 10 [18] It In eald of L Piso (diad 22 a.n.) “ praefectis
bl receus continnam potestaten: et lsolentin parendi gravioran ol temperarit,™

' Wo tind Maximus as praefect during Caligala's presence in Rome i 39 oo
(Dio Cass. Hx. 18).

 Tae, Awn, vi. 11 [17] * (Augustus) sumpsit e consularibos,"

T Fita Commodi 14 * praefectos urbi eadem facilitate mtavit™ ; Vit i 8
*guceessoram vivent bono fudicl uulli dedit nisl Orito prasfecto urbi, sed pelonti
Faor the frequent Hfe-long tenure of the offick see THo Cass, 11, 24,

® Punlus in DNg. 5,1, 12, 1 “(Jwlicem dore possunt) hl gquibus © mors
concessum st propter vim Imperi, siout prasfectus webi ceterique Romae
magistratus ' ; contrast Pompon. in Ddg. 1, 3 2, 38 “pom proefsctus annonws
ot i"JEJlllm non sunt maglsiratos, sed eéxtra ordinem wtilitatis covsa constitutl
sunt.

¥ Mesmaln Corvinms, praefect eins 25 ne (Jerome in Eussb, Chrom. o
1081).

W Bemecs Ep. 83, 14 “L. Piso urbis custos . . . officiom . . . suum, quo
tutels nrbis continebator, diligentissine admintstravit,”
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gumes as in the market, and for this purpose he had at his
disposal the city cohorts (colorfes wrbanae) establishod by
Augustus,! three divisions of which were gquartered in Rome
during the reign of Tiberius? But the preservation of order
implied interference with a great many departments of civie
life. The praefect controlled the theatre, the money-changers, the
sale of meat, the trading and religious gnilds ; he listened to the
grievances of slaves or to the complaints of patroni about their
freedmen, and finally even had cognisance of serious offences
committed by guardians.® The eriminal jurisdiction, which was
the complement of his authority, was so indefinite that at a very
early period it crossed that of the quaestiones perpefuas,* and, as
the tendency of the Principate was to make the lntter give way
before the former, wo are not surprised at the unlimited criminal
jurisdiction deseribed by Dio Cassins and recorded in the Digest
as vested in the praefect in the third century A.p® He might
at this time iuflict the severest punishments, even deportation
or condemnation to the mines® His police control and eriminal
jurisdiction extended to the limit of a hundred miles from
Rome” Within the city he might judge in person ; jurisdiction
in Italy he exercised through delegates® He also possessed a
certain civil jurisdietion connected with his functions of pire-
gerving order,” and finally hecame the court of appeal, in civil
eases, from officials in Rome.® But he was not o final court, for
a further appeal lay from the pracfect to the Emperor.

! Bost. Amg. 49 T Taa. Ann, iv. 5 2 Dig. 1, 19

* Tue. Awn, xiv. 41 (4D 61) “par fenominia (interdiction from Italy)
Valerlus Pontious adficitne, quod roos, ne apud prasfectum urbis arguarentur, wd
prociorem detulissel, interim specie legnm, mox praovarrando ulticnem slusyrgs, ™

! Dio Cass, Hi 21 wal vhs Sicas, Tdf v wupd whirer dx o dpgderar
fgeripory 2 gal draragsiport xal vy Top fardrov, Toir ve ér rf cdhe, whie Op
dr elww, ral vols Ew oirin ey werrjeorra wol érracodlor erodier oleeii
gplrys  Ulp. o Dig. 1, 121 % Onnils nmnine crimina praefecturn urbls sibi
vindicavlt s prasfectura urbls albi vindieari, Alomma. ], nec tantum m, quae
It urbem odmittuntor, verum en qooque, quse extes nrbem fntre Teulinm
lintrs & Inplilosn, Momms., of. 1,12, 1, 4] epistula divi Severd ad Fabinm Cilonen
praefectum urbl missa declaratur,™ " Thy 1,12, 3 48,19, 8 5.

7 Ulfafio 14, 8, 2 Dhg, 1,19, 1, 4. OL nota 5.

* Ulp. i Iy, 1,10 8 % Proefectus bl eum Serminms nrils exiurit, potestatem
non hibel : extra urbom potest jubers jodicars,”

¥ Dig. 1, 14, 1, 6 “Hed ot ex ntaedictis quioal vi ant elam aut interdicts unde
vi atilire [out unde vi siirl, Momms, ] pobest.”

" Do Ose. 1L 21 (quoted n. §); Cod, 7, 62, 17 (Constantine, o.m, 399) wg
il mtrumgus praetorem, dom guaestio ventilatur, ab aliqun parte ausitinm pros
wocitionls Taerit obyjselom, prae feeborme orbis Jullzknin sermappallator ohseregt
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The praefectus praetorio was in origin the communder of the
Emperor's bodyguard. This eorps d'élite, which even in the
Republic had grouped itself round a commander in the field, was
given & definite existence and organisation in the year 28 po,}
and became the police of Italy, the selected home foree composed,
unlike the legions, mainly of Italisn citizens,* and the protector,
often the transmitter, of the throne. Its praefects at this early
stage represent the military character of the despotism perhaps
more purely than any other officials, and even the reign of the
second Caesar conld show in Sejanus one of the most formidable
of those pracfects who were almost partners of the throne. The
danger threatened by the office illustrates its power, and this
was recognised when Vespasinn sought security by giving the
praefecturs to his own son Titus? or Beverns married his elder
gon to the daughter of his praefect Plautianus* A more
favourite method was to increase the number of its holders.
Two were frequently appointed, and three are found on two
oecasions since the time of Commodus® Gradually the mili
functions of the office ceased to be the most important, although
its military history had determined its character. The praefect
of the guard had always been the man who stood next the
throne; he was & truer aller &0 of the Princeps than the
praefect of the city, for his activity was not confined to Rome
and Ttaly. It was he who issued rapid injunctions for the
organisation of the army or for the guidance of the ¢ivil sorvies
throughout the Empire, and at times we find two praefocts, such
a5 Adventus and Macrinus in the reign of Carncalla, representing
respectively the military and civil spheres.  But jurisdiction,
the most constant of the Emperor's cares, and the framing of
legal decrees, also demanded the attention of the praefect, and
hence it Was necessary to entrust the office to the first jurists of
the Empire. Papinian, Ulpian, and Panlus were all praefects of
the guard. The change in the charcter of the office perhaps
began with Hadrian ; it was earried on during the reigns of the
Antonine Emperors, and finally achieved in that of Septimins

1 Tiio Caan, fiil, 11
¥ Tmo. A iv. 5. Otho speaks of the corps as “Italias alumnl of Romana
¥epu juventns” (Tac. B, 4 84k

® Boot. T, 8, 4 Vita Severd 14,

* Two aré rugarded as the noronl number by Dio Cassius (i 24). - Three are

fnnd under Commodis, Didius Julianns, aud Beverns Alexander. See Monimeen
Blaater, il p. 867,
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Severus. The judicial aspect of the office was now paramomnt.
The praefect has become the highest criminal judge in Italy
outside the hundredth mile-stone;! he is the court of appeal
in eriminal ecases from all provineial governors,? and judges in
those cases which the provincial governor was not competent to
decide.” He is also the court of appeal from provineial LOVErnors
in civil cases.! This extensive jurisdiction was a result of the
centralisation of judicial power in the Emperor, which we have
already traced.® It had to be delegated, and no fitter delognte
could be found than the pruefect. Convenience also dictated
that the delegation should be final, and the principle was finally
wrived at that there should be no appeal from the praefect to
the Emperor.® This did not mean that the Emperor coased to
judge ; for at any moment he might displace his pracfoct and
hear the esse himself. As the praefect judged viee principis, it
is natural to suppose that he presided over the imperial
consilium,” which attained a definite organisation in the reign of
Hadrian ;® and this probability is searcely shaken by the fact
that we find special consiliarii nominated for the praefect,?
for he exercised a varied jurisdiction and might be holding
& court at the same time as the Emperor. Apart from jurisdic-
tion, his general mandates and ordinances had legal force,

} Colintio 14, 3, 2. The right wos given by constitutions {* jam eo perventum
ont constibutionibus ), The citntion s from Ulplan, and this jurisdiction had
donbiless boun attafned before the time of Caraealla. OF Vit Aler. 1,

B Cod, B, & 8,1 (Gondinn, A, 248, with refarenos to appeal aguinst o prosses
pqu.wiunfnz o the ground of condemnstion fn ahzence) * prasfecton proetario
LIPS CHTR

¥ il 4, 85, 4, 1 (Alexander, o, 222) “ il tjorom andmadversionem exigers
rem  deprehmdert (pracses proviochs), ad Domitiom Ulplagmm prasfestum
proatorio et parentsm memn reos reniltters corabit " ef. B, 40 [411 12,

¢ g, 12,1, 40 * Lacts est. in auwlitorlo Aemilii Papiniani pracfecti praetorio
}urllu :m;;lﬂ:untlnhnjunnnd.l": o 220 8

P

¥ Dig. 1, 11,1, 1 { Areading In aarly part of fourth century ap,) @ prasfoctornm
ctoritas . . . in tantom mernlt augeri ut appellned o prosfectis prastorio nom
possit.  Nam ctm sntes gusesitum Fuisset an liceret . , . st sxiazent exempln
eorum qui provocaverint, postes publice sentantia privcipali loeta appellandi
facultns intondicta est ;" Cod, 7, 62, 19 (Constunting, a.p, 381} “p pracfectls
“mmmhmywm "ﬂ: l::;imnn."

T Fita Marei 11 = stoum praefectos, quornm et sueforiints
pericnlo semper jura dictavie.” 5 %

* Bee below on the ormsidinm.

¥ Karlown Rechiapesch. L p, 540, A knight of the thind century s appolnted
in emuilivm pragf. proet. iton wrb(i) ex sovre fusiione |Hepmn anie), Cf
Mowmmison Staater, . p. 1122 0. 1.
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provided that they did not conflict with laws or imperial
constitutions.!

During the greater part of the Principate equestrian rank
was n necessary qualification for this praefecture. Senators
first began to hold this office from the time of Severus Alexander,
who gave his pracfects senadoria dignitns and the title clarissimus?
for it was held that one who pronounced judgment on a senator
shonld himself be of senatorial rank® At the time when the
praefect was o knight, dismissal from office often took the form
of making him o senstor or & member of the senatorial order.*

The prasfectus annonae was the final product of a question
that had never ceased to agitate Home from the close of the
Punic ware. Anxiety about the supply of corn to the eapital
had raised Pompeius to an extraordinary position in 57 8.2,,* and
in 43 the Senate, alarmed at the possible desigzns of Antonius and
Octavian, had agreed that no individual ewrafor for corn should
again be appointed.® In the early Principate the duty belonged
technically to the asdiles cerealss instituted by Caesar;7 but
epochs of scarcity led to its being taken over by the Princeps.
Augnstus accepted the task in 22 B.0.® but whether as o per-
manent cure is uncertain,® and in 18 n.c. and 6 A.D, experiments
were made to carry it through by the appointment of curafores
of praetorian or consular rank." Finally, as a definite cura of the
Princops, it was given to a praefect. The cure annonas as nnder-
taken by the Princeps involved two charges; firstly, the gratui-
tous distribution of corn to the poorer classes at Rome, and
secondly, the placing of corn on the Roman market for
chasers as well as recipients. It was with the latter of these
duties that the praefect wus chiefly, perhaps exclusively, con-

1 Cd, 1, 26, 2 {Alexander, op. 235) “ Formam & prasfocto proetorio dnknm,
etsi generalis it, minime legibus vel comntitutionibue contrariam, si nihil postea
ox nuctoritnte mea nnovatum est; servad aequmm est.™

B Vita Ales 21,

# ib. * Alexander antem idcireo somatores esse voluit praef. prast., ne quis non
netinbor de Rouinbo senntore juiionret,”

4 b, “ei quls imperatonim successorem praef. pract. dare vellet, Tatichiviam
eildem ., . summitteret™ ; of, Fits Commindi 4 § Vit Hedeiand 8 “com Attionom

€X prastorii ornamentis eonsulnribus prasditnm faeeret somatorem,”
Oie. od AfL iv. L, 73 Dio Cass. xxxiz. D,
T o Caes, xivi 89, ¥ g 1,2 2 32

B Do Cpan, fv. 1; Mow Ane, Gr. 0l 6.

® Mommsen Stamtsr, il p 1088 n. 1; Hirschiehl Ferwaltungsgesch, 10 n 13
Enrlown Rechisgesch. i p. 553,

¥ Dio Casa. Yy, 17 3 Iv, 20,
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corned.! He had to see that the requisite mass of grain was
brought to the market, and that it was sold at & moderate and
stable price? Assistance was furnished him by subordinate
officials in Rome itself, in the harbours of Italy, and in the
provinees, senatorial as well ns imperial ; but the number of thesa
procurators was not large, since the lower departments of the
corn-supply were managed by puilds, such as those of the
mensores and paviewlari® “associations that originally leased
their services to the state and finally bécame it instrumenta™ *
The praefect possessed o jurisdietion arising from his adminis-
trative duties. He listened to criminal informations touching
the publie supply of corn,® and seems even to have heard cortain
civil actions arising out of the corn trade.® The appeal from his
judgment went immediately to the Emperor.”

The institution of the praefectus vigilum was equally the result
of the Emperor's undertaking o special department of adminis-
tration that had formerly belonged to Republican magistrates.
The gnardianship of the town against fires and nocturnal dis-
turbances had belonged chiefly to the friwmvivi capifales® and in
a more general way to the aediles. But the Repablican appli-
ances were found insufficient, and Augustus formed an early
scheme for giving the curale aediles o fire-brigade of six hundred
glaves? TEven this did not prove satisfnctory, and in A.D. 6 he
undertock the new eura—an undertaking which was followed by
the establishment of seven cohorts of eigiles, one for every two
of the fourteen regions of the city, and the creation of a praefect
set over the tribunes who were commanders of these divisions®
This praefecture was, like that of the cornsupply, equestrian, and
the two differ little in rank ; for, although the jrasfecturs annonas
was reckoned superior, direct promotion from the command of
the vigiles to that of the praetorinn guard is found™ The

v Progfects frumendi dundi are found, apporently for the parpose of diskribu-
tion, as lats a8 the second century. They were generally exr-prmetors and
nppointed er smafus conaulto, probably because the arrarivm bore or contribited
to the cost.  Bee Mommssn Stwater, [l p. 078 ; Earlows Rechtsgesch. i, p. 553,

® Do Opas, 1l 24 ; Seneen de Bree, Vitnz 10, 1.

 Hirechfell lu Philologus 1870, pp. 70

b Karlown Rechtageach. L p. 656,

» Dng. 48, 3 138 ; of 45, 11 1. "ib 14, 5 8514, 1.1, 18

7 ih, 14, 5, § “sententiam (praefecti annonas) conservavit Lupertor ; et
Dio Cass, 1i. 34

* p. 235 " Dio Cosw. liv, 2,

 Panlus in Dig. 1, 16, 1 and 3. U Karlowa Rechiagesck. 1. . 508,
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praefect protected the town and patrolled the streets by night,
and he exercised a jurisdiction closely connected with his palice
funetions, and resembling, in a lower degree, that of the prasfect
of the city. He tried cases of arson, robbery, burglary, and
theft in haths;! but the higher jurisdiction in such cases
belonged to the praefectus wrbi, and the praefect of the watch
could not try Roman citizens on capital charges? In the third
century he possessed some civil jurisdiction in matters connected
with leases and house-rent.!

(i) The Curafors—There wore certain curas undertaken by
Auguatus which he did not give to equestrian praefacts, but to
senntorial éurnfores. These curge of the roads of Italy, of the
publie works, of the public water-supply, and of the channel and
banks of the Tiber (viarum, operum publicorum, aguarum publicarum,
alvei et riparum Tiberis), were filled by nomination of the Princeps,
but their holders were perhaps, like the praefects of the aerarium,
regarded as officials of the people or of the Senate mther than of
the Emperor ; the reason for this view probably being that the care
of the roads, apera pullica, and the like was concerned with sefum
publicum, and * the public soil in Rome and Italy was, even after
the foundation of the Principate, not the property of the Em-
peror but of the people or the Benate.”* Hence in the early Prinei-
pate the pecuniary means for this administration was guaranteed
from the aerarium, the fiscus merely contributing®  Hence too the
oceupation of these posts by senators and their method of
appointment.  In 11 B.C. Augustus nominated curatores aguarum
with the consent of the Senate (er comsensu sematus, er sematus
auctoritate) ;% the curatores operum publicorum and vierum were per-
haps nominated in the same way, and the cwafores of the Tiber
were in Tiberins' reign appointed hy lot.”

! Dig. 1,153 of.12, 4, 15 ; 47, 2, 67 [56] 1.

T 1,15 Sand 4 Ohd 1, 48, 1.

% DNy 19, 2, 66; 20, 8, 0.  Progfecti eigilam (one of whom i the Jurist
Herennlus Medestinns) take part ln o controversy which has come down to s
lown: as the fir fullonum [Broos Fomtes: O L. vi, n, 266) The easa has
beem discussed by Bathmunn-Hollweg Civilprosess il p. 767 1, 60 and Mommsen
in CALE Le. ; Stanter, i p. 1068 . 8.

4 Karlown Reelitagesch, i p. 530,

¥ Coins of 16 5.0, exist (Eckbel vi. 105) with the inseription * & p. q. B bup.
Can(=ari], quod v{ise) m(unitne)s (unt) ex ea plecunta) qiuam) i ad alerarinm) de-
(tulit) " ; of Wite FPerd. D “serurium in sunm statum restitnit,. Ad o
publica cortum swmptum constituit, Heformamdiy viis peerniam contulie,”

* Froutinns de Aqueed, 100 and 104, T Do Cass. Ivil, 14.
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(iil.) The Procuradors, —The quasi-magisterial position of the
occupants of the higher imperial posts could not be reflected in
the lower grades of office. So far as the detailed mindsterio
principatus ' were concerned, the Princeps adopted the analogy
of the Roman house, not of the Roman state, and employed
gither general agents (procuralores) or assistants designated by
the secretarial or other duty which they performed (ab epistulis,
o vafionibus, ete.). There was always a distinction between the
two classes, which was still preserved now that they had beeome
official. The agent of domestic life might indeed approxi-
mate to the condition of a mere bailiff, and might be a slave;
but the necessity for representing the absent dominus in courts
of law had made it convenient that the procurator should be n
free man; and the idea of agency, usnally of general agency
(procuratio omnium rerum),® was closely associated with the word.
On the other hand, the slaves and freedmen of the household
who copied and kept accounts, were not agents; and, in ac-
cordance with this distinetion, the offieials of the Principate who
bear such titles as ab epistulis, a libellis, a valionibis, are not
spoken of as procurators, although one of these posts might rise
to the dignity of a proeuratorship, as that e rafionibus did.

Although from the point of view of functions the two classes
. must be kept distinet, from that of qualifieation they may be

discussed together. In both we observe the tendency for the
household to become a burean, for the freedman and slave to
give place to the Roman knight. Tiberins' household consisted
mainly of freedmen® and their influence reached its zenith in
the reign of Clandius. An Emperor who sought popularity
might, like Vitellins, transfor the mmisteria of the Principate to
Homan knights ;* but no comprehensive attempt seems to have
been made to reorganise the hureancracy on this footing until
the time of Hadrian.® Heneeforth the higher grades wers held
as a rula by knights, Unlf the lower being possessed indifferently
by equites or freedmen. The procuratorship was the patent of

! Tao. Hid, I 68, 2 Cle. pro Claee, 20, 57,

2 Taie, Ansi, iv. 6 *intrs pancos libertos domue.™

* Tor. Mist. 1. 58 * Vitellius ministerin principatus per lbertos agl solita in
squites Romancs disponit.”  In Otho's relgn we find o mentlion of Beenndns the
rhotor dwl rie dmsrrobiv yreduovor (Plot. (kha B).

* Tha evidence for Hudrian's ehange is muinly eplgmphic.  Ses Hirschfld
Veronlfungagerch- L p. 32, Two instances of it are found {n Vite Hadr, 209 gh
epistills ot a libellis primus squites Homanod habult,"  Dio Caas, Hi 25,
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equestrinn nobility (equesfris nobilifas),! and we have seen that
titles were finally devised to express the differences in procurs-
torinl rank.® The civil service now became closely connected
with the mrmy, and the occupants of civil posts were mainly
rotived officers, men who had held at lesst one of the thres
positions in the equestrian service,” and who, after the second
eentury, had generally filled every grade before they took the
procuratorzhip.* Thiz militarising of the administrative service
is one of the most curious features of the Principate. It gave
that service it precision, its rigidity, its tendency to work ns
o smooth machine almost independently of personal eontrol.
This tendency was a blessing in so far as it was calenlated to
diminish the infinence due to the idiosynerasies of the Princeps,
or of any individual holder of office ; but one cannot help sus-
pecting that a great deal of the administrative tyranny, which
darkened the closing years of the Principate and weakened the
Empire, was dus to the ineradicable habits of routine inspired
by a military life, and that the Greek or Graeco-Asiatie froed-
man, although a more corrupt, was, on the whole, & more capable
administeator.  The military supply was not, however, altogether
gufficient, and from the time of Hadrian s eivil career was also
open, which gave a chance to the aspiring lawyer.

Theoretically the procurator's duties were those of mere
agency, and he had little discretionary authority and no genoral
official power. Tiberius’ emphatic statement that his procurator’s
husiness was merely to manage the Emperor’s slaves and personal

y® is echoed in the language of the IDhgest, which tells

us that the duties of these servants of the Emperor were strictly
defined, that they were accountable to their master for the use
made of the finances or property under their care, that they
could not give, sell, or transfer it, and that *careful manage-
ment” was the limit of their power® It was only when they
kept within these bounds that their acts had all the authority

I Tan, Agrie. 4 "Cn. Julins Agricels . . . nfrumqoe avim proorstorem
ﬁ?wzjglbnl:l. qune squestris nobilitas est.™

7 j’:u the posts of procfecius cohertls, tribumws malitem, grasfectus aloe,  Bop
Anet, (Toud, 26,

4 Hirsohfeld op. eit. p, 248,

& Tae, Anw. v, 15, Sea p, 185,

¥ Ulp. in fhg. 1, 18, 1, 1 #&i venditionis vel donationis vel transnctionis cansa

quid agat, nihil agit: pon onim aliensre el rem Cassiris, sed diligenter gorers
commissum est "
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of those of the Princeps himself! But the extending spheres
of their operations rendered it impossible for these limits to be
rigorously preserved. Clanding asked and obtained that his
proeurators should be permitted jurisdiction within their own
financial departments *—an almost necessary result of the fact
that in the provinces {and especially in those under senstorial
management) there was no eonvenient court of arhitration to
decide when money was or was not owing to the Princeps.®
The consent of the Princeps, also, to the procurator’s ncts must
eventoally have meant the consent of the chief burean at Rome ;
for, in spite of the extraordinary eapacity for personal govern-
ment possessed by the Roman Emperors, the fiscal system was
too complicated for every detail to reach their ears.

The chief duties of the procurators were financial, and most
of these agents ean be summed up under the title procurafores
fsct. A number of titles are met with which clearly have refer
ence to the central department at Rome Such are procwrator
summarum found in an inseription of Nero's time and borne by
a freedman® procurafores rationum swmmarum,® rafionalis summaoe
rei, dispensatur or dispensator summarwm,” and vilicus summarum.3
The titles belong to different epochs, and it is difficult to establish
their precise import. It is generally ngreed that from the time
of Claudius the title ¢ rofionibus was reserved for the chief
controller of the fisus. After the reign of Hadrian this post
wus reserved for equites,” and the members of the central burean
had a higher standing than the financial agents in the provinces.
The title procurater rationum summorum, which belongs to the
second epntury, denotes some highly placed official connected
with this central chest ; but, as it does not seem to be identical
with the title a rafionibus, it has been thought to represent a
subordinate controller perhaps instituted by Marens Aurclius2®

1 Dig. 1,18, 1.

* Suot. Cloud, 12 “ut . . , rmin essent, quae procurntores auf In judicsndo
statuerent, precario exegit” (from the Senate). Tagitus exaggerntes the nature
of the change whin he says that * Clandine libertos, ques pei familined prasfocerat,
albbque et ligibus adpequaverit '’ { Ann, xii. 00).

01, Ulp, in hg. 1, 16, 9 [with reference to the daties of proconal) * aene
sl fsonlin peevninrin covsn sit, quas wl procurntorem prineipis respicit, meling
fecarit, &l absiineat,"”

4 Henzen 0525, * Wilmanus 1858, 1202,
:' El}f-fﬂu 26, tl.'ﬂf : Huoat. ]-"!l:lp. 12 ; Hengen 63046,

Ol v » Hirchleld Ferwaltungopeach. i p, &
W b, p. 85, ik ki
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The title rafionalis, which was often identical with procurafor,!
seems at some period within the third eentury to have replaced
o rationibus s the designation of the chief officer of the fiscus?

Amongst provincial procurators we may enumerate first those
who were confined to the imperial provinces. The procurator
here oecupied the position which the quaestor held in the public
provinces; he was the chief officer of the provincial fiscus
collected the taxes due to it, and managed the dishursement of
its funds. There was also a treasury connected with the military
station in the province {fiscus casfrensis), and at the hiead of it a
procuraler eastrensis, who superintended the payments made to the
soldiers,® and military expenses in general.  Other procurators
were common to all the provinces; for even those that were
#publie 7 paid ecertain dues to the Emperor® Such were lapsed

ies and the goods of the condemned (bema coduen and
damnatorum), after the fiseus had asserted ite claim to these
revennes,® and the taxes owed by Roman citizens everywhere,
sich us the vicesima heredifotum and the ceafesima rerum venalium,
But the public provinces owed more direct dues to the Princeps
as well. Thus Africa, n corn-supplying but not an imperial
provinee, was brought into the closest relation with his cuwra
annonas, ard even the most peaceful districts must have defrayed
the expense of the necessary military protection, and surrendered
certain revenues to be collected by imperial officials.

Common, too, to all the provinees were the agents who
managed the imperial estates (procurafores pafrimonii or patrimonii
privati).® We have already noticed that after the time of Severus
a distinction was drawn between the res grivala and the pafri-
monium of the Emperor.” From this time onward the procurafor
rerum privatarum is distinet from the procurafor patrimenii®

1 Of, the title of Dy, 1, 19 “De officio procurstoris Cassarls vel stiosalis™

& Hirselifold, op. eif. p. 37 ; Lisbennm Heifrige sue Peroalfungapeach, p. 32,

3 Strabe fii. p. 167. The title o eopils milifardus 5 fooud in inseriptioos
(Orelli 2022, 3505)

& Tue dnm il 47. Here it ig soid of cities of Asin, “guanium nemrio ant
fimn penidebant, in quinquennium temisit (Caesar).” The procsrafer Arice of
Ana. iv. 15 8 probably a procurator patrimonii.  See p 395

® p. 306, For procurstors ad bowa damaeiorus see Wilmanns 1278, 1201,
Far a procurnior a cadueis, CUF L. UL v, 1622,

€ Wilmanns 1257, 1972, 1273, 1275 1285,

T p 804 )

& Timesithens, the father-in-law of Gordian, was proe. fom pafripond g md,
privatar. in one district, peoe, sation. privaf, in nnother { Wilmanns 1203},

g
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The non-financial proeurators, who were actually governors of
districts, will be discussed when we are dealing with the organis-
ation of the provinces.

The tenure of office by a procurator was indefinite, and
depenided on the imperial plessure. Technically their posts
expired when the Princeps who had appointed them died,! and
the renewal of their office by his suceessor, although it must have
beon the rule, was treated s & new appointment. The posts
were well paid and procumators bore the titles frecenavius, duce-
nariis, confenaring, and seragenarivg, according as their salaries
varied from 300,000 to 60,000 sesterces. The salaries of the
procurators at Home were probably higher than those belonging
to the same departments in Italy and in the provinces Thus
the procurnfio rafsonis privatas was probably in Home a frecenarie,
in the provinces a ducenaria, in Italy, where it would be merely
a branch of the central office, & centenaria procuratio?  Promotion
gooms to have been determined chiefly by merit, and one of the
strong points of the system was that there was no mechanical
system of advancement. It was possible for a secretary, who had
never been a procurator proper, to be appointed to o praefecture,®
but, as a rule, several procurstorships were passed through before
this summit of equestrian amhbition was attained.*

(iv.}) Personal Assistonts—The secretarinte of the Prineipate
was, 65 we have seen, but the business side of the organisation of
a Roman household, but so rapidly did the importance and official
aspect of these posts develop that already by Nero's reign a
Roman uoble, who kept assistants with such titles as ab epistulis
und a libellis, might be suspected of treasonable designs.” These

I Hernidian vii. 1 {Mazimin) we r¢ féparelar vioar, forpeydre v "Alebde fow
rogodirwe érdw, Ty Samihelov Fiv dridwepyge 1 el Vila Pert. 12 “Bane nullum
ex ¢ln, quos Commodus rebos gerendis fpposnerat, mutavit, exspectans - arbis
natalsm, quod enm dlias rerm prineipiom volehnt esse,”

% Liebenam op. cif, p, 56,

* Vit Nigri 7 “cum wnus sd memoriam, alter ad Hbellos paruiseet, statim
prasfecti Metl sunt [Panlus et Tplanos).”

4 This may be Mustrated by the careers of Buorms (proc, Augustae, proe, T5
{nesariz, proc. oivl Clowdis, progfeclo prastori, O L xii. GB42), of Vibinous
Tertullus (ab epiatudis Froeeis, proe. o vationibus, pragfectus vigifum, CF L, §i5
G574) and of Sex, Var, Marcelius ( proc equarim, proe. fSrittanise, proe, vationis
privufoe, rice-progfecins prastorio, Orelll ).

¥ Tae, Ann zv. 35 (onder Nero, in an, 84, Torguatus Silenny was forced to
identh on varions groomds) “quin sum joter liberion haters, quos ah uliz &t
Hibellin ot eatiomibne appellet, nonlna summoe curas of meditomenta®™ s of fh,
vl 8 (An, G5} “lpsum dehiee Silomm fnerepult bsdem goibne putrunm ejus
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secretaryships beeams, in fact thongh not in law, great offices of
state. They required more highly trained ability than most of
the procuratorships, and, as they brought their holders into elose
relations with the Princeps, the influence and the power of
pattonage which they conferred must have boen enormons.

The official ab epistulis put into shape all the decisions of the
Princeps which took the form of letters, so far as these were not
written personally by the Princeps himself The answers to
the consuliationes of officials, to the despatches of generals and
provincial governors, or to deputations from foreign com-
munities, together with the nomination of officials and officers
and the conferment of privileges, passed through his hands.!

The official a libellis drew up the answers to petitions (preces,
libelli)* made hy private individuals to the Emperor. The
answer was generally given in a short subscriptio appended to the
document.” The framing of such replies required econsiderable
legal knowledge ; henee it is not surprising o find that jurists
like Papinian and Ulpian held this post.

The official a cognitionibus was the ndviser of the Emperor on
legal points, which were settled by imperial decree. The points
on which advice was given were perhaps wholly thoss of efvil
jurisdiction, and were probubly such as did not need to come
before the imperial eomilivm.®  The office was in existence at the
beginning of the third century,” but is thought to have been
subsequently merged in that a lilellis®

The official @ memoria 1= first mentioned about the time of the
Emperor Caracalle. His function was probably to put into form
and reduce to writing (often by dictation to a seeretary) T such

Torquatuem, tanguam disponerst jam imperii corms procticeretqne mtfonibos b
Tihellia et epistulis [wrtos,"

! Do Cass, Hi 38 ; Btat. Siw, v. 1, esp, 88-107 ; Justinns cliii, G, 12; Bnil. sy,
Asorimior.

¥ Beneon Coma. md Polyh, vi, 4 sl 5,

4 Vit Cwrind 16 * fastidinm subsoribondi tantum habuit ut inparum goemnidam
- = 5 8d aubseribendum poneret.” The Prineops himself may not Lave written more
than his signature, See Fifa Commodi 13 & ipse Commodns in snbseribends taridns
et neglegens, ita ut lihellis unn forma multis suhscribarat,”

4 Karlown fechispesch. L p. 545.

¥ Do Onss, &p, brovill, 13,

! Karlown Le

T Fita Carini 8 * Julina Calpurnins, qui od memoriam dictabat®  Ha nttendid
the Princeps with the other secretories ; soe Tita dfern 31 * Postmeridianas horas
suhacriptioni et lectioni epistularom somper dedit, itn ut ab epistulis, & libeliis ot
A mamatin semper adsisterent,”
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specches and verbal decisions of the Emperor as did not fall under
the competence of the other officials.

(v.) The Consilinm.—The consilium of the Princeps ! was merely
a renewed manifestation of that eternal principle of Roman public
life which directed that a magistrate shonld seek advisers. A
couneil was necessary for publie confidence, but an imperial con-
siliwm was originally no part of the constitution of the Principate.
Tiberins imitated Augustus in secking advice hefore coming to o
iecision on important matters ;® yet when he sat as a high
court of eriminal jurisdiction, his board of azsessors eould he
ileseribed as consisting of a “ few friends.”*  The hoard may have
hecome more determinnte in succeeding reigns, but the first
Princeps whom we hear of as giving it a definite organisation was
Hadrian, That Emperor, we are told, when he held u court of
justice, summoned as his advisers jurisconsalts approved by the
Senate! Tt is only a fudicial council that is here deseribed, and
there is nothing to show that these legal experts were necessarily
consulted on administrative matters. The basis, however, was
laid for a permanent council of state, and the consiliarii Augusti
of this period beeame n definite and salaried class® They
included both senators and equites,® and some bore the title
Jurisperifi’  Others may not have been gifted with special know-
ledge of the law, and may have been employed in cases where
general ability or experience way have been of more value than
juristic training.  Actual jurisdiction was not, however, the only

! This consifinm must not be confused with the committes of the Swnate which
lindl Teen employed by Augnstus and Tiberios, but was subsequently diseontinged,
This bonrd, eomposed of some of the magistrates and o number of snstors ehosan
by lot, had given a preliminary considerstion to the business to be sabmitted to
tho Benste (Soeb, Awg. 35 ; TW. 65 : Dio Casa 10 21). Bomething llke it wis
dovised by Mamaes in the mign of Beverns Alexunder (Dio Cass, lexx, 1 3
Herodiagn vi, 1L

* Dio Cass. Iv. 27 5 Ivil T.

* T, Ann. Bl 10 *paogis familinriom adbibitis " (in the trinl of Fisn, an.
20). In Nero's trial of Octavia in a.n. 82 his body of advisers (" smiioos quos
velat consilio ndhibuerst princeps™ Tac. Ann. xiv, 82) may havs been regnrided
as 4 eonsilivm domesticem.

! Vile Hude. 18 “eum judicaret, in consilio habuit non smisos suos ant
comites solum, sed juris consullos . . . quos tamen senatus omnes prohaaser, ™

¥ Hirsohfeld Fermealtungspeseh, | - 216 Probably only the aquesirian
mambers of this board received salaries (Mommsen Staater. L. p, 990).

Y D Vit Hadr. 5 “erst . . . tone mis, o, cum ['inceps ransas agnosceret,
et wenatores et equites Bomanos in consillum vocaret et sententinm ex rmrmdnm
deliberations proferret.”

7 g * centenario consilinrio Anginst]) . . . joris perito ” {Wilmanns 1286),



X THE FUNCTIONARIES OF THE FREINCEPS 441

oecasion on which legal knowledge was indispensable in an adviser.
The help of the jurist had to be sought in the framing of the
imperial constitutiones' and we are told that for this plrpose
Severns Alexander was assisted by twenty jurisperiti out of a con-
silium numbering seventy in ull® A difference of personnel
for different branches of administration is easily comprehensible,
for it is improbable that the Emperor needed to summon all his
councillors on every oceasion on which Le took adviee® The
mode of consultation was wholly informal and depended on the
discretion of the Princeps. Angustus in the exercise of his juris-
diction distributed voting tablets (faballae) to his councillors, on
which they could inscribe acquittal or condemnation or a
modified verdict. We cannot imagine that the votes were
reckoned as in the jury system. The fabellae were for the en-
lightenment of the Princeps, and he may have decided aceording
to the weight of the names of those who handed them in. Nero,
we are told, took opinions on paper, and, after reading them,
gave his own judgment as thongh it were that of the majority
uf his advisers" [Under Severus Alexander opinions were given
verbally and taken down in short-hand.?

We have already shown that it is probable that the imperial
congilitim in its developed form was employed by the praefect of
the praetorian guard when he gave judgment wies the Princope.?

1 g 380.

L pFﬂn Alex. 18 " neque ullam cobstitutionem sacravit sine viginti Jurlsperitis
et doctlasimly ac saplentibas viris isdemque disertissimis now miou quingungisks,™

 In Maecenas' supposed advice to Angnstus, which in this, ns iy other reapiects,
probabily reflects the practice of the time of Dio Cussdus, {t is said of the conedism
EXNae ddNhore Smporwrcdrerar (THo Ciss, i, 28),

¢ Sunk. Awg. 83,

! Buet, Nerv 15,

Y Fita Aferx. 16 “ot intur per sutentlss singulorum se  scriberebnr ekl
1|ui;|;ueﬂi;imat."
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CHAPTER XI
ITALY AND THE FROVINCES UNDER THE PRINCIPATE

§ 1. The Organisation of laly

THE chief feature of the organisation of Italy during the early
Principate was  the completion of the efforts made during the
Inter Republic at incorporating its towns with Rome. The unity
aimed at was chiefly that of jurisdiction, but we have no evidenea
of the steps which Augustus took to perfect the system of judicinl
centrahisation, which had been devised at the ¢lose of the
Republic.! At the same time this Emperor adopted a device
which, though its full details and effects are unknown, seemed
to foreshadow the later principle of a close administrative unifi.
eation of Italy with the eapital. He divided the peninsula,
exclusive of the immediate territory of Rome, into elaven regions
(regiones).* The immediate purpose contemplated by this division
i unknown ; bat it laid the basis for stubsequent distributions of
many branches of Italian administration. The public domains,
taxes paid by Roman citizens such as the ricesima heveditatum,
and the results of the census, were organised or ealenlated

regions.® They were employed, therefore, for work which neces-
sarily fell on the central government, and this organisation o
far implied no infringement on the communal wntonomy of the
towns. Such infringement came as a necessary resnlt of the
inflnonce of the personality of the Princeps, which finully domi-
nated Italy as effectually as it controlled Rome, But its coming
was very gradual.  The final change may be illustrated by the

1p 814,

s giiu. HN. il 48 “mute ambitom ejus Utnling) urbesque enumerabimuns,
qua In re preeferi neesssarinm est auctorem ooa diviom  Angustom seetturos,
riueﬁ.pum:mqn ab eo fuctam Italise totius in regiones x,"

¥ fHee the refermnens n Marquardt Stanterere, | B 290,
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disappearance of the municipal comitia, the limitation of local
juriadiction, the loss of an independent system of loeal finance,
and the control oltimately assumed by the central government
of the actual administration of many of the Ttalian states.

Of these changes, the downfull of the comitia is perhaps less
remarkuble than their continuance for so long a period after the
aesemblies had ceased to be a reality at Rome. A Latin colony
in the time of Domitian still elects its magistrates at a comitio
euriata,! and the transfersnee of this principle to Spain shows itz
prevalence at the time in Italy, The paucity of inseriptions of
the early Principate which speak of elections by the only alter-
native body, the local Senate, is remarkable, snd there are clear
indications of the survival of the principle of popular election
until the timo of Antoninus Fius® It doubtless retained its
hold on Ttaly as late as it did on the western provinees; its
disappearance from the whole municipal sphere was the result
of a new system of ereating magistrates, the characteristics of
which will be traced when we ave dealing with the provinoes of
thiz period® The elective power of the assemblies no doubt
survived all their adminigtrative funetions. The tendency even
of the early Principate was to confine these to the local Senates,
which were accounted more responsible bodies, and were far
better instruments of the cantral eontrolling power of Rome.

The limitation of the local eourts of law cannot be fully illus-
trated, but it is to some extent connectod with the establishment
of high individual authorities for jurisdiction in ltaly, which
beging with Hadran, That Emperor divided Italy into four
great cirenits, and placed each of them under o consunliri®
These magistrates were replaced under Mareus Aureling by
juridici ® of practorian rank, whose purely civil jurisdiction was
finally concerned with that portion of Ttaly which was separated
from the wrlica dioscesis, the sphere of the prastor’s competence.”

1 Lex Malacitana e, lin
2 Kubn Verfuseung es rilunischen Beiches L pp. 236, 287, To an insoription

of Hadrisn's time we find in Ostia 2 owle o o o dn comalfils focfus (O L xiv. 375).
For this and other instanced see Lishennm Stadteveraitung p. 479,
* p 434,
P

i Fita Hadr. 22 “gquattuor consulares per ommem Italiam jodices constituit,”™
Of Antouinos Pias, who was one of these, it is siid *eum Italicm regeret ™ | Pida
Anton, 3}, CF App. B0 L 38

? Vita M. Anfon. 11 *“datis joridicis Ttaling consuluit ad b exemplom, que
Hmlrinnus consnlares viros reddere jom prasceperat.”

¥ Ulpinn in Fregoents Vaticana 205, 232, 241.
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These officials are mentioned ouly in connexion with extraordinary
jurisdiction concerned with trusts, the nomination of guardians,!
or questions of administrative law, such as a controversy
concerning the qualification for the decurionate.? But, as extra-
ordinary jurisdiction was gaining the upper hand of the jus ardin-
ariwm, and as such sdministrative questions would at an earlier
period have been settled by the municipalities themselves® the
powers of the juridici may be regarded as a very real limitation
of those of the loeal magistrates and senates. We have already
seen that all the higher eriminal jurisdietion of these towns had
disappeared.  Within the limit of a hundred miles from Rome
such cognisance belonged to the praefect of the city, outside this
limit to the praefect of the goard.*

The financial difficulties under which many of the Italisn
towns laboured, invited a further system of imperial control.
This took the form of the institution of cwratores rei publicas, of
senatorial or equestrian rank, whose existence is traceahle from
the olose of the first century A.D., and who were given by the
Princeps as extraordinary commissioners to reinvigorate the
financial life of poverty-stricken municipalities.

But an even more vigorous control was impending, which was
to bring Ttaly nearer to the condition of a provinee. The extra-
Ordinary commissioners known as correctores {Beopflorad), whom
the Principate often gave to free cities or districts in the pro-
vinees," were finally transferred to Italy.™ When its municipalities
were placed under this tutelage, there was little more than a
formal difference between their condition and that of the subject
fowns, and nothing but a more regular system of administra-
tion and the imposition of direct taxation was wanted to change
Italy into & provinee. Both these changes were effected under
the rule of Diocletian. Italy was, it is true, not divided into

! Ulp, Le.; Dig. 40, 5, 41, 5,
! Pronte m; Awiicos il 7.
! Marquardt | Stastevere, {. P- 227) remarks that el & question us the quali-

feation of o decurion belongs nnder Coounr's legislation {lex Creoncnsis o, 105} to
the miuniclpal conrts,

¢ pp. 408, 410,
b Mommien Stautsr, i p- 1082, Liebensm Stidtere P 450, mnd in Phis
ﬁ:p:q IvL.EHEl . How fur this euratorship becawns u standing office is unesrtadn,

¥ 1:;" first olficlal ad corrigendmn ot dtafime belongs to the Yenr 214 an,
w i i
e LT: pmm:rdu::.};;mw goos Tack to the time of Trajan | Marquardt Stoty.
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provinciae, but its distriets were placed under regularly-appointed
eorvectares, and its lands supplied revenues to the imperial court
and to Rome. This climax of centralisation was probably the
inevitable result of the imperial system and the external eirenm-
stances of the time. To the Princeps Italian and provineial
problems were the same; Italy was not always the country in
which the Fmperor established his permanent residence, and, as
the onset of the barbarians threatened even the Italian frontier,
there was no possible renson why Italy should not pay its quota
to the general taxation. But economic and socinl evils may
have contributed to the imperial encroachments on Italian
administration. The weaknesses which led to imperial control
may have been those which the Emperors sought to eure. These'
were poverty and depopulation, and how earnestly they were
grappled with may be seen by a glance at the system of state
support known as the alimenfarium. The leading idea of this
institution is the endowment of o stete or district with a fund
which should give partial support to ehildren, and by this means
encourage production and relieve the responsibilities of parents
or guardiane. Such charitable efforts had, at an early period,
been made by individuals ;! and from the reign of Nerva the
state, as represented by the Prineeps, took up the enterprise.
Nerva's example was followed by Tmjan,* who extended and
organised the system, and similar efforts were made by Hadrian,
Antoninus Pius, Marcns Aurelius, and Severus Alexander.® The
form usually taken by the endowment was an advance by the
Princeps of funds which were deposited on good landed security
at moderate interest, 5 or 21 per cent. From this interest a
certain number of boys and girls were to be supported, by the
gift either of a certain amount of corn or of a sum of money—
twelve, sixteen, or twenty sesterces—per month. This BUppOrt
was guaranteed until the boys had attained their eighteenth and
the girls their fourteenth year* The details of this organisation

1 Bes the inseription of Atios of the time of Angustus (Wilmsnns 1120), »T.
Helvio . . . legaio Csesaris Avgustl qul Ationtibus HS , . . legavit, ut lilberis
earum ex reditn, dom in setatem pervesirent, frumentom et postes sestertin
sloguln millia darentor,”

= Vietor Epit. 12 ; Dio Case laviii. 5

¥ Muorquanit Steatevere, fi, pp. 148, 144, Pins, in honour of his wife Faustine,
ereated & fuud for puellas Fawstindonae | Vita 8) ; Alexamler, in honour of his
mother, one for pueri pueilosgue Momman ( Vit 57),

4 Dar knowledge of this institution s derived chisfly from two netal talie
the Tabwla Veleios {of Veleia in Cisalpine Gaul) pnd the Tobwle Backianoris (of
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were supervised in each locality by & yuoestor alimentorum, while
the general control of the funds over a large district was
usnally entrusted to the curators of the roads ! which ran through
that domain, who sometimes bore the title proefecius, sometimes
that of rwralor alimentorum.? ‘This wise method of charitable
relief, which inspired an interest in agriculture while it relieved
poverty and enconmged the growth of population, continued in
force until the close of the Prinvipate, and the prosfecti, who
wdministered this department, ean be traced till the time of

Dioelstian.®

& 2 The Organisation of the Frovinces

The imperial problem of the later Republic—the task of
finding a frontier—oceupied the unceasing energy of the early
Principes, and in this, as in similar cases in the history of the
world, delimitation involved extension. Sometimes the views
us to the proper boundary altered, and advanee was at times
anceeeded by retrogression. Thus Angustus sought the Elbe
only to fall back on the Rhine, and Trajan adopted against the
groat eastern power a heroic policy of annexation which did not
commend itself to his successor. In one instance, too—that of
Britawin—a forwnrd movement wins made which ean scarcely be
explained as the search for a scientific frontier. But, on the
whole, the slow and ordered progress was one that sought not
territories, but boundaries, and the movement necessitated ex-
junsion, whether it took the form of the annexation of the wild
districts to the south of the Danube, or the gradual absorption of
the kingdoms and prineipalities which intervenod hetween the old
Asiatic provinces and the Enphrates or the African dominions
anid the sca.  The Danuobe, the Bhine, and the German Ocean ;
the Enphrates und the Syrian Desert ; the Ethiopian kingdoms,
the Sahars, and the Atluntic, were the limits within which

the Ligures Bachianl noor Bapsventum) Sed B Desjardine Do fobulis alimen-
fariia, Moismsen in LEN, 13064, Wilanns 2844, 2845, Un the institution see
Ml;qm;{;‘ﬂnhmr. il. ppe 141-147, Lishanam Stadiererie. pp. 106, 360.

. t‘.mm Apygriate, prevsfactig nlimentorum: swrator morwm of progfechiv
nfimentorum oline & coberentivm @ curator vias demilize of elimenforom [Wil-
manns T180, 1215, 1211).  Bos uardt, Liskenan Woe,, nnd Mommeen Stoutsr,
i, po 1OTH, I distriots yol p by the great ronds, procurators (efimentorn,
il alisealan) were emploped, ® Mamuandt Lo p. 147,
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the Principate was to strive to make the best of the means
left by the victorious Republic for the government of the
world. The Republic had indeed laid a solid foundation
for ordered rule, and althongh we are accustomed to think of
the Roman Empire chiefly in connexion with the three peaceful
centuries of the Principate, it should not be forgotten that the
work of the latter was chiefly the introduction, not of original
ideas, but of those slight but decisive modifications which are
sufficient to change s elumsy into a workable machine. A more
effective, although far from perfect, system of military defence,
& greater division of anthority amongst the organs of government,
i more careful estimate of provincial burdens, a competent
althongh perhaps overrigid ecivil service,—these were the im-
mediate gifts of the Principate to the world. The resnlts were
pomfort and peace ; but a comfort that was too often divested of
even local patriotism, and & peace that was singularly devoid of
intellectunl ideals. A universal eitizenship was also amongst the
hidden treasures of the Empire, but it was o gift conferred in
proportion to its valuelessness, and the Princeps whose ediet was
to make the world & eity was a caloulating spendthrift bent only
on increasing the taxes of his subjects. But, since the golden
mean of Empire had yet to be found, we cannot blame the
Principate for doing too much that which the Republic did too
little, Every reaction is violent, and in this instaneoe at least over
government was intended to be in the interest of the subject,
The subject acclaimed it, at least in its initial stages,! although
his descendant was to find it a burden in comparison with which
the yoke of the Republican proconsul would have seemed
u trifle.

Augustus with characteristic modesty and discrotion reserved
his strength for the most difficult of the provinces—those on the
frontier which demanded military occupation snd unusual vigil-
ance in administration—and thus ereated the distinetion between
Ciiesar’s provinees and those which were public (publicae) and
were entrusted to the care of the Senate and people? There
were occasional interchanges of provinees between the co-rulers.

! Pag. Anm. £ 2% Neque provineise ilbon rormm ststum sbnnebant, enspeato
seputus popmlique imperio ob certanins polentinm et avaritinm - mngisbratowm,
jovalldo Jegrm noxilio, quoe ¥i, ambit, postriae pecnnin tartabaotur.”

% Fhpes wul yepovria (Dio Coss. i, 12).  These provinces nre * proprias popall
Eomani" ns appased tn these “ proprine Cacsatls * {Gnime i 270



448 ROMAN PUBLIC LIFE OHAR,

Thus Achaen and Macedonda were relinquished by the Senate in
AL 15, but restored to it in Ap. 44,7 and Marcus Aurelius took
over or surrendered distriets according to the necessitics of war®
But in the middle of the Printipste the Senate possessed but
eleven,® the Princeps twenty-one under regular governors,* nine
administered by proeurators,® one, Egypt, ruled by an equestrian
pracfect.,

As in the Republie, the only troe provioeinl eivifates were
those which were sfipendiarice, The free or free and allied
communities were still technically exempt from the governor's
control. But the free cities were lessened in number and
restricted in privileges. The supposed abuse of its self-govern-
ing powers by a foederafn eivifs might canse the treaty to be
rescinded and the state to be brought under direct provineial
rule ; ® while, even when liferfas was retained, its merita might
be suspected, and the state might be placed under the financial
tutelage of curafores (Aoywrrad) or the administrative care of
corvecloes (fwpfural) appointed by the Princeps” It is also
certuin that lilerfas no longer conferred immunity from taxation.
We koow that, of the cities of Asia which are described as
tributary in the reign of Tiberius® two, Magnesia ad Sipylum
and Apollonides, were liberae® while Byzantium, which had
been in alliance with Rome during the Republie, also paid tribute
in the reign of Clandius'® This change, which is specinlly
noticeable in the Fast, has been with great prohability attributed
to Pompeins. While granting or renewing charters and privi-

! Toe, Anm. & 70 Do Cass, 1z 24 ; Sust. (fawd. 35,

® Vitn Marei 22 ** Provinclas ox proconsuinribos consulires (Le governed by
mm:ﬂ"'j aut ex consularibos proconsulares aut prastoriss pro belli neces-
witn

¥ Anin, Africa, Hustion, Narbonensis, Sardinds sul Corsica, Sieilis, Macedonin,
Achuea, Cretn and Cyrese, Cyprns, Bithynis

. ’I‘nmwnu;E gm-mui: superior, Germanin inferior, Brittanls, Panrnonin
sop., Pannonis oosin supL, Moesin Inf., Duein, Dalmatia, Oa) in, &
Lusitanis, Aquitants, Logdunensis, Balgica, Galatis, Pamphylia upﬂ.dﬁmﬁ
Arnhin, Nomidin, See Marquordt Slaobe, i p. 494, ¥

8 Alpes Maritimas, Alpes Cottlas, Alpet Poenluse, Raetio, Korienm, Thracla,
Epirus, Munretanis Tingitoonn, Mauretunis Cassselensds. Hee Marquardt Le,

* Husk Aug. 47, Nund, 25, Vesp, B

¥ Mommaen Stonter, fi. p. 858 ; Marquandt Staafererr, Lop. 858, The earllest
known commissiner dates from e time of Trajon  He was “miuns (o pros
'I‘t?:ﬂﬂﬂ.huhhmn v o ad onlinnndum statum berwrnm civitatmm " (Plin, £p.
witi. &

B Tae Auw. 0. 47.

¥ Strabo xif. p 621 Cie. pro Flaceo 29, 71, 8 e, A xit 630
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leges, he reserved to Rome the right to tax,! and thus dissocinted
the ideas of lilertas and immunifes, which had hitherto beer
inseparable. The mew principle was so fully accepted by the
Principate that even the possession of Latin rights eould not have
exempted a state from taxation,® and the immunity of cities
beesme more of an exceptional political privilege. Sometimes it
took the form of exemption only from a special tax, such as the
freedom from the port dues of Illyricum claimed by the state
Tyras in Moesia® Less frequently it was a freedom from all
external burdens, such as that enjoyed, on account of its historical
aszociations, by the town of Ilinm.* But the favourite means of
granting immunity to a state was to confer the right known as
the jus falicum—a right which implied that the members of the
city were, like the inhabitants of Italy, in quiritarian ownership
of their soil, and, therefore, excmpt from the land-tax. This
right generally aceompanied the honorary designation of the town
a5 & colomiar, althongh the title might be conferred without the right,®
or be accompanied by only & partial immunity.” Many states in
Lusitania, Gaul, Germany, Syria, and Phoenicia were made
colonine and granted the jus falicum.”

The two great problems in taxation which confronted the
early Principate were the formation of an estimate of the re-
sources of the Fmpire, and the apportionment of burdens by
reference to the capacities of the various countries. Both tasks
were nndertaken vigorously hy Augustus. To both belang his
budget of the resources of the Empiref the geographical works
undertaken under the auspices of Agrippa,” and the comprehensive
assessments made in various provinces. The right of making
such sssessments belonged to the Princeps,'® and seems not to
have been limited to his own provinces, althongh it is to these
that our definite information chiefly refers The first known

I Mommsen Stasier. L p. 684,

# Mommeen points out [ib, p. 085) that, if it ilhl, Spain after the time of
Vespustan wonld have palid no taxes. #OLLE B u TBL

& g, 87, 1,17 ¢ of, Buet. Clawd, 25,

3 Phg. 60, 15, 8 &5 * Hvus Auntonious Antiochenses eolonos fecit salvis
tritmtia”

# b, T *Trvoe Vespastanus Cnesarienses rolonns fecit uon adjeetn vt et jurls
Ttafici essent, sed tributom his remisic capitis ; sed divus Titos etiam salui
immune fastum interpretatus est.” ¥ fng. le

¥ 4 Ratlones imperil ™ (Soet. Chl, 18), Aeyursody vir npoelur yryudrus (1o
Unss, lix. 8),  OF Tae, Awn. ©11.

! Mearmardt Stealererie, f pp 207-211, 1 THo Cnss. Ldi. 17,
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census of the kind was that undertaken in the three Gauls in 27
B.0," which we find renewed in the yeurs 14, 17, and 61 An®
There 15 a trace of an Augustan census in Spain? and a similar
task was undertaken in Syrin® When these great preliminary
sstimates were over, provision had to be made for a periodical
revision of the assessment. This was done under imperial eon-
trol and for each province separately. A special imperial decree
was issued, and under it the commissioner (censor, censitor, ad census
aecipiendos) * muide a renewed estimate, with the assistance of
delegates, in the shape of equestrian officers and procurators, for
the special communities or districts in the provinces subject to
the eensuz.  Originally the chief officials were of senatorial rank,
but after the end of the second century equestrian procurators
ware generally entrusted with the census "—a cireumstance which
18 probably to be aceounted for by the fact that in the course of
years the duty of making out the returns had become more
antomatic and therefore simpier.” It is not known whether there
were fixed dates for the regular recurrence of the census in each
provinee ;® but there wore taxes, such as the fribufum capitis in
Syria, paid only by people of an age that fitted them for labour,*
which wonld have demanded renewed registration at somewhat
short intervals ; and in Egypt there was a cyele of fourteen years
for the panyment at least of the poll-tax, which goes back to the
time of Tiberius and perhaps of Augustus'® The careful nature of
the estimate of the land-tax is shown by the official form of the
schedule of returns (forma censualis), which has been preserved.
This specified the community and pagus in which the farm was

! Liv. Ep. 184 ; of. Dio Cons, liii, 22,

*® Toc, Anm L 81 and 88 ; 6. 0; xiv, 26,

# Do Cossins (Tl 22), after saying that Augustus mada dweypadal in the Gallle
provinees, adds sgerelfer fr ve vhe ‘[Anplar dgicern, xnl carrorirar ol éurlige,

4 8k, Loke L 2 ; Joseph. Anfig. xvil 555,

* Bes the luscriptions collscted by Kublischek in Panly Wisown Real-

opiolin, BV, cenmus,

* The tres (Fuiline hononr & procurstor as  primos mmgaa éqf nes) Ramanns)
& consibus neelplendia™ (Wilnaens 1268), The inseription s attributed to the
Jjoint rols of Soverus and ('nracalln, 7 Eulidtachek Le

* The chiel avideuce that there was comes from the provines of Dacie. Ina

docnment of sl from Albormoam Majos, dated Muy 6, 150 am, the purchaner of
& house blmls himeell “[uti] . . . pro en domo tributa usfue ml recensiwm
I'lq!:l']@ulnl.]“ (Bruns Fonfes),

Dag. 50, 15, & *In Syriis o quattunnlecim annis masenll, & dnodesim feminns
e nd sexngensimum quintum snnum tributo capitis oblignntur,”
Greufull snd Hunt tayrhynckus Papyri i P 207 T,
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sittinted, the names of two neighbonrs, and the character of the
land nssessed.?

The taxes wers either imposts on the land (frilbubum soli) or on
the person (fributum capitis), The land-tax was in most provinces
paid either in money or grain, more ustially in the former; but
in certain minor districts it was delivered wholly, or almost
wholly, in kind, Cyrene sent its famons silphinm, the Sanni in
Pontus wax, and the Frisii of Germauy the skins of oxen® The
personal tax might be one on professions, income, or movable
property. It was rarely a poll-tax pure and simple, although
this is found in Egypt® as a relic of the Ptolemaic organisation ;
amongst the Jows, when the &Fpaypuor had been diverted from
the Jewish temple to that of Jupiter Capitolinus;* in Britain,®
where it would have been difficult to collect any other personal
tax from the mass of the people ; and in the tiny island of Tenos,®
whose poverty probably forbude any other method of assessment.
It may, however, have existed in many provinces by the side of
other personal taxes as a burden imposed on those whose property
fell below a certain rating.

The collection of the chief imperial taxes was now direct, sinee
the system of decumae with the accompanying tax-farmers
(decumani) had been abolished.” But there seem to have been
different degrees of directness in the method. A distinetion ia
drawn between the stipendinm of the public and the fributum of
Caesar’s provinces,® and as this distinetion can searcely be one of
a method of taxation, it must be one based on the methed of
colleetion. Perhape in the public provinees the taxes were still
collected by the states themselves and paid by them to the

' Pig. 50, 15, 4 * Formn censunii covetur, ut agrl sic in censum refarantue,
Nomen fundi oujusque : et in qua civitats ek in quo page sit © et quos doos vicinos
proximos habeat. Bt arvam . .. vioea ., . olivee .., pratum .. poscna
. o o Eilvie enednne. ™

2 Plin, H.¥, xix. 40 ; xxi 77 ; Tec Anm, Iv. 74

% Josephus Belf, Sud. i 16, 4; ef. Grnfell and Hunt Le.

4 Josephus Hell. Jud, vil, 8, 6. The Jews seem, however, to have pakd ather
peranni] tnxes ag well  See App. Syr. 50 Marquanit Stoatrveri. il. p. 202,

b Popdices I8 made to say that, besides the land-tox, rie rwupdrar abde
Baspie ériaar @fpopsy (Do Cass, Ladi. 3)

L G 2330,

T p B2

® Ginius i 21 - | provinciadia prasdia| quornm alis stipenidiads, alia tributasia
voonmus,  Btipendiaria sunt en, quas in iis provinols snt quae proprine popnli
Romani ss=e intellignntur, Tritateris sunt ea, qouie in his peovinciis snnt quae
proprine Caespris esas eredunfbur.”
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quasstor, while in the imperial provinees the procurator came
into direct contact with the tax-payer. But much was still left
to the efforts of private companies, and the abolition of the
decumani wns- perhaps the sole infringement made on the vast
operations of the publicani. The extent to which the system of
contracting out was still employed may be illustrated by the
facts that * companies of Roman knights ™ are said still to have
gathered in the pecumize recfigales—by which the portoria are
chiefly meant—and other publici fructus—the revenues from
mines, salt-works, quarries, and the like—during the reign of
Tiberius,! that in the reign of Nero severe measures had to be
taken to repress the exactions of the publicani® and that these
state middlemen have a title devoted to them in the Digest of
Justinian.® Even a tax which fell to an imperial treasury, such
as the ricesima hereditatum, was colleeted by contractors in the
reign of Trajan® The contracts were no longer leased by a
central anthority in Rome, but by the official who controlled the
department with which the tax was concerned. In most eases
it was an imperial procurator who leased the tax, and perhaps to
soma extent supervised its collection® The direct taxes were
paid to the quaestor in the public provinces, and in the imperial
were collected by the procurators, of whose functions and
operations we have already spoken® In connexion with the
fiscus of each province there was a burean (fabularium) 7 in which
the nssezsments were kept.

The method of government in the public provinees underwent
ponsiderable modifications, but suffered little formal alteration.
The tenuro of office was still annual, and the regulation that a
five years' interval must elapse between home and foreign com-
mand® which had been neglected by Caesar” was revived by
Angustus,® but considerations of fitness and another method of
determining seniority considerably interfered with the application

1 Tae Amwn. fv. 6 “froments ¢t peeunine vectigales, cetern  publicorum
[rwctunm, socletstibns  mquitum  Romsnorum  ngitabsntor”  Of  *socislates
veetigallom " (xiil. 50). * ik, xiil. 50, 51

3 Phg. 30, 4. ¢ Plin. Poney. 87,

* Procurnbores nl pullicand are foonid eoncernel with the same taxes in the
anm - provinee, eg. grocursfor T07  publicerwm Afeooe (OG5, fii 3926
Wllmmu 1942}, comalwetor IL p, Afe. (OO0 vio 80ES)

B ALT.

T Tabulerivn peneuafe (O L ii. 4248), For the officials conmacted with it
enllel tadnlarii, san Wilmamns Fader p, 671

il - ¥ I Cass, xlil, 20, 9 Th, b 14,



X THE PROVINCES UNDLR THE PRINCIPATE 18

of the latter principle. Some qualified candidates were set aside
by the Senate either on its own motion or by the advice of the
Emperor,! and the jus liberorum admitted some to the serfifio in
preference to others.®  All the governors of public provinees were
now called proconsuls, whether they had previonsly held the
eonsulship or not,® in order to distinguish them from the legates
of Cagsar's provinces, who all bore the title pro pruefore. The
two greatest of the public provinces, Asia and Africa, were always
given to consulares, while the other governments might be held
by men of praetorian rank. A definite allowance (slarium) was
now given to the governor,* which must have removed some of his
temptation to extortion. Each proconsul was attended by lictars
and bad the other imsignia of his rank. But the proconsulive
Emperium wiis in many respects & mere shadow of its formar self.
Its possessor did not wear the sword or the military dress® to
show that his command was not a military one, and in deference
to the full proconsulare imperium possessed by the Princeps. It
was an exception to this rule that until the time of the Emperor
Gaius the legion in Africa was under the eommand of the
governor of that provinee;® but even here, where the employ-
ment of active military power was needed, the appointment of
the proconsul was thrown practically on the Princeps.” The
governor was ulso hampered by assessors® more carcfully selected
than the legati of Republican times. The legati proconsulis Pro
praciore, three of whom were assigned to the higher cluss of
provinces, such as Asia and Africa, and one to the lower, such as
Sieily and Baetica, although nominally selected by the proconsuls
themselves, had to be approved by the Princeps; and the fact
that they bear a title which suggests the fmperium shows, that
although they were still delegates of the governor, their juiris-
dietion was more definite and independent in the dioceses nssigned
them than it had been in Republican times. Even the quaestor
now bears the title guaestor pro proefors,% and exercises, besides his

! Tae. Ann. i 42, In a2 it was determvined afresh thut the Flumen Dialis

might not leave Ttuly, “ita sors Asine in sum qui consulerium . . . proximos
erwt canlnta ™ {ib, i, 71).

* Dio Coss. Tidi, 18, L | 8
4 “Sularfium proconsulam ™ (Tae, Agvic, 42),
* Dio Cuss. Le, U Tae, Hisd. iv, 48,

T Tae. Awn it 85 (on the outhreak of the war with Toclarinss In am, 21}
*“Tibering . . . M', Lepidun et Jonkim Blacsum tminavit, #x quis pro consile
Africae logeretur,”

® wdpeiipon (Do Cran. 1ii 14), * Wilmanns fuder p, 553,

=55
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finaneial functions, o definite judicial charge—the kind of juris
diction which was in the hands of the curnle aedile at Rome!
We have already shown the possibilities of imporial interference
with the administration and jurisdiction of proconsnlar governors
through the presence of procurators in their provinces, and
through the tendencies which led to the Emperor's becoming a
court of appeal for the whole provincial world.®

In his own provinces Caesar was the only possessor of the
groconstlare smperium,®  Hence his governors were merely legates
{legati Caesaris pro practore). They were not, however, regarded
as mere delegates.  They exercised an independent jurisdietion,
which they could delegate to their subordinates—a proceeding
of which the mere mandatary iz incapable Their military
command was delegated, but some ab least of them exercised the
power of life and death over the soldiers in their provinee®
All the legates wore the military dress and sword,® since all
governed provinces in which legions were quartered. But even
thigir military discretion was to some extent limited by the fact
that the legions now had their own regular commanders (Iepafi
legionum), while their civil authority was lessened by the eivoum-
stances that the finaneial affairs of the provinee were chiefly in
the hands of a procurator responsible to the Princeps or to a
burean, and that in many provinces after the time of Hadrian
and the Antonines we find a special legnte appointed for juris-
diction (legatus juridicus),” who, though inferior to the governor
in rank, was a delegate not of him but of the Princeps.

One of the secrets of the better administration of Caesar's
provinces was the length of time during which one of these
legates might be kept in o single province. Thus in Tiberius’
reign Sabinue governed Moesia for twenty and Bilins Gaul for
seven years,® while somewhat later Galba was in Spain for cight®
In every case the tenure of such commands depended on the
Emperor's diseretion!® and the holders drew fixed salaries from

! Gaims L 6,  On the changed poaition of these assistants of the proconsnls, ses
h‘t'h:l:hniil:!‘ug;;g Ciwilpoiesesy i p 102 § Greeuidge in (loss, Rer. iz, p. 258,

T Racept when a colleagne wns cecasionally sppointed.  Ses p. 360,
& g, 1,91, 5.

B Mo Cassius (131, 22} attributes this power ér plror év frarresdm dpyorm,
L. to a lepatus conmedarie,

& o Cuss, I0L 13, ¥ Wilmauns fader p. 560,

% Tac, Awn, i B0 7 vi, 39 ; iv. 18, ¥ Plut. ffalbe 4.

B Tb Cassc UL 18 : Tac. Ann. L 80,
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the imperial treasury.! To the higher class of provinees, sfeh as
Syrin, econsulures were sent; those of a lower class, such s
Aquitania and Galatia, might be governed by men of praetorian
rank,

The sphere of imperial rule included a class of dependencies
which had not yet become, or were not thought worthy of being,
organised as definite provinces and placed under senatorial legates.
They were governed by personal agents of Caesar, who were in
this case known as procurnfores Cuesaris pro legule® Some of
these districts, such as the three Alpine provinces, were com-
paratively small : but others, such as the Mauretarfias, Thrace,
Jdudaen® were of considerable size, and the presence of mere
procurators in such countries must be aceounted for by the fact
that they were not important military stations but defended by
some great eommand in a neighbouring province. The proeur-
ator was, indeed, sometimes uuder the partial control of the
neighbouring imperial legate ; thus Judaea was in some way
attached to the larger province of Syria, and Pilate was deposed.
from office by Vitellius its governor.! But even in this case the
procurator is the delegate, not of the governor, but of the
Princeps. Thus, when St. Paul appealed against the jurisdietion
of Festus, the appeal was made direetly to Cassar. -

Anomalous methods of government were adopted for the two
greatest military and strategic positions in the Empire—Germany,
which was divided into an upper and a lower provinee, and Esypt.
The two strips of land west of the Rhine, which contained the
warrisons not merely of the river frontior but of Ganl, were not
placed under the ordinary provineial legates. The two consular
Fegadiy, not of the separate legions, but of the armies, were them-
selves the governars of the districts; they bore the title pro
povetore,® and, except when the supreme command over Ganl and
the Germanies was assumed by u colleague of the Emperor,® were

1 Do Casa. Nl 28 -

* Wilmanna 1287 ; procurater vices agens legodi (ib. 1022 a).  The title -
ewritor of prasses wiss alio applied to them, The prosuradsr vics proceifis was
an ordinary procurator heliling an dnferim eotmand for the regular governor of &
province | Wilmanns Frder . 565),

2 Bon p, 498 ; amd ef. Tae, Hist, i 11

4 Josephus Antiq. Sud, vill 4, 2

8 Lep. pro gv. enervitue Germanicl superioris, legmte pro pr. Gevmunizs
super{ieris) of erercifus in en fencentis (Wilmunns 567, 1188}, CF The. A,
i 30 Y Gaetulicus ea tempestate sperioris (ermonise legionss cummbat”

¥ ‘Tac, Anw |, 81
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not under the control of any governor of the neighbouring Gallie
provinces. Egypt, in n sense a private domain of the Princeps,!
and, as the key of land and ses, guarded even from the approach
of a man of senatorinl rank,® was entrusted to an equestrian
praciect (praefechus Aequpli), who exercised the reality without
the name of the imperium,’ wielded all the powers of a governor,*
and had an army under his control.

The Romanisation of the provinces was still offected by
the insensible channels which had been operative during the
Republie—soeial interconrse, commerce, and the forms of the
provineial edict. But more conscious efforts in the same direc-
tion were made in the Western world. The foundation of
municipalities of an Italian type, the encouragement given to a
Latin-speaking foreigner to find a career in the imperial serviee,
the state support given to Roman systems of education—all
tended to make portions of provinces, such as Gaul and Spain,
centres of ns pure n Latinity as counld be found in Ttaly itself.
Fven when the full civifas was not at onee conceded, preparation
for it was made by the grant of Latin rights which were now
conferred on whole provinees, such as Sicily, the Maritime Alps,
and Spain® and made the dwellers in these regions partieipants
in all the private rights of Homan law. The general tendency
was to elevate tho West at the expense of the Fast, or rather
perbaps to decline the struggle with Hellenie civilisation, and to
rest content with Romanising the barbarism of the linds that
enciteled Italy. In spite of this, the greatest triumphs of the
legal genius were to be found in the East; the gift for theory
seemod to be still peculiarly o property of the Greek or Oriental
mind, snd it was Asia, Phoenicia, and Syria that produced the
names of Gaius, Ulpian, and Papinion.  Soch men had the signal
advantage of comparing and even practising two perfected systems ;

4 Tue, TGL 111 % Aegyptum copinsque, quibus cosroeretur, jam inde & divo
Angusto equites Hemani obttuent loce regum : ita vinnm expedies proviooelin
aelitn diffieilem, aunonas fecundam . . . domi retiners.*

3 Tha, Ann. 1L 50 ¥ Angnstos . . . vetitis nesl permisse ingredi sonatoribos
ant equitibus Homanis iltastribas, sepaauit Aegrypiuen, ve fame urroeret Ttaliam,
qrisgquis esm proviscisn clanstragque terran ae maris o . fusedizset,”

2 Ulplan {In Dig. 1, 17, 1) spenks of hia baviog an *“imperiom . , . ml
simiifitnadinom proconsnlis""

g, Awnn. xil. 00 *divas Aogustus apud equestres, qui Aspypto prassiderent,
Tegw gl deeretaque sorum proinde baberi jussarnt, we si magistentus - Bomau
colstitniment.”

Qb mel AR 2, 12,01 5 Toe, Ans, 510 32 Plin. 5.8 UL 80,
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for until the beginning of the third century, Grasco-Oriental forms
were the common law of the Fastern half of the Empire, and the
edict of Caracalls, which by the grant of the eiritas implied the
future curreney of Homuan forms, must have created somathing
like a legal revolution in this part of Rome's dominjons,!

¢ omnipresence of Roman law was a fitting econsequence
and symbol of the even, hurmonions. uneventinl working of
provineial life, and of the uniform machinery which was elimin-
ating national characteristics and redueing all provinees to the
same level of excellence or decadence. Bat, in spite of the
highly organised character of provineial administration, it was
the city-state (civilas) that was still the unit, and the character
of its public life remained at all times the test of the effoctiveness
of the Roman system.

Amidst the brilliant variety of the urban life of the Empire,
some uniformity had been secured even during the days of the
Republic by Rome's leaning to aristocratic types of organization,
But a slight modifieation of existing forms of constitution was all
that was needed to bring the local machinery into harmony with
that of the central government, and there was no effort made to
create o uniform type of administration or to regard the pro-
vincial state as n mere municipality adapted only to serve the
purposes of the imperinl system. The Principate ushers in this
latter tendency, but at first it is very gradusl. In its initial
stages it manifests itself in the Jight of a paternal interest,
whether on the part of governors or Emperors, in the affuirs of
local eorporations, in minute regulations as to the responsibilities
of magistrates, the use of public funds, and the care of public
property.® Perhaps for a time snch measures were beneficial :
eertainly for nearly two centuries, in spite of the fact that there
is here and there observable a tendency to shirk municipal office
as a burden,® the vitality of the towns, fostered by peace and
the lnrge revennes of commerce, was strong enough to resist the
enervating effects of this interference, and hundreds of inserip-
tions show us au wealth, a splendour, a generosity in endowment,
and a thirst for municipal fame, that seem a sufficient roward for

! Sen Mittels Reichorachs und Follsrecht,

* Of. Plin. Epp. o Troj. 17 [28), 37 (46), 30 (48), 47 (56), 64 (42), 111 (1199,

! The lex Malarcitana (the charter of & Laifn colony in Spain founded hetwaen
51 and 84 an) eontains (e 1L) elaborate provisions for forelng candilates to

game forward for office. (Brons Fones), Trajan in o letter to Pliny apeaks of
those “qui inviti fiunt deenrfones " [ Plin. Ep. ad Trof. 118 [114]).
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the untiring exertions of an anxious government. But this
government finally came to lean on what it had fostered. The
snme tendencies, still very imperfectly understood, which ehangel
professions into corporations, trades into guilds, and mide even
military service s hereditary borden, fastened on the towns, and
the government sought to find in them a cluss which would be
solely responsible for local and imperial duties. This was
found ultimately in the local Senate—the order of decuriones or
citriales — which had always formed the pivet of municipal
andministration contralled or created by Rome, but which now
tended to herome sharply severed from the other classes in the
communities, and, while solely endowed with the privileges of
office, held these privileges at a tenure which it would gladly
linve surrendered. The legal texts of our period do not yet
show the crushed and broken aristocrnoy of a later date; but
they reveal the heginning of the movement which was to lead
men to regard membership of the Senate as certain ruin, anid to
flee from office as though it were the plague. In the first place,
the local magistracy was ceasing to be a stepping-stone to the
SBenate. There is a tendency to recruit the order through an
adlectio of otherwizse ungoalified members! a tendency which
reveals an anxiety to preserve the maximom nombers of the
order. This admission is effected by the board itself, and pre-
pures s for the practice of the later Empire by which the order
recruita itself from all qualified perzons who are bound to serve.
In another way also the earlier relation of magistrate to senate
was being reversad. The prineiple of the earlier law, in aecord-
ance with which the previous possession of office is a necessary
qualification for the curia,® has been changed for one in accordance
with which none but a decurion can be & magistrate. A definite
grade of municipal nobility has heen evolved, an official caste
has been created, and the decurions are sharply severed from
the Plebs.®

! Bee Marquardt Sjaaleeerie. L p 1003 Kuhn Perfioung des rémischen Beicks i,
288, Of Pln ad Trog, 112 (113) % ii ques indalgentia toa quibusinm efvitati-
supar lagitimmm nwmarnm sdioers permisit™  Contrast with this the principla
af almianion to looal senntes recogulsed by the der Julic Wende, 1, 85 “nei ks
®OTUIN quem -, . . legito neve sublegito . .. nisl in demortoel daympatedve locom.™
¥ Lex Julie Mupic, L 185 “n virlatnm) 1m0 vir{atom) sllamre quam potss-
tatem, ex quo hooors dn eum ondioem pervenlat™
' Paulne in Lip, 50, 2, 7,9 “ls qui non sit decorls, dunmviestn val slfis
honaribues fangi non potest, quin decurionom honoribus plshedi funei prohibantor,”



L
Xt THE PROVINCES UNDER THE PRINCIPATE o

Each class has its burdens, and, though the severost of these
were ultimately to full on the ewdiles, the municipal law of the
Digest ealls on all members of the communes to do their duties
to their state and to the Empire. Each class has its appropriate
iduties ; to the deenrions belong the hisher branches of adminis-
tnmun, but every category of citizens has its munera cmgruentin
The legal writers divide the burdens of public life into two
categories. The munera personalia are those that demand the
activity of the person; the mumers patrimonii those that are
incumbent. on wealth® To the former belong the functions of
publie officials such as those coneerned with the finances of the
state, with the inspection of the market, roads, buildings and
aqueducts, with the maintenance of the peace or the representa-
tion of the interests of the city. But municipal duties by no
meins exhausted the ecategory of such burdens. The state
finally saddled the municipalities with the returns for the census
and the raising of the revenue in corn or moeney, and made the
collectors responsible for any deficit The cost of the imperial
transport and post had also become & municipal burden.® These
last obligations introduce us to the idea of the patrimonial
burdens, which existed wherever by law or custom expense was
inenrred by the individual undertaking them. There were few
in which such expenditure was not incurred, and the policy of
the dying Principate was to lay heavy imposts on eapital, which
increased in proportion to the diminution in number of the
wealthier classes. When exertion was met with this rewnrd
it tended to relax, and a decaying agriculture and an enfeehled
commerce were the results of the oppression of the government.
Whatever the primary eause of these evils was, whether military,
socinl, or economic, they were doubtless aggravated by the
relentless system of imperinl ndministrotion, which marshalled
citizens as though thoy were soldiers, treated all classes as the
fitting instruments of official life, and regarded the subject as
existing for the Empire rather than the Empire for the subject.

50,2, 1
. Ff\.ig.pu 1, ﬁ “Tud tenendum est genamiiter personals quidem momns
esae, qnod corporfhus Inhore onm selliciindine animi ae ﬂmluun sollrmuiter
extitit, patrimonti vero, in quo sumpton moxime postalstur,”  But the twoidens
were often inseparnhle.  Henee the recognition of wmirts musers by Areadiog
HIB..{. 18).  For s eomrplete ennmeration of munera ste Kuhn Verfussng L pp.
35 L.

’Ihgﬁ[}il'! a0, 4, 18, 8, 10 aud 24, 4 ih, B0, 4, 1, 1.
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§ 3. The Worship of the Emperor

One result of the discipline which we have deseribed was
doubtless to create a strong, thongh not a warm, imperinl
sentiment. A gentler bond of union amongst the provinees and
of attachment to the imperial house was to be found in the
carefully cultivated world-religion which expressed itself in the
form of Cassar-worship,

The eult of the Emperor, although stimulated and encournged
by the imperial government, was by no means a purely artificial
product. Had it offended against Roman or Italian sentiment,
it would have been strangled in its birth ; and had it met with
no genuing response from the subject mations, coercion? and
rewards would probably have given it merely a precarious and
transitory existence. The worship assumed two forms, neither
of which was a strain on the religious beliefs of the age, In its
application to the living Emperor, it was merely a reverence
permitted to his spivitual personality, that numen or geniuz, the
ahstract duplicate of man, the ever-present gnardian-angel to
whom, as realised in the self, the Roman had often drunk or
prayed. 1f to the mind of the harbarian the genius and the self
were still more truly one, the eonception of the now worship wus
simpler but by no means less strong.  The reverence paid to the
dead Caesar was a still more natural effort of grateful piety, not
unweleoms to a cultured socisty which accepted Enhemeristie
explanations of the gods, and indigenous at least amongst the
Greek-speaking and oriental portions of the Empire. In the
provinces, too, all the sordid aspects of imperial humanity were
removed ; to the provineial mind Caesar was a potent and unseen
power, & distant inearnution of wisdom and order, a being whose
sway was far wider than that of any loeal god, whose ordinances
ponetrated to the ends of the earth, amid in whose hands the
sufety and happiness of the human race were set.?  The idealism
which to-day makes of a king something more than a man, had,

! That eoerclon was sometimes employed s ghown by Taclios Ann iv. 836

“*ohjertn pohlice Cyricenis inooris enerimoniarum div Augnsti, additls violentine
eriminibis adversum cives Romnnos. Kt smissre Tibertatem, "

* Of, Min. Pasey. 50 * velocissind siderls mors omuis invisere, ommin sndire,
b undecumgne fuvocibium statim, velut nomen, adesse et wilststers. Talii sis
eriliderin gnae pes mumd] pareus tempernt natu . . . tantum eselo vacak, posts
fuam te dedit, qui ergs owne homintm genos vios sus fungaverin.” Boissier



£ THE WORSHIFM OF THE EMPEROR 1

in a less fastidious religions environment, made of the Roman
Emperor a god, and even in the more prosaic Wast, in countries
such as Gaul or Bpain or Britain, where Cacsar-worship required
a certain amount of eoltivation, we must suppose an under.
current of genuine belicf,

The first step taken in the inanguration of the new worship
was a happy one. It was a graceful act to honour a predecessor,
who had been the ruler of the Roman world, and might be
regarded as & martyr in its cause, and Octavian permitted the
conseeration of a temple to divus Julivg! who was regarded, from
a sentimental if not from a legal point of view, as the founder
of the new dynasty. His own worship the Emperor prohibited
in Italy, and he declined an altar in the curia.® But in the year
20 ro. a temple dedicated to him under the name of Augustus
rose at Panium in Palestine,® and in the next year the form of
dedication to “ Roma and Augustus,” which associnted his numen
with that of the ecity, and whose modesty seewred his consent,t
began tospread through the provinees. A temple with this rite
sprang up at Pergamum.® and in 12 0. a similar worship, which
repluced that of the native sun-god Lug, was established for the
Gallie nobles at Lugdumm?®  An sttempt was also made to
consolidate the infant organisation of the new province of
Gormany by establishing an altar at the Oppidaom Ubiorum
(Kiln) as the centre of ita religious life.” Rome itself eould not
wholly be deprived of a eult that was becoming universal, and in
B B.0. a recognition. of the divinity of Augustns was permitted in
the only form which he would allow during his life-time, His
genins was assoviated with the household gods or Lares in the
worship of the rie of the eapital® The movement spread
through Ttaly. The old magisfii vieowm become the mingiste
Larum, and soon guin the title magisiri Augustales. They are
(L Religion Romatue 1. pp, 208, 207) quotes n very similar pussage from Besavoet,
which eonelodes * qu'il faut obéir aux princes comme & In justice méme ; Oa sont
des dienx of participent en quelque fugon & U'indépendance divine

! Dio Cass, K 29, * Ih. lr. 25,

2 Joseph. Awtiy. xv, 10, 3.

4 Bpet. Awg, 52  tompla, quamvie seiret etinm proconsollbos decorni solers,
in nulla tamen provipels nlsdl communi sno Romaeque nomine recepit.”™

b Belthel Foetyina Numori il 408,

E Dio Cass, liv. 82 ; Bhys Hilbert Lactures pp 400, 421, 434,

' Teo. Ann. 1. 57.

'1__" Egper Exmmen eritipes oes historiens ofw sdgne o' A ugesde App, 1L pp. 360-
whf by
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found in every part of Italy, and beyond it in Sardinia, Nar-
honensis, Spain, Dacia, and even Egypt! On the death of the
first Princeps his complete deification was accorded by the
senate, und the recognition was followed by the permission to
érect temples in the provinees,® while private as well as public
initistive fostered the cult of dirus Augustus, The precedent set
in the cases of the first two emperors had firmly established the
practice of posthumons deification, and its denial to a Princeps was
almost equivalent to the condemnation of his reign. Although
the merits of Claudius us a divinity might be questioned, anid
Vespasian, with sceptical tolerance, regarded his own geificu-
tion a8 an inevitable consequence of his position® yet by the
close of the second century the virtues of the Antonines had
made the worship of the deified Emperor o more genuine eult
than ever, and a man was regarded ns impious who had not some
image of Mareus Aurelins in his house® This worship of the
Caesars had two lasting effects on the social and political life of
the Roman, Italian, and provineial worlds. ;

(1) 1t established a priestly aristocracy. On the death and
deification of Augustus a college of Sudales Augustales was created
for Rome, consisting of twenty-one nobles, and containing in its
list members of the imperial house.” Plamines Augustales held
the same dignified position in their provinces or in their native
towns, and were drawn from the aristocracies of the states, The
Flamen of the worship of Roma and Augustus, that had its centre
at Narbo, wore the praeferis, was attended by a lictor, had a
front seat at games, and the right of taking part in the delibera-
tions of the local Senate. His wife, the Flaminica, was clothed
on festal days in white or purple, and, like the Flaminica Dialis
at Home, might not be compelled to take an cath® The lower
and middle classes were not forgotten in the distribution of these
religions honours.  From the magistri Augustales, whom we have

1 Mourlot Mistoire de I A upustalits done U Empire Homaidn pp. 20-34,

® ac. Amn. L 73,

: Thuw in 16 &, o temple was erectod ot Tarrdoo (Tue. Awn. L T8
p 383

* Hoet, Verp, 23 “Prima quogue morbl acecssions. * Vas,' infuit, *puto,
Dena fin." ™

¥ Vitm Marci 18, T Tne. Amn. L 54,

® Ber the inscription of Narbonne in Rushforth Ladin Hiderioal Tnseriptions

8, 85, TIn this cass the Flaminioa was the wife of the Flawen, na ot Bome ; but
'Enil ?me,' fot the case ln the munleipa] towns, Ses Marquandt Stoatevere,
B 17
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aleeady meniioned, developed an ordo A ugustalivm, which exicted
hefore the death of Augustus hoth in Italy and the provinces,
anil the eult with which it was ussocinted was partly of
spantanecus origin, partly cultivated by the imperial government,
nnd may in some cases have been founded by the municip
towns themselves, The Augusiales were not priests, like the
Flamines and Sacerdotes, but merely an order with certain insignia
—the praetextn, the fasces, the trilunal—which they displayed mn
the performance of their official dnties, and they have been com-
pared to magistrates without seenlar magisterial functions.! The
form which the organisation assumed was the appointment of
sezviri or seviri, probably by the senate of the municipal town ;
after the year of service they pass into the order of Aungustales.?
The order was composed mainly of freedmen—of a class, that is,
whese birth exelnded them from the public offices of their states,
but who, forming s they did a large portion of the trading
population, contributed, perhaps more than any other, to the
economie vitality of the towns, The worship of Augustus, by
giving them insignia and certain proud moments in which they
appeared to dazzling effect before the public eye, compensated to
some extent for the loss of privileges which the law withheld.
(2) Caesar-worship was the only foree that gave & kind of
representative life to the provinces, Great provineial diets
(romcilia, communia, xowd) made their appearance both in the
Fastern and Western world.  Asia had already dedicated temples
to kings, proconsuls, and to the city of Rome ;* and in the
Hellenie world the national assemblies which survived the Roman
conquest may have suggested, or may even at times have been
eontinued in, these new amphictyonic gatherings. The favonr
shown by the imperial government to this proof of loyalty soon
led the West to follow the example of the East, and the
eatablishment of the worship of Roma and Augustus at
Lugdunum, by creating a comeilium for the three Ganls, was the
prototype of a similar organisation in other European provinces,

! Mommaen Saater; L p. 455

% This was the usual typs, but there wore Jocal varintions, and the relation of
sevir to Awguatalis was not alwnye the sme. Tn Clealplone Ganl wa have seviei of
Augustales, whars the ex-sevir retains his tithe.  In southern Ttaly A ugusfulis is
uned for sevir,  See Monrlot ep, eif. pp. 08-72; Bushforth ap. cif, p. 84,

# Par n *templum ef monumentum © in honour af the governor see Cle. o g
fro1,1, 8, 26, A temple to Roma was erected by Smyrua as onrly ns 185 ma,
(T Ann. iv, 56).
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Eventually every province of the Empire seems to have evolved
a diet of some kind, and even Britain, the least organised of
Roman dependencies, possessed at Calchester a temple to the
deified Clandins! The high-priests of the cult (sscerdofes
provingine, doxepeis) were chosen annually from the most dis-
tinguished families, and delegates (legati, oiveipo) from the
varions districts or states, which made np the province, were
despatched to the yearly meetings (omeilie, xond). These
delegates elected the high-priests and voted the sums required
for the purposes of the cult. But they felt themselves to be
representatives of the provinee; they voiced its nationality and
represented its eollective interests as no other power did, and it
would have bheen impossible except by force to limit their
ntterances to purely religions questions. This compulsion the
government did not sttempt. It permitted, perhaps en
these delegates to moke representations ahout the eondition of
the provinee, and even to utter complaints abont the conduet of
Roman officials® It is u pity that the imperial government did
not do even more to preserve the fast-waning sense of nationality ;
but the value of what it did is proved by the fact that these
agsemblies and the dignified orders which they created survived
into the Christisn Empire. Titles such as Asiarch, Syrinrch,
Phoenicarch, derived from the high-pricsthood of Cnesar’s eult,
were yespected by Constantine's legislation,® and survived like
ghosts of the pagan past to huunt for o time the life of a new
cecumenical chureh which, through u fuller faith and a higher
allegiance, had effected its triumph over the old.

! Tue. Anm. xiv, 31 “templom dive Clandlo constitutom quast are astornse

dominntionis sapicichatnr. "

* Imperial rescripis to coneilio or coord are frequant.  Ses Lhig 4T, 14, 1; 48,
1,1; 48,8, 6 1. OF 1,18 4,86

* Plin. Ep. §it. 4, 2 Whore, na in this jussagm, the legarti of a provines are
ropresented as making a cawplaint, they doubtless ropresent the comeifiems.  Tn
A, 82 & senerbin poenlium was passed *oe quis ad concilinm soclorum referret
agenilas apmd senatum pro prastoribus prove cowsllbus grates " (Tae. Anw.
Iv. 23

4 Cpd. B, 97, 1 (a0, 336),



APPENDIX 1
THY TWO ASSEMBLIES OF THE TRIBES

Tue existence of & comifia tribulo populi, as distinot from the con-
cilium plelns tributim, was first demonstrated by Mommsen (Eémische
Forschungen, Iie patricisch-plebejischen Tributcomitien der Republik).
The chief lines of evidence om which thes proof of the existence of
this parlisment rests are as follows :—

{i) We have a series of passages which prove the continued die-
tinction of the Populus and the Plebs and of patrician snd plebeian
magistrates, and which show that these magistrales could only
summun the bodies of which they were respectively the representatives.
These passiges ave :—

Festus p, 293 * Scita plebei sppellantur ea, quae plebs o suffrigio
sine patribus jussit, plebeio magistratu roginte.”

ib p 830 “Sdtum populi (est, quod enm magistrajius patricius
frogavit populusgie suis suf)fraugls jussit. . . . Plebes autem est {(populus
umiversus) practer patricice.”

ih p 233 “cum plebes sine patri(bus o suo megistatn rogatur)
quod plebes scivit, plebifscitum est: plels enim cum) appellatur,
patrum ecom(munio excluditar)”

{ii) Thers are abundant evidences of the esrly existence of a comslsa
of the tribes :—

{a) The law of the Twelve Tables (451 ne) onlained, with respect
to jurisdietion, “deo capite civis nisi per maximum eomitintum . .
ne forunto® (Cie de Leg iii. 4, 11)  The mention of the “greatest
comitia™ cliarly implies the existence of a Jesser one with judieial
powers ; and a3 this is not Hkely to Lave been the comiltia euriate of
the period, it can hardly be any other nsembly than the comitia of
the tribes

(§) The quaestors were finst elocted by the peuple in 447 ne (Tae
Avwn, xi 22), and in later times their appointment was made by a
eomitia of the tribes (Cic od Fam. vii. 300

(¢} The first legislative net of the people guthered fributim s
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attriliited to the wear 357 me (Liv. vil 16 (eonsul) * legan nove
exemplo ad Sutrum in castris tributim de yvicensima corum, qui
manu mitterentur, talit ™).

The comitin trilbuta populi was probably crented betweern 471 nc,
the date at which the Plebs begen to mest tributim, and 451, the
date ut which the existenes of such an sssembly is hinted at in the
Twelve Tahles

fiii) In the developed Republic we find an asembly meeting by
friles—

{a) which is presided over by magistrates of the people, eg. by
the consuls Mantine (Liv, vik 16) and T. Quineting Crispinus (Frontinns
de Aguaed. 1268), by the dietator Coesar (Cie. ad Fow vil 30), and by
P. Clodins s curule gedile (Cie pro Swt. 44, 05 ad Q. fr. 2, 3};

(b) whirh elests mogistrates of the people, eg the quaestors (Cic
ad Fam. vil, 30 “somitils quacstoriis institutis , . . ille (Cassar) . . .
qui comitits tributis esset anspioatns”) snd the euruls aediles (Gell
vii. § #[Cn Flavium)] pro tribn aedilem corolem renuntinvernont™) ;

{e) which legislates. This legislative power is shown by the les
Quinctia de aquasductibies of 9 wo. (Frontines de Agqueaed. 128) ;

() and exercises judicial power. This judicial power is shown
in the trinl of Milo for vis in 56 ne (Cie pro Sl 44, 95; ad
Q. fr. 2 3. The presccutor was o curule aedile, and the trial toalk
place in the Forum (“ ejectua de rostris Olodins,” Le § 21

Perbups the mest sirlling demonstration of the existence of this
neembly s contained in the prescription to the ler Quineia de agquie-
iuckibus (Frontinos Le), which rans as follows —

“1. Quinctins Crispinus consul populnm jure roguvit populusqgue
jore seivit in foro pro rostris aediz divi Julii pefidie) [k] Julias
Tl:s'bi:;hﬁﬂlgia principium fuit, pro tribn S8ex. . . . L £ Virro [primns
ey

Here we find an nsembly of the Populos, presided over by u
magisirale of the peaple, meeting in the Forum amd voting by
tribes Tt cun, therefore, be nous other then s comitia tribwta popli,

Althongh the formal differemce between this asembly and the
eoncilium plebis tributim was great—the one being summoned by
magistrates of the people, the other by plebeian magisirates ; the one
eleeting to popular, the other to plebeion offices ; the one passing
leges, the other plebdecita—the materinl difference between the two
bodies was small.  This consisted in the exeludon of Patricians from
plebeian gatherings. When the consnl or praetor summoned the
tribes, the members of the few patriclan families eould attend ; when
the teibune summoned the tribes, those members were bound 1o keep
away.



APPENDIX 11
A LIMITATION OF THE TRIDUNATE IN THE REIGN OF NERO

Tacrrvs in the Annals (xijl 28, 2), in deseribing certsin limitations
on the powers of tribunes ind sediles which were introduced in the
year 56 Am, mentions one respectivg the tribunate, the nature of
which has never yet been explained. e expresses it in the words
“prohibiti tribuni jus prastorum et consulum praeripere, aut vocare
ex Ttalia cum quibns lege agi poeset"—" the tribunes were forbidden
to usurp the authority of prastors and consuly of to smmon out of
Italy persons lisble to legal proceedings” It eeems generally to be
ogread that the eut here is conjunctive, not disjunctive, ie. that there
is the elosest conmexion between jus praetorum et consulum prae-
ripere” and * votare ex Ttalia,” and it seems that this must be the case ;
for Tacitus, vagus 62 his references are in this chapter, could never
have referved to anything so indeterminate as a * nsurpation of the
anthority of practors and consuls” without some specifieation of the
sphere or extent of this wsurpation. 1 shall, therefore, assume that
the second clanse is explanatory of the first, and that the *swmmons
from Ttaly * in some way defines the “usurpation "—ulthough, as will
I seen, this assumption is by no means necessary to my main argument,
which will esntre round the expression * voeare ex Italin.”

The remarks of commentators on this pussage have been for the
most part confined to expressions of bewilderment at the constitutional
snomalies it displsys. They make the inevitable comment that the
tribune had properly no right of wecafio, although he sometimes
pxercised it (Varro ap. Gell xiii. 12), and that, if even he possessed
this right, it ought not to have been exercised outside the city walla.
The only positive fact to be elicited from such statements is that the
wocatio here referred to is some kind of persomal snmmons; who i
summoned or for what purpose are guestions which they seem to
regard o5 incapable of an nnswer. The opinion of an eminent writer
on Homan Law, who attempts to push his analysis deeper than tlds,
exhibits only the desperate nature of the means which have to be
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applied to elicit a meaning from the passage.  Karlowa (Rim. Rechts-
gesch. i p. 530) suggests that the tribunes had allowed aseused

to escape sumitonses in eriminal trials which were to take plose before
the Senate—the initiation of such trials belonging properly only to
the consuls and pructore  He does not seem to feel the oletaeles that
besat the path to this conclusion. He has to take lege agere in the
unusual sense of the legal fulfilwent of o penal lnw ; he does not show
why Tucitus should have written “vooare ex Italia® in place of the more
natural “vocare o4 senatu® ; he fails to remember that the tribunician
intercession in o eriminal trial before the Senite was, even in the
reign of Tiberins, becoming a power of pardon vested in the Princeps,
and that its use by an ordinary tribune might bring death to the mush
imterceder (Tae. Ann. vio 47 ; of xvi. 26)

To disover the true sense of the pasage we must seek for some
sphers in which the tribunician veto continued unimpaired during
the Principate; but, before doing this, we must ssk whether the
words used by Tacitus offer any suggestions of such a sphere. It is
possible to translate the words “vocare ex [talin® ns meaning *to
summon from any part of Italy,” *to summon, Le, from Rome and
Italy® ; but 1 venture to think that er Italin exoludes the ides of
Bome, and that the meaning of the words is %to summon from a
municipal town of Italy to Rome.”  On what grounds such s summons
might be made is shown by the words “ cum quibus lege agi posset.”
The sphere of the summons is civil jurisdiction in the municipia as
divided between the Roman and the local authorities by statute on
the settlement which gradually followed the elose of the social war—
a settlement kmown to us chiefly through the les Rubria. The whole
sentence, if literally though somewhat cumsily translated, wonld state
that “the tribunes were prohibited from summoning litigants from
in Italian town in cases where n civil setion at law would have been
possible in that town”

Un this hypothesis, the sphere of the tribunes power refirred to
is the very familiar one of the veto on appeal in civil jurisdiction.
How frequent the appellatio to the tribunes in matters of eivil Jjuris-
diction was during the later Republic is shown by the faet that, out
of the four private orations of Cicero, two—thoss for Quinetius’ and
for Tullivs—record the use of this appeal (Cie, pro Quinet 7, 20 pro
Tulliv 16, 38, 3%); and that this appellate cogmisance continned
during the Principate ie shown by the obvious interpretation of the
well-known lines of Juvenal {vii. 228)—

Barn tumen mierces quae cognitions tribuni

Kon egeat—
words which almost certainly mean “it is seldom that sush merces
does not lead to a conrt of appenl”
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It may seem strange that the veto of these purely eity magistrates
should be thought of in connexion with mumicipal jurisdiction, nntil
we remembar the anomalous nature of the settlement made after the
social war. By that settlement jurisdiction in Italy is & mere annexs
to jurisdiction in Rome ; technically it i jurisdiction in Rome, ns is
shown by Guius (iv, 103-105), who recognises no interval betwesn the
jurisdiction of law dufra primum miliorium and the juriediction of
the dmpersum in the provinees The pretors formuls snd the
pragtor's writ run throngh the whole of Italy, although the practor
himself eannot quit Home for more than ten days during his year of
office (Cie. Phill ii. 13, 31); and, if the appellate power of the tribune
was to be preserved, it had to be regarded s coextensive with the
imperium of the magistrate whom he vetoed. The intercession of the
tribune in municipal jurisdiction required no creation by lnw ; it was
still the veto of one city magistrute by another within the walls of
Rome If even the tribune's ordinances and his eoereitio were valid
without the walls; it could be explained in accordance with the pre-
viiling fistion ; but the supposition of snch an extension is not
ahsolutely necessary, as the following pictures of what probably took
plage in a conflict between the central and the local courts will show.

Buppose Aulus Agerius brings an action against Numerins Negidins
in the town of Arpinum. The local magistrate decides to take the
case.  Numerius Negidins denies the competemce of the court and
nppeals; to whom? In the first instance, probably to the eoll
of the loeal magistrate, for the lex Rubria (o xx) forbids the inter-
cession only in the case where the Jocal court is admittedly competent.
This colleague pronounces the veto, the judictum is quashed ; all that
the loenl magistrate can now do & to compel the parties o enter into
o vadimontum to appear before the praetor, and the case moves to
Rome. But supposing, when it has got there, that the practor
decides that it was really within the competence of the munieipal
magistrate and isues an ordor that it shall go lack?  Now Numerius
appeals to the tribune The veto is isned and, il the cse i2 to be
tried at all, the praetor is bound to take it

We can also imagine a case with the same preliminaries in which
Numerins sppeals to the colleague of the local mngistrate agninst the
competence of the local court, but in which this colleague declines to
interfere. I3 Numerins left stranded ¥ Unquestionnbly there mmst
have been in such a cise n forther appeal to Rome, whether to the
praetor or perhsps, in this case, to his higher colleagne the consul,
But the praetor or eonsul now decides against Numeriua, The appeal
ia made to the tribune, and the deeres of the consul or practor may
be quushed. The case, if it = to be tried ot all, must be tried st
Rome.

2a
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In both these justances the tribune promounces his voto within
the city, and yet in both, if his decision iz improper, his position is
one of *vocare ex Ttalin cum quibus lege ogi poset.” In both cases
it is not n true use of magisterial voeatio, and thus one of the diffi-
calties discovered by commentators in this passage is removed ; it is
simply an illustration of the positive effects of a4 negative power.
Just ag the tribune can by o persistent veto force the prastor to alter
his fornwls (Cie. Aead. Prior. il 30, 87 ; pro Tullio 16, 38), so by
o persistent denial of the praetor's orders to the loeal magistrate he
can force the practor to judge. We do not know the method by
which the positive effect of the veto was in this case secursd, but it is
elear that some means must have been provided for huving s municipal
action tried at Rome when the mumicipal eourt had been declared
incompetent.

But, apart from the procedure epringing from these rigid rules
of competenve, there i some evidence of a discretionary power of
what is called Romam revocatis, which wis exercised and abused by
magistrates towands the close of the Republic. The Fragmentum
Atestinum (perhaps a part of the lex Rubria) enacts (L 16 sq.) with
reference to municipal jurisdietion—* ejus rei pequn[iasve] quo magis
privato Romae revocatio it . . . e hac lege mihilum rogatur,” ie
this law does not permit (or imply) a revocatis to Reme in the
specified cases.  We do not know what magistrate effected this
reeocatio, With respect to eriminal jurisdietion in the provinees, it
was the duty of the consuls (Uie dn Ferr. i 33, 84); and, if they
exervised this power in ecivil jurisdiction as well, the jus consulum
praeripere of our passage may refor to tribumician interference with
this consular prerogative. It may be worth noting that  Plutarch
(Caes; 4) aseocintes the powsr with the tribunes ; his narrstive of this
trial of P. Antonius is almost unquestionably wrong, but it may b
taken to show that in his belief (ie. in a belief eurrent during the
Principate) the tribunes had something to do with summoning eases
to Rome

Hitherto we have been dealing with the prastor and the Judicta
ordingria. Ie it possible that the tribune also interfersd with the
extrmonlinary jurisdietion created during the Principate, and thus
with the jodicial powers of the consulsf The consular Jjurisdiction
in fideicommisa had been given to prastors by Claudius (Dig. 1, 2, 2,
23), but not the whole of it  Quintilion shows that in greater
matters it still belonged to the former (fwst Or. §ii 6, 70 “non
debes apud practorem petere fideioommissum sed apud consules, major
enim prastoria cognitione summa est ™. T the conmuls tried the suse
when the fideicommissum was very large and the Prostors when it was
smaller, it is not gltogether impossille that the muticipal magistrates
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might have tried local csses when the sum, which waa the subject of
the trust, was insignifimnt. Tt is thus possible that questions of the
competence of local and Roman magistrates may have cropped np in
reference to this gquesiion; although T shoold prefer to expliin the
jus eossulum praevipers of Tacitus on the already mentioned hypotheses
of some consular right of recati or revoeatio in matters of ondinary
Jurisdiction.

Much must remain obeoure ; we cnnot get at the details of the
procedure, A1l that we can do is to show that thers is evidence for
the tribune's intetference with the rights of magistrotes in matters of
municipal jurisdiction, and to suggest methods of interference. Nor
pan we determine the precise limitations of his authority introduced
by the change of an 56 Bat it clearly took fram the tribune the
final decision as to when o civil ease should be summoned from a
mmunicipal town to Home Either his infercessio in this matter of
municipal jurisdiction was abolished, or his veto was made purely
suspengory. In this very chapter of Tacitus we find that the enforce-
ment of the tribunician mults is subjected to the decizion of the
consul,  Similarly, with reference to the power which we have dis-
mussed, the urban prastor or the consal may lave been declared
absolutely compotent to decide, ufter cognisance, when a case should
be triod in the loeml courts and when it shonld be reserved for the

tribunals at Rome
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ix

Jnri-ihﬁnn.ﬂi.m.inl.l, 62, 167 ; exer-
clsod by king, 42; by duumviri, 83,
101 ; consals, 58, 199 ; aediles, 211,

389 ; , BB, 88, 374 ; quoestors,
[+ EE:OEE foll. ; E:II:II.", 407 ;
Senate and consuls, 386, 387 ;
Printeps, 8887 pranfectus. urbd,
1?3;1 i
nm, 413; pr. tario, 410,

424 ; in o mm 177, 188,
207, 215, 436, 473, 486, 3600 ; by
special  commizsions, 290, 278 ;
tribune's intervession, 178, 371

—— administrative, of consnls, 188 ;
pcensors, 253

—— capital, 79, 107, 108, 161; of
the peopls, 245 ; on  appeal
from consuls, T, [jnsstors,
ourule  acdiles, amd tribunes,
246 of Plobs on appeal from
tribunes, 100, 107, 161, 168, 246;
and plebeian aediles, 246 ; pro-
eedure in judicls populi, 246

—— domestie, 3

— international, 204 foll,

—— military, 63, 76, 79, 84, 85, 108,
151, 165, 279, 28, 580

— munieipal, 807, 304, 42

— polil deal, 182, 211

—— provinoisl, 1566, #25, 435

Land, publie, 89, 90, 117, 229, 284,
413 ; tennre, 8, 15, 55-60, 76, 810
connéxion with Servian tribes, 7,
¥ ; in Ttaly, 307 ; in prov
420, 430

Latin loagne, 285 foll. ; status af

I‘Lil:l.us, Hos ? 4
w, religh &, 61-67 ; judge-
m;dn,];ﬁﬁ;'rmoh. 249 - inlluenes
of Homan law on the BEmplrs, 437

Lagates, 434 foll.

Legislation, procedure in, 266 foll.

ive powers, of Populns, 5, 42,

g, 877 ; limited by magisteriul

initintive, 43, B3 ; by woto, 86,

170 ; by encroachments of Princeps
ol Benute, 872, 377 foll

——— of Plebs, 68.67, 100, 124, 126

Licinio-Sextian lsws, 120, 130, 218

Lot, 47, 124, 148, 191, 198, 200, 204,
@13, 956, 433

pr. annonae, 412; pr. |
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H?giah-uy. 84, 160, 152191, 363
oll: gualifications, 183 : eandida-
ture, 187 foll. ; minor magistraci

a4 foll., 364 T

Manumission, 153, 134

Marius, 134, 340, 210

Murriage, 17, 38, 111, 186 ; inter
marriage with forelgners, 205

Martial law, 270

Master of the Horse, 150

Military service, 41, 88-74, 137, 138 ;
conseription, 154 ; cavalry; 41, 78,
295 ; pansions, 494

Monarchy, 44, 46-65, 37

Muniei ministration of Ttaly,
d0s, 205, 313 fll. ; in the pro-
vinses, 457

Nability, in Inter Republic, 128, 265 ;
in Principats, 395 full.

Nuominstion to oflice, 47, 78, B8, 101,
445, 300

Purdon, 381

Patria potestas, 18-28

Patricinng, originof, 5 ; g5 capt,
) Iﬂdom;nu.n*m ln sarly

publie, 86, B7 ; alliance with
plebeian  nristocency, 129 foll. ;
crented by Prineeps, 347, 399 ;
spocinl powers of patrician seno-
tors, fﬂf 278, 276

Plebeians, origin of, 5§, 6; generally
excluded from clans, 10, 11 ; mem-
bers of Populus, 68 ; ual rize
to power, Eﬂ foll., 111, 120, 196,
127 ; plebeian law, 17, 25, 29, 104

inces, | Politioal mislemeanours, 181, 182,

a7

Pomerium, extension of, #43, 345

Pontifex Maximus, in monsrehy, 60,
51 ; conducts an election tri-
bunes, 108; in Principate, 350,
851, 897

PFontifical college, in monarchy, 50
foll.; exponents of fns, 56 3 of jus,
86 ; admission of Plebeinns, 125 ;
dleation to, 134, D54

Praefocts, 304, 208, 401, 408

Practors, 120, 158, 157, 904.208
under Irincipate, 364, 368; aee
Ediet

Priestly ardems, 442

Primogeniture, 22, 130

Prisoners of war, 141
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Procurators, 414

Frohibition, magisterial
116, 173-178

r y temure of, 5, 8, 45 ; Sarvian

ification, 89 foll.; registration

by econsor, '231-283
foreigners, 206

Provinges, 317 foll,, 424 foll, ; Juris-
digtion, 155, 395 ; revenues, 231,
286, 417, 420 foll. ; formation, 284,
286 ; arrangements of Suila, 201,
261, 322; of Graochus, 180, 201,
#3%; of Pompeins, 323; of the
Pringipate, 845, 401, 425

Pablic works, 400, 239 413 '

Poblilian Inw, 124, 125, 128, 210

right af,

Quaestors, delogates of king, 83 ; of
eonsul for jurisdiotion, S0, 161,
246 ; for finnnos, 81, 165, 178, and,
432 ; in the feld, 117, 141 ; fune-
tions, 912 216; mno voestin or

prensio, 181; appointment, 81, |
:!L;Iiﬁmﬁam. 184, 364, 8785 |

102 ;
inoipate, 560

Ramunes, §, 40, 67, 73

Heligious ideas, 38, 46, 51, 162, 440 :
thelr connexion with the elans, 14 1
imieruptional influence of, 54, 258,
2n1

Religions sanctions, 54, 0, 100

Rapresentation, 313, 443

Rescission of sentences, 248

Ruromihi.iitr of istrates, 187
7 mag '

Rights, 31, 33, 186, 138 foll,, 240,
1; aee Caput and Citizenship
ntion of provinces, 430
Rotation in tonnre of power, 198, 180

Seourging, 108
Senate, 147, 151, 281, 282 : relation
to king, 68 foll.; to gonsuls and
other magistrates, 81 foll, 284, 967
Lo P8, 48, 359, B62, 876
wers, 60 foll, 83, 273, %78, 254
nll, 895, 807 ; eantrol of Tegrinin.
Hon l:-g? uln:l'hm:}, 125, 254 273
v S0 precedure, PRE foll
848 ; iusignia, 265 ; revision, 219,

tenmra by |
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B, 84T, 874 ; reform attempted
by Bulla, 384, 335, 378 : under the
rineipate, 873 ; conseripti, 82

senatorial order at Rome, 309, 411 ;
in municipalities, 418,

Servian organisation, 45 foll., 138, 145

Sarvius Tollina, 58, 62, 188

Slavery, 24 foll, 105, 141 foll ; see
Manumiseion

Bolon, 69, 127

Sulls, 146, 180, 183, 180, 107, 202,
304, 207, 218, 231, 234, 258, 254,
266

Tazation, Roman theory of 318;
direat, 320, 431 ; tithes, 321, 431 ;
see Tribwte

Testaments, 20 foll., 108, 135, 134,
144, 951, 905

Tities, 3, 40, 67 {priores, postariores,
73)

Treaties, 58, 00, 130, 244, 283, 901,
345, 472, 876 ; commercial, 208
Tribes, original, 3, 40, 41, 66, 67;
Serviau, 66 foll. ; Republican, 101,

223, 252
Tribunate, consular, 112.1143 mili:
, 364, 373; of the Plabs, 98

foll, 108, 365 ; inviolability, 09
345; power of prohibition, 119,
176 ; Intercession, 175 foll, S48,

870 ; jurisdiction, 108, 189, 871%
relation to the Senste, 161, 179,
471, 8765; to the Flabs 06, 124,
126, 248

Tribmnician wer  possessed by
Princeps, 3358, 470

Tribute, from citizens, 41, 75, 137,
188, 222 503 ; from subject states,
318 foll., 430

Triumph, 156-168

Trinmvirats (48 v.0.), 538

Twelve Tahles, 7, 18, 18, 28, 29, &7,

91, 92, 102, 104 foll., 111, 136,
101, 205, 241, 251

Valerio-Horatinn laws, 108 foll,, 194,
124, 204

Varinn commissdon, 175, 248

Vestals, 52, 54

Yoting: procedure, 258, 250 ; hosis
of division, 253; deprivation of
right of, 241 ; freedmen's vots,
148 ¢ rights of new citizens, 312
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Abdnetio in ecarcerem, 188 ; in vin-
eitln, 168

Abwolitio, #p2

Abolitiones publicas, 301

Absalve, 205

Acpensi, 72, 74,100, 263

Accusationes, aly

Acta, 563, 366, 574, 879, 381

Actio, de in rem verso, 143 ; do peoulio,
143 ; quod juasn, 143 ; tributoris,
143

Actionsm dare, 208

Actor publicns, 144

Addictie, 125

Addintus, §1

Adlectio, 365, 473, 874, 390, 438

ﬂlnn&:. 82, 360
optin, 17

Adrogatio, 17

Adrogatus, §2

Adsoriptivif, 72

Adsertor in libertatem, 134

Andi dadicandae, 237

Awodiles, 88; cerealss, 411 ; corules,
122

Aedilicii, 285

Andium suorarum procuratio, 208

Aerntil, 7O, 224, 228

Aepnrium, 81, 166, 173, 194, 200, 218,
a14, 281, 256, 260, S68, 360, 3H4,
406, 308, 413 ; militare, 306

Aes, 78 ; equestre, hordeariom, T4,
1‘-1-;: aes et libram (per), 28, 00,
10

Ager, assignatus, 88 ; Campanus,
230 ; ocenpatorius, S50 ; privatus,
16 ; publicus, 16, 67, 68, B0, 304,
4205 quasitorins, 50, 214 ; Romanus,
8, 101, 189

Agers oum patribusg, 161 ; com plebe,
06, 161 ; cum populo, 158, 164, 181,
24

Agmati, 10, 108

ﬁ.ﬁis dandis assignandis, 34, 287

utn genatarinm, $74

Aliemi juris, 3§

Alimentarium, 425

Alter ego, 81, 408

Ambitio, 157

Ambitus, 118, 181

Amici, 299, 357

Amiaitia, 293

Anquisitio, 244, 248

Antiquo, 258

Appelistio, 177, 346, 282, B84

Applivatio, §

Aquarii, 200

Arwtor, 320

Arhiter, 2, 84

Arbor infelix, 63

Area Capitolii, 256

Arquites, 41

Artifipes, 283

Arx, 1

As 69, 137 ; Hlwalis, 72 ; sextantarins,
Lt

Assidul, 73

Agyium, 53

Atrium, 129

Anctoritas, 48 48, 1935, 150, 279

Angnres, 163

Augustales, 448

Anspex, 3

Auspiontio, 136, 257

Anspicato, 113

Aunspicin, 86, 47, 18, 49, 50, 89, 144,
147, 148, 157, 102, 168, 917, 258+
caduen, 163 ; coolestin, 164; &x
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tri;'ndﬂi. 184 ; majora, minora,

147, 166 ; maxima, 1656 ; privats,
39 : publica, 49, 100

Anxilinm, B2, 98, B8, 178, 104, 546,
H'"L H-EE

Aves internuntii Jovia, 164

Avoenrg contionem, 173

Baneficis, 320

Bona caduon, 417 ; damnntorum, 3905,
417 < fides, 327 + vacantin, 305

Boni, 333

Cladnen, 168, 417

Cassar dixit, 570

Caleeus mullous, 2656

Calles, 915

Calommnia, 225

Candidatus, 187 ; Cnesaris, 340

Capite eensi, 73, 184, 231

Capitis deminutio, 32, 33, 188, 130,
40

Captus, 58

“‘%;‘f’ 81, 82, 33, 73, 84, 188, 189,

Carmen, &7

Custellum, 1

Caans Lelli, 308

Celeres, 41, 42

Censibog equitum Romanorum (),
403

Cunsttor, 430

Censor, 115, 855, 430 ; perpotuus, 347

Cenporia potestus, 217

Cansus, 4, 76, 135, 217, 218, 218, 220,
221,223, 220, W3, 374

Cansns seoipienidos (ad), 430

Contenarins, 418

Contosima rerum vennlium, $04, 417

Centumyird, 13, 392

Centurine, 41, 80, T0, 97 ; equitum,
T4, 234 ; pracrogativa, 253

Conturiatim, 80

Cérealia, 111

Certnn mﬁumu. A7

Cortus mugistrntunm, 188, 364
Clesxio ;u jure, 135

Qivis, 34, 306, 133, 207, 281, 205, 990,
304, 301, 303 ; optimo, non optime
ﬁﬁ&%ﬂ. 138 ; sine suffragio, 500,

1,

Civitas, 8, 14, 153, 184, 189, 140, 278,
977, 300, 801, 809, 310, 811, A1e
313, 317, 428, 436, 487 ; foodernta,
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245, 200, 808, 317, 428 ; libera, 245,
308, B17, 498 ; libera ot foosderata,
308, 817 nferﬂgrina, M5 sinw
anifragio, 3

Civinm oapita, 183

Clarizsimua, 400, 411

Claspict, 78

Classis, 88, 70, 72, 74, 75, 137

Clavi fingendi cansa, 193

Clavis annalis, 163

Clientoln, 5, 45

Clismtes, 9

Cosmptio, 17

Coercitin, 85, 08, 154, 147, 170, 171,
173, 178, 181, 100, 181, 199, 210,
211, 246

Coetus nosturni, 107

Cogure, 208

Cognitin, 389, 3558

Cognitionem enscipers, 888 ; & cogni-
tionibuz, 419

omen, 353, 364

Cohortes urbanae, 108

Collega, 360 ; major, 108

Collegia, 4, 71, 107, 114, 178, 235,
255, 282

Colonmia, 315, 420 civinm Roman-
arum, 300 ; Latins, 208 ; maritima,
$01

Coloning dedussndans oausa, 237

Comites, 324, 357

Comitis, 43, 75, 76, 84, 87, 107, 108,
125, 137, 180, 149, 180, 104, 185,
173, 174, 183, 191, 108, 188, 940,
941, 245, 247, 948, 250, 954, U5,
957, U61, 278, 286, 415, 495, 838,
8347, 368, 960, 471, 579, 578, 877,
381, 423 ; calatn, 26, 37, 251
cemturiata, 27, 88, 89, 87, 102, 103,
113, 116, 125, 145, 172, 195, 106,
M8, 224, P44, 246, 48, 952, 950
curiate, 9, 12, 14, 28, 42, 48, 47,
48, 4, 80, 76, 56, 89, 350, 261,
425 - tributa, 102, 116, 125, 145,
155, 161, 170, 208, 210, 234, 235,
34, 237, B8, 946, 240, 253, 504

Comitinles dies, 255

Comitintus maximus, 107, 252

Commendatio, 348, 940, 850, 873

Commerciam, 22, 33, 35, 205, 208,
204, 308, 210

Communia, 448

Commutatio, 52

Compiratio, 191, 108

Concoptives, 250
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Concilin, 03, 200, 315, 443, 444
Concilium plebie, B3, 04, 06, 07, 08,
100, 109, 108, 107, 109, 110, 115,
146, 147, 145, 149, 141, 170, 172,
a10, 231, T, 287, 246, 250, 26,

A,

Conductor, 220

Confarreatio, 17, 39

Cangruentin, 439

urationes, 379

Consaspta, 263

Constripti, £2, 83, 316

Consseratio bonorum, 170 ; eapitis, 55

Consensus, 17, 326

Consiliarii, 410 ; Angusti, 420

Consilium, 48, 81, 85, 418, 285, 528,
457, 984, 388, 410, 419, 420, 491;
domestioum, 22; publicum, 58, 81

Consora imI;_ri.{, 358, Go0

Consortes, 2 .

Constitutiones priney , A0, 431

Consnl, 79, 360 ; major, 108

Consulare imperiom, §4, 162

Consulares, 265, 269, 271, 34656, 384,
433, 499, 456 5

Consularis potestas,

Consultatio, 380, 419

Congultum, 473

Contio, 158, 168, 101, 218, 246, 27,
455, 456, 957, 501 ; contionem dare,
160

Contrs rem poblicam, 277

Oonubium, 33, 85, 39, 133, 205, 204,
304, 308

Conventio in manum, 52

Conventus, 827, 528

Cornigines, 71, 353

Corpus Romani juris, 105

Correctoves, 424, 425, 428

Creatio, 78, 148

Cultus, 51, 53, 54, 208

Cura, 412, 41%; alvei et ripatum
Tiberis, 413 ; annonse, 310, 368,
411 ; aquaram, ﬂa‘ﬂ;inlegwnm? ok mor-

B4y ; morum, i P o

priblicoram, 413 ; visrum, K

Curatio, 401 :

Curatores, 411, 413, 423 ; alimentor.

um, 426 ; alvei et riparum Tiberis, |

401 ; nnnonae, 237 ; aquarun, $31,
413 3 operum publivoram, 401, 415
rel publicas, 424 ; triboom, 221
vinrum, 237, 401, 413

158

Curia, 8, 15, 40, 41, 42, 43, 40, 50,
75, 58, a3, 07, 101, 102, 196, 222,
851, 955, 250, 315, 409, 488, 141

Curiales, 41, 47, 88, 435, 439

Curistim, &0, 03

Curio, 42

Curens honorum, 215, 364, 371

Custos urbis, 407

Damustio memorine, 363

Daning, 58

Datio in mancipinm, 32

Decemviri, 100, 108, 288 ; aneris
faciundis, 119, 123 ; stlitibaus judi-
eandis, 2395

Decretam, 379

Deonma, 231, 330, 331, 451

Detumani, 431, 432

Dieonrine, 47

Decurinty, 26832

Deacurio, 315, 438

Dediticis civitas, 306

Dieditio, 506

Dieditua, 139

Deminutio capitis, 32, 33, 133

Designatus, 186

Detestatio sacrorum, 251

Devotio, 57

Dicere dictatorem, 101

Diico, 258

Dictator, 2, 44, T4, 84, 157, 101

Diem n prastore petere, 181 ; dixik,
181

Dies civilis, 165 ; fasti, 128, 176, 256 ;
imporil, 258 ; legitimi, 187 ; na-
fasti, 255

Dilectns, 164, 200

Diraa, 163, 172

Diribitio, 450

Diribitores, 250

Drievessio, 271

Disciplina, 88

Dispensator summarmm, 416

Ditlo, 308

Divisores, 188, 282

Divus, 441, 442

Dami, 79, 163, 166, 1687

Dominica potestas, 18, 25

Dominium, 24, 20, 144, 352

Dominns, 25, 248, 142, 148, 144, 352,
414

Domuns Cuezaris, 356

Ducenarins, 418
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Dugi jubere, 314

Doo Augneti, 353

DPuomviri juri dicundo, 318 ; navales,
236 ¢ perduellionis, ©5, 80, 161,
0, M7 : ssoris (aciundis, 110 ;
viie purgamlis, 235

Edictum, 177, 378 ; provinciale, 907 ;
perpetunm, 324
ot
m, 120
tissimus, 405
Empti, 29
Eg::;ulu, 870 ; ab opistulis, 414, 418,
Epulum Jovis, 124
Equestris militis, 406 ; nobilitas, 416
uites, 78, 188, 106, T34, 351, 285,
3, 934, &K, 347, 866, 409
Hnm equo pabliso, 74, 184, 408,

Equitum sensus, 235

Evocatio, 57

Exeoratio, 189, 243

Exercitus, 97, 64, 117

Exharedatio, 10

Exiltium, 309

Extra ordinem, 204, 332 ; propivave
itrrhem, 235 ; sortem, 900

Fabrd, 71, 258
Faelo, T1, 258
Fagultas sgundi, 82
Familia, 10, 12, 15, 18, 21, 23, 24,
99, 32, 88, 01, 140, 143, 145
Fan, 23, 51, B2, 54, B8, B7, 240
Fnscos, 44, 48, 50, 366, 448
Ferine, 87, 955, 988
Feriarum onstituendaram causs, 198
Fetinles, 56, 245, 250
Fides, 45, 237, 2068 ; publica, 56
Romana, 127 ; fidel sommissa, 867,
482, 585 ; fidel commissarii, 368
o A 8
s jua, B0, 31
Fiscalis, 368 .
Fiseus, 388, 370, 205, 413, 417
hmtunfn, “:uh
imem An is, 442 corialis,
42: Dialic, 150 L
Flamines, 51, 52, 181, 251, 448
ca Avgustalis, 442; Dinlis,

Floralia, 211
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Foedera, 60, 283, 200, 306, 517;
aequum, injquon foeedug, 307

Foransis factio, 225

Forma censuslis, 430

Formnula, 56, G2, 905, 210, 211, 218,
049 Bgu s 307, 89

Forwm ngers, $27

Frumentum  aestimatum, 521 ;
amptum, 321 ; in cellum, 321

Furiosns, 22

Furtum, 181

Geniis, 355, 440, 441

Gena, 1, 5, 10, 11, 1%, 13, 14, 15; 16,
17, 40, 41, 67, 101, 140, 233, 251,
2(4, 286 ; gentes majores, minores,
12, 41

Gantilis, § 10, 11, 14, 15, 41, 106

Gentilitas, 10, 17, 88

Graflus honorum, 186

Habers anspicis, 38

Huruspex, 194, 307

Heredinm, 15, 30

Heores, 8, 15, 27, 29, 80

Honor, 188, 183, 305
Hordearinm, 74, 187

Hostis, &, 248, 97D, 981, 200, 263

iﬁnahilia, 130

ustris, 405

Imagines, 129

Imminuto jurs, 103

Imimunitas, 429

Imperntor, 60, 154, 166, 388, 202,
331, 837, 344, 352, 358, 355, 5569,

aal
Imperinm, 2, 44, 47, 48, 57, 76 78,
, 84, 08, 118, 120, 191, 193 197,

188, 147, 152, 153, 150, 167, 1568,
160, 169, 105, 167, 171, 189, 180,

108, 109, 900, 201, 202

ni, 218, 215, 317, 130,

267, 278, 979, 801, 80E,

318, 392, 397, 429, 337, 834, 330,
841, 843, d43, Bed, 345, 347, 360,
853, 869, 580, 361, 366, 378, 384
407, 433, 430

Tmpetrativa, 56, 162, 163, 254

Tmpolitia, 225

Improbe factum, 168

Lmprobid, #ias

Incansi, 188, 130

Inelvilis potestas, 407

Incola, 300, 311, 315
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Infamis, 221

Infra olagsem, 70

Logenuij, 5, 135, 138

Ingenuitas, 185, 136, 140, 340, 874,
ipz

T judicio, 204

In yure, 178, 204, 383

Injuris, 181

Insignia, 4, 43, 44, 45 99, 115, 233,

, 342, 355, 806, 402, 443

Intercesslo, 158, 173, 176, 178, 274,
346, 370

Interpessionem remitters, 180

Interdiotio (squae et ignis), 55, 140,
249, 254

Interrognum, 47, 48, 50, 82, 83, 131,
147, 145, 149, 186, 147, 188, 275,
368

Interrex, 48, 47, 48, 108, 265, 273
Ttalici, 305, 508 ;

Judex, 44, 63, 78, 108, 167, 177, 205,
910, 911, 918, 214, 947, 233, 236,
948, 845, 481, 393, B84, 556, 502,
404 ; nxtra ordinem datus, 388,
886 ; ordinerius, 842 ; peregrinus,
326 ; privatus, 64

Jodicium, 64, 281, #82; dare, 208 ;
logitimum, $02; ordinarinm, 382,

883 ; pu;:ull.,' 181, M4, Wb, M6,
U7 ; publicum, ﬂs? g : Y

Juniores, 70, 154, 259, 263

Jupiter Iapis, 201

Jurire, S04

Juridied, 423, 424

:} umﬂjﬁ‘q;ft:, 02
L i, 440, 47

Juris statio, 176

Juris sui, 147, 138, 140

Jus, 52, 54, 62, 64, 65, 86, 118, 148,
138, 230, 378, §82, 3K5, 356 ; ngendi
etint  patribos, 161; sgendi com

lube, 96, 161 ; agendi cum popilo,
60, 161, 246; auspiciorom, 36,

172 ; mnxilii, 95 ; civile, 35, 138,
a06, 249, U904, 205, 878, 480;
eommmarcii, 8, 298 ; consalendi sen-
atus, 161; conubii, 7, 2908; di-
vinum, 360 ; edicendi, 163 ; exu-
lindi, 6 ; gentium, 189, 141, 207,
204 ; gladii, 280; honorarium,
208 ; honorum petendorom, 188 ;
i tm, 126; Italioum,. 307,
420 7 liberorum, 448 ; multas dic.

tionis, 160 : ordinariom, ?2:,
poenae, 05 ; Puuﬂ.munil., inii 40 ;
primas relationis, 343, 348 ; Eri-
vatum, B84; publieam, 23 82;
reforendi md eenatum, 161 ; ro-
gandi, 68 ; vitas necisque, 20

Jusjurandum in leges, 566

Jussio prinnipia, 851

Jusan popuoli, 184

Justitinm, 175, 297 ; remitters, 175

Justum bellum, 167 ; piumgue, 56

Justus magistratus, 251

Lnssa mnjestas, 367
Lares, 441
Latiolavii, 265, 399
Latinitns, 207, 308
Listrociniu, 164
Latus elavas, 265, 373, 340, 400, 4056
Lectio senatns, 217, 210, 363, 874
Legati, 189, 984, 818, $23, d94, 434,
4486, 444 ; Coesaris pro prastors,
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B4, 484 - proconsulis pro praetore,
413
Loges annales, 156, 350 ; de jure
mi tunm, 320 ;: de provinciis
inandis, 339; fromentariae,
210, 835; regian, 68; repetun-
darnm, 829 ; Valerise Horatine, 108
Legibus solutus, 350
Leygrio, 41, 113, 138
Legis actio, 85, 57, 57, 128, 184, 205,
242, 280
Legitima militia, 154
Legitimum matrimoniom, 35
Logitimus dies, 157
Lex, 43, 58, 62, 75, 86, 107, 100, 113,
194, 138, 184, 179, 180, 934, 248,
243, 245, 240, 251, 259, 325, 348,
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458 ; censorin, 230 ; censul con-
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Eﬂhﬂ:l, 1o ;
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snernta, 243 ; Bem) im, 160, 201,
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B8, 109 ; Valerin (800 m.o.), 148,
184 + Vooonia, 243
Libellus, $80, 410; a libellis, 403,
414, 418, 410
Libara, 258

mgn.hh 245, 285 ;

Libertns, 130, 140, $06, $07, 428, 420 |

Libortinis, 135, 144, 145, 146
Libertus, 144

Libram (per aes at), 28, 90, 108
L‘I:uripuuab a0

Liotores, 44

Loci sacri, 87

Looupletos, 73

Lndi plnbali. 411 ; Romani, 211
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Lus=tratio, 115, 220
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Maneipium, 15, 10
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1356 ; justa, 184 ; per eplatolam,
menaam, 1856 ; testamento, 1563
vindicta, 134

Msnus, 15, 82; injecilo, 91, 127

Mater eastrorum, 857 ; familing, 31

Matrimonium, 35

Meddix tuticns, 304, 305

Megaleain, 211
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Mensores, 413

Miles, 41

Militia, 138

Militine, 79, 153, 156, 158, 107, 108

Ministorin prineipatus, 414
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| Mosnia, 232
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Notae, 220

Novi cives, 312

Wovus Lhome, 130, 336, 562
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Numen, 440, 441
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Kumlinae, 91, 265
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Dnaﬂr 400
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Pagus, I, 2, B, 430
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Paret (non parst), 205
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Poculinm, 8, 143, 144
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Perduellio, 8, 09, 108, 187, 181, 258
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Psg?gﬁuus, 191, 138, D09, 204, 205,

attribiuts, 213
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Perpetun (adicta), 154, 208
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Plagulum, 54, &7, 108
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Puann,_ 23
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Populares, 552, 533

Pnfgu, 1, 33, 34, 65, 109, T,

Partitores, 491
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Posseasor, 220, 230, 233, 207
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Praecones, 100
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Pro 438, 415

178, 200, 202, 208, 213,

285, 318, 3M, 401, 426 ; aguaria,
216 ; publica, 427

Provoestio, 42, 63, 64, 78, 88, 02, 85,
106, 108, 154, 166, 167, 170, 171,
104, 45, 247, 264, 398
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238 40, 198 432
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io, 100
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Poneta, 258
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Quuestores serarii, 80, 212 ; ali-
mentorom, 426 ; Augusti, 260
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unestorius, S65
ta woousatio, 247, 258
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Raferre, 348

Reges socii, 418

Regimen morim, 116, 217, 310

Regina sacrortm, 51
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Regnum, 78, 37, 338

Rei gerondae eaws, 102, 103

Helatio, 247, 968, 348

Eus‘l:gum fapers, 348 ; remitters,
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a7a
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Heés, 24 ; oensui censendo, 69, 70;
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222 : nec maneipi, 26
R;:E: 417
pseriptum, 379, 351
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stitutio in integrom, 140, 360, 361
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Hex, 44, 47, 52, 70, 237, 836 ; sac-
roroum, 44, 47, 50, 51, 131, 251
Rogatio, 97, 109, 111, 185, 174, 177,
178, 180, 904, 288, 247, D48, 258,
207, 7T
Rogator, 186, 268, 250
Eomam revoeatio, 585

Bnaer, 38, 55, B9, 109, 164

Bacerdos, 443 ; provincine, 444

Sacrs, 18, 17, 43, 64, 55, 996 ; pri-
vatn, publica, 54

Sacramentum, 56, 154, 343, 381, 365 ;
in leges, 150, 235

delestatio, 18, 17

Sacrosanctites, 100, 100, 119, 182,
900, 346

Balariom, 438

Balil, 52, 181

Baltus, 230

Salutatio, 157

Baturam (lex lata per), 239

Buribac, 1

Selectd, 325

Bolls curnlis, 44, 129

Sanatoris dignitas, 411

Senutui o, 193

Banatus, 84, 58, 310 | aucloritas, 413 ;
consensts, 418 consultum, 177,
170, 180, 208, 972, 975 ; consultum
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ultimum, 281 ; de provineis ondi



INDEX OF LATIN WORDS
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mus, 376

Heniores, 70, 324, 550, 954

Bautentin, 267, 270, 971

Heptimontium,

Servare de ﬂ!]t!., 1

Servi publiei, 144, 100

Servitus, 11

Sestortius, 72

Saviri, 403, 443

Hex centurias, 74 ; sullragis, 74

Buxagenarii, 234, 418

Sﬂlmt—vigiutiiintu.«. &4

Bextantarii, 49, 79

Signa ex avibus, 108; ox quadru-

ibus; 104

Bllentinm, 143, 165

dilya, 230

BHoali, 209, 305, 207, 308, 411

Bodnlicis, 107

Sodalitates, 188, 289

Soliti livnores, S58

Solium, 44

Solom publicam, 413

Solvers,

Sﬂl‘ﬁ'aaﬁn, 47, 191, 198,°200, 204, 385,

etio, 89, 60, 162, 172, 173
gﬁuumﬂi, 405 :
Bponsio, U1, 201, 205
Spurii filii, 180
Status, 52, 303, 308, 508, 345
Stemma, 1208, 180
et
tipe 138, 310, 420, 821, 431
Stipendiarins, 307, 18, 428
Stipulatie, 91
Sl.lﬂ:,: 10, 11, 12
Subecttptlo, 419 censoria, 921
3t , 4183
Sulﬂuﬂah;ihunnrum. 178
Euu.ﬁ‘utuu. 148, 368
fragium, 305

Buis lepibus uti, 308
gznnunrﬂh. g

tio, YR8, 3820
mw’;zﬂ (liberi), 10

Tabellae, 258, 431

Tabernnonlum capere, 165

Tabulas, 104, 231; poblieas, 214 ;
. 223

405

Tabularium, 432

Templum, 165, 257

Testamentum, 20, 135

Tibfcines, 71, 353

Titalus, 130

Tﬁg:;ﬁpiﬂtn. 45, 120 ; praetoxtn, 139,
45

Toguti, 305, 507

Trabea, 44

Traditin, 204

Tradus equum, 224

Tralaticiam, 158, 206

Trunsitio ad plebem, T

Tramsvectio equitnm, 404

Trecenarios, 418

Tribulss, 68

Tribunal, 143

Tribani celerum, 41, 186 ; laticlavi,
400 ; militum, 41 ; militam con-
sulur potestate, 112

Tribuniels potestas, 152, 335, 237,
398, 840, 341, 343, 348, 47, 353,
804, 860, 861, 470, 383, 384, 300,
apa

Tribunicins, 365

Tribus, 1, 18, 32, 40, 67, 101, 115,
28 ¢ tribu movere, 208, 341 ;
urhanae, rusticas, 100, 233

| Tributim, 107, 100

Tributum, 75, 78, 115, 137, 291, 239,
256, 309, 43]; capitis, 320, 430,
431 ; soli, 320, 451

Trinum aundinom, 187

Tripndium solistimum, 164

Triumphnlia, 366
Triwmviri ecapitales, 3235, 0%,
eolonine ugendae, 104 ; epu-

lones, 128 ; monetnles, 235+ nee:
turni, 235

Tumultus, 175

Turmae, 403

Tﬂt!;l, 18, o1, 33, 32, &3, 207, 283,
40

Tutelaris, 355

Ultro tritmta, 239, 223

Unciarium fenus, 106

Universus popnins, §4

Urbana jurisdietio, 202; provinela,
b1

Urkiea diotvesis, 428

Usus, 17, 105, 120

Uti rogas, 258

Vades, 149
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Vadimonium, 169, 213, 216
Vectigal, 90, 250, 231, 320

Vectigales incise, 321

‘I.Fului 79] 5::

Velites, 4

Velitin jubsatia, 43, 257

Vende equom, 225

Verba facere, 269

Vestis trimmphalis, 355

Vintores, 171, 355

Viee principis, 410

YVicesima hereditatum, 306, 417, 423,
432

ROMAN FUBLIC LIFE

Vious, 1, 2

Vigiles, 412
Yigintisexviri, 935, 304
Vilious summurim, 416
Vim fieri veto, 208
Vindex, 81

Vindientio, 134
Vindinta, 184, 350

Vis, 212

Vitlo ercatus, 186, 250
Vitium, 185, 168
Voeatio, 171, 151

Yota, 57, 87, 355
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HANDBOOKS OF
Archzology and Antiquities

Edited by Professor Percy Garosen, Lii.D. of the University
of Oxford, and Professor F. W. Krisevy of Ann, Arbor.
University, Michigan,

Each volume will be the work of a thoroughly competent
Author, and will deal with some special Department of
Ancient Life or Art in a manner suited to the needs both of
the scholar and of the educated general reader.

The Series will be characterised by the following features:—

(1) The size of the volumes will be Extrn Crown Octavo; each
volume to contain not lesa than 200 pages,

(2) The illustrations, taken from works of ancient art, will be
made as complete and satisfactory as possible,

(3) Each volume will contsin a coneise bibliography, together
with complete indexes of Greek and Latin words and
quotations, and of snhjects.

{4) Thus the volumes will together form a handy encyelopadia
of Archeology and Antiquities for the fields covered.

(5) The different treatises will not be uniform in respect to
length or price.

The following volumes have already been published, and
others are in preparation :—

THE ROMAN FESTIVALE OF THE FPERIOD OF THE
REPUBLIC. An Introduction to the Study of Roman
Religion. By W. Warpk FowLER, Lincoln College,
Oxford. 6=, [ Ready.

BPECTA'NE —*This work i3 intendod asdn introduction o the study of the religion
of the Bomana, snd a very Baithful and scenrate plies af work [t 18, as indeesd might be
expected by thosn whe kmow Me, Fowler's previons atudiss of anaient 1ife”

LITERATURE —** Mr. Fowlor has adusimbly summed up the resuls of the fielkiore
sthool as faras Roms |8 concernad ; and i is oo to hsve & seholar's wnprefiliced opinion
obi thenu  Tha book marks & distinct stef in advnee”

GITARDIAN,— & dolightfal volumn which will attmet and interest sny sdusated and
thoaghtful reader.”™

SPEANER—" This dullghtfal book, which bmds us by the plain path of the eabindie,
Misnimating every etap with uow & cirions prrzllel from Bamaos, now o Pretiy tile from Oyid,
Bow an obeervation mads (o Oxfordshies, And ik B2 ot of avery work Lhat you ean suy with
trath Uhat it is the work of & scholer, o gentiesan, o philosephar, a natarslist, snd mn undar.
standing lover of the cauntry.” 5

ACADEMY.—* A book with which evory skndent of Homean rebigiun will hive to make
hils mocont . . . Alls g s storehorms of riteally-sifted Tacts and aea tentative saany
towanls Lhe synthetie nrmogament of theso focte, Mr Fowler's book seens So ns Lo mark o
very distinet advancs qpon anything that has yot been donn,”



HANDBOOKS OF ARCHEOLDGY AND ANTIQUITIES— Condinued

GREEE BOULPTURE. By Prof. Erxest A Gampner, M.A.
University College, London. Part 1. 56s, Part IL &s
Or in one volume. 10s. : [ Beady.

ATHEN EUTM.~—" The Introduction nlone, which runs to over forty pages, makos the
ook indtispensabiln toevery stadonh of the migeek.”

OLASSICAL REVIEW, M ﬂqmﬂuu which wers conspdleunus In the first part of
Prof Gardner's hand book s &8 teristia of the second, it is not too mach to my
that the whols book sssily tales mpk before all other English alnontary trestisss on
Grock senlptore, . . . Thers pea fow books of the ki which can b so Freely reoommsended
as Prof, Gardners.”

QUARDIAN.—Mr, Ganiner's book may e confilautly recommended us the best and
muost triustworthy aksteh of Greek seulpture hitherto poidishel in the English banguage.”

A HANDEOOK OF GREEE CONSTITUTIONAL HISTORY.
By A. H. J. Greexiooe, M.A., Hertiord College, Oxford.
With Map. ba [ Fready.

CLASSICAL REFIEW.—" Hp pun bo original even fn the Erestment of U mest fumiliar
themes ; the style b frsb anid vigorons, anid the sxplanations as i e, elemr. The ook
Is, from I8 nature, mainly intonded fir bejrinnem, by whom it s IIk:H o be sxtensively
nagd, but &t Uhe same tline mors sdvanosl students may thee not o frer snggestive hints

SPEAKER—" & really vulualble hendbook on the eonstitallonal history of Gresee,”
SPRCTATOR, —* This book will be af L nse lo tenchors in sohools whers the Innguags
mnid Uterstureof Hallas pre properly eoltiveisd, as well na to Univemsily tulors, end is guite

within the bnbsllsotin]l ganp of ondinary wnlergrmdustos, to whoin we srnestly re-
ooumenend it

A HANDBOOE OF GEEEE AND ROMAN COINS. By
Grorce F. Hiur, MLA., British Museum. D& [ fleady.
ATHEN ZTM —" Quite worthy of the traditions of the Britieh Mussum Colis Roam. . . .

W csnnaot ton mueh praise the fifeen beautifal plabes of photogmphie reproduetions which,
elies Rhin book. By, HIiTl hos collected the fower of all lletlrlchlnml.nl.rt I thils smull

compaes,”
LITERATUEE —" Mr. HIII has savceadsd very deftly [n providing exsctly the typs of
imfnrmation of which the stadent so uften stands in o volume Forms an admirshls

oonapectas of Lhe monetary hlstory of Greoee and Rome in less than 800 pagoa.™

THE DESTREUCTION OF ANCIENT ROME: A History of the
Monuments. By Ropowro Lasciast, University of Rome.

Bs. Gl [ Ready.
BFPEAKER.—* Lemils s in & series of agresahin chn T dh nerdak i
parscmalisy, from the Barly Empire to moder dey., . F:bnu:lnym wﬂ. =

ROMAN PUBLIC LIFE. By A H. J Geeexmer, MA,
Hertford College, Oxford. [Beady,

MACMILLAN AND CO, Ln., LONDON,
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