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THE
LAWS OF MENU, /"

SON OF BRAHMA,

(CONTINUED.)
m

CHAPTER THE NINTH.

On Judicature; on Law, Private and Criminal;
and on the Commercial and Servile Clafes.

1. ¢ I NOW will propound the immiemorial
¢ duties of man and woman, who muft both
* remain firm in the legal path, whether united
“ or feparated.

2. * Day and night muft women be held by
¢ their protectors in a ftate of dependence ; but
“in lewful and inmocent recreations, though
- rather addicted to them, they may be left at
¢ their own difpofal.

3- * Their fathers prote them in childhood;
¢ their hufbands protect them 'in youth; their
¢ fons protect them in age: a woman is never
¢ fit for inde nce,

VoL, VI. B
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4. © Reprehenfible is the father, who gives
¢ not his daughter in marriage at the proper
¢ time; and the hufband, who approaches not
¢ his wife in due feafon; reprehenfible alfo is
¢ the fon, who prote&@s not his mother after the
¢ death of her lord.

5. * Women muft, above all, be reftrained
¢ from the {fmalleft illicit gratification ; for, not
¢ being thus reftrained, they bring forrow on
¢ both families:

6. ¢ Let hufbands confider this as the fupreme
* Jaw, ordained for all claffes; and let them,
¢ how weak foever, diligently keep their wives
¢ under lawful reftrictions;

7. For he, who preferves his wife from
- wice, preferves his offspring from fufpicion of
¢ baftardy, his auncient ufages from negleé?, his
¢ family from difgrace, himfelf from anguifb. and
¢ his duty from vislation.

8. * The hufband, after conception by his
¢ wife, becomes himfelf an embryo, and is born
¢ a fecond time here below; for which reafon
¢ the wife is called jdyd, fince by her (jdyaté)
* he is born again :

g. * Now the wife brings forth a fon endued
¢ with fimilar qualities to thofe of the father ;
¢ fo that, with a view to an excellent offspring,
¢ he muft vigilantly guard his wife.

10. * No man, indecd, can wholly reftrain
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¢ women by violent meafures; but; by thefe
¢ expedients, they may be reftrained :

11. * Let the hufband keep his wife employ-
¢ ed in the collettion and expenditure of wealth,
¢ in purification and female duty, in the pre-
¢ paration of daily food, and the fuperintend-
¢ ence of houfehold utenfils.

12. ¢ By confinement at home, even undef
« affe@ionate and obfervant guardians, they are
* not fecure; but thofe women are truly fecare,
¢ who are guarded by their own good inclina<
¢ tions.

13. ¢ Drinking fpirdtuous liguor, aflociating
¢ with evil perfons, abfence from her hufband,
“ rambling abroad, unfeafonable fleep, and
¢ dwelling in the houfe of another, are fix
¢ faults which bring infamy on a married wo-
‘ man:

14. * Such women examine not beauty, nor
© pay attention to age; whether their lover be
¢ handfome or ugly, they think it is enough
¢ that-he is a man, and purfue their pleafures.

15. * Through their paffion for men, their
¢« mutable temper, their want of fettled affeétion,
¢ and their perverfe nature (let them be guard-
¢ ed in this world ever fo well) they foon be-
¢« come alienated from their hufbands.

16. ¢ Yet fhould their hufbands be diligently

+ careful in guarding them; though they well
B2
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¢ know the difpofition, with which the lord of
¢ creation formed them:

17. ¢ Mexv allotted to fuch women z love of
¢ their bed, of their feat, and of ornament, im- -
“ pure appetites, wrath, weak flexibility, defire
* of mifchief, and .bad conduét,

18. “Women have no bufinefs with the
¢ texts of the P2da; thus is the law fully fettled:
* having, therefore, no evidence of law, and ne
¢ knowledge of expiatory texts, finful women
¢ mutt be as foul as falfehood itfolf; and this is
¢ a fixed rule.

19.- * To this effect many texts, 'which may
* thow their true difpofition, are chanted in the
¢ Fédas: hear now their expiation for fin.

20. * That pure blood,which my mother
“ defiled by adulterous defire, frequenting the
““ houfes of other men, and violating her duty
“to her lord, that blood may my father pu-
“rify!” Such is the: tenour of the holy text,
¢ which her fon, who knows her guilt, muff pro-
¢ nounce for her;

21. * And this expiation has been declared
¢ for every unbecoming thought, which en-
 ters her mind, concerning infidelity to her
“ hufband ; fince that 7 2, beginning of adyl-
¢ tery.

22. * Whatever be the qualities of the man,
¢ with whom a woman is united by lawful
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¢ marriage, fuch qualities even fhe affumes;
¢ like a’river united ‘with the fea.

23. * AcsHAMA LA, a woman of the loweft
« birth, being thus united to Vasisat'nA, and
¢ Sa'zancr, being united to MANDAPALA,
¢ were entitled to very high honour:

24. * Thefe, and other females of low birth,
¢ have attained eminence in this world by the
¢ refpecive good qualities of their lords.

25. “ Thus has the law,.ever pure, been pro-
¢« pounded for the divil condu@ of men and
¢ women: hear, next, the laws concerning
¢ children, by obedience to which may happi-
¢ nefs be attained in this and the future life.

26. « WaEeN good women, united with huf-
¢ bands 1n expe€tation of progeny, eminently
¢ fortunate and worthy of reverence, irradiate
¢ the houfes of their lords, between ' them and
¢ goddefles of abundance there is no diverfity~
¢ whatever.

27. ¢ The produétion of children, the nur-
¢ ture of them, when prndu{:ﬂd,.and the daily
¢ fuperintendence of domeftick affairs, are pe-
¢ culiar to the wife:

28. ¢ From the wife alone proceed offspring,
¢ good houfehold management, {olicitous atten-
¢ tion, moft exquifite carefles, and that heavenly
¢ beatitude, which fhe obtains for the mancs of
¢ anceftors, and for the bufband himfelf.
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29. * She, who deférts not her lord, but
¢ keeps in fubjetion to him her heart, ner
¢ {peech, and her body, {hall attain his manfion
¢ in heaven, and, by the virtuous in this world,
¢ be called Sddhwt. or good and. faithful ;

30. f But a wife, by difloyalty to her huf-
¢ band, fhall incur difgrace in this life, and be
¢ born in the next from the womb of a fhakal,
¢ ar be tormented with horrible difeafes, which
¢ punith vice.

31. “LearN now that excellent law, univer-
« fally falutary, which was declared, concerning
¢ iffue, by great and good fages formerly born,

32. * They confider the male iffie of a wo-
¢ man as the fon of the lord ; but, on the fub-
¢ je& of that lord, a difference of opinion is
¢ mentioned in the Féda; fome giving that
¢ pame to thé real procreator of the child, and
« others applying it to the married pofieffor of
¢ the woman.

33- * The womap js confidered in law as the
¢ field, and the man as the grain: now vegeta-
¢ ble bodies are formed I:Iy the unired nprra:iﬂn
¢ of the feed and the field.

74. “ In fome cafes the prolifick power of
¢ the male is chiefly diftinguifhed ; in others,
¢ the receptacle of the female; but, when both
¢ are equal in dignity, the offspring is moft
¢ highly efteemed :
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35. ¢ In general, as between the male and
¢ female powers of procreation, the male is held
¢ fuperiour; fince the offspring of all procreant
¢ beings is diftinguifhed by marks of the male
¢ power.

36. * Whatever be the quality of feed, fcat-
¢ tered in a field prepared in due feafon, 2 plant .
¢ of the fame quality fprings in that field, with
« peculiar vifible propertics.

37. ¢ Certainly this earth is called the pri-
¢ meval womb of many beings; but the feed
« exhibits not in its vegetation any properties
¢ of the womb.

38. ¢ On earth here below, even in the {fame
¢ pluugﬂcd field, feeds of many different forms,
¢ having been fown by hufbandmen in the
¢ proper feafon, vegetate according to their
¢ nature : J

39. ¢ Riceplants, mature in fixty days, and
¢ thofe, which require tranfplantation, mudga, '
¢ tila, mdfba, barley, leaks, and fugarcancs all
¢ fpring up according to the fceds.

40. ¢ That one plant thould be fown, and
« another produced, cannot happen : whatever
¢ feed may be fown, cven that produces its
¢ proper ftem.

41. ¢ Never muit it be fown in another
¢ man’s field by him, who has natural. good
¢ fenfe, who has been well inftruéted, who
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“ knows the V4da and its Angas, who defires
¢ long life:

42. ‘ They, who are acquainted with paft
¢ times, have preferved, on this fubjed, holy
* ftrains chanted by every breeze, declaring,
f that *¢ feed muft not be fown'in the field of
“¢ another, man,”

43 “ As the arrow of that hupter is vain,
¢ who fhoots it into the wound, which another
* had made juft before in the antelope, thus
¢ inftantly perithes the feed, which a man
¢ throws into the foil of another :

44. © Sages, who know former times, confi-
* der-this earth /Prit’brvi) as the wife of king
* PRiTHU; and thus they pronounce cultivated
¢ land to be tne property of him, who cut away
¢ the wood, or who cleared and tilled it ; and the
¢ antelope, of the firft hunter, who mortally
¢ wounded it. :

45- * Then only is a inan perfe&, when he
¢ confifts of three perfons united, his wife, him-
¢ {elf, and his fon; and thus have learned Brdj-
* mens announcea this maxim: ** The hufband
“ is even one perfon with his wife,” f%r ali do-
¢ meflick and religious, not for all ctvil, purpofes,

46. ¢ Neither by fale nor defertion can a
¢ wife be releafed from her hufband : thus we
¢ fully acknowledge the law enadted of old by
¢ the lord of creatures,
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47. © Once is the partition of an inheritance
made; once is a damfel given in marrnage;
and once does a man fay * I give:” thefe
threc are, by good men, done once for all and
trrevocably.

48. * As with cows, mares, female camels,
flave girls, milch buffalos, fhegoats, and ewes,
it is not the owner of the bull or other father,
who owns the offspring, even thus 1s it with
the wives of others.

49.  They, who have no property in the
ficld, but, having grain in their poffeffion,
fow it in foil owned by another, can receive
no advantage whatever from the corn, whicl
may be produced:

5o. * Should a bull peget a hundred calves
on cows not owned by his mafter, thofe
calves belong folely to the proprietors of
the cows; and the ftrength of the bull was
walfted :

§1. ¢ Thus men, who have no,marital pro-
perty in wormen, but fow in the ficlds owned
by others, may raile up fruit to the hufbands;
but the procreator can have no advantage
from it. '
§2. * Unlefs there be a {pecial agreement
Liztween the owners of the land and of the

¢ feed, the fruit belongs clearly to the land-
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* owner; for the receptacle is more important
* than- the feed :

53. * But the owners of the feed and of the
* il may be confidered in this world as joint
“ owners of the crop, which they agree, by
* {pecial compa in confideration of the feed,
¢ to divide between them.

54- ¢ Whatever man owns a ficld, if feed,
¢ conveyed into it by water or wind, fhould
“ germinate, the plant belongs to the land-
* owner: the mere fower takes not the fruit,

55- * Such is the law concerning the off-
* fpring of cows; and mares, of female camels,
* goats, and fheep, of flave girls, hens, and
“ milch buffalos, uniefs there be a fpecial agres-
* ment.

§6. ¢ THys has the comparative importance

* of the foil and the feed been declared to you:
*1 will next propound the law concerning
* women, who have no iflue by their hufbands.

57 * The wife of an elder brother is con-
* fidered as mother-in-law to the younger; and
“ the wife of the younger as daughter-in-law to
¢ the elder:

58. ¢ The elder brother, amoroully ap-
* proaching the wife of the younger, and the
* younger, carefling the wife of the elder, are
* both degraded, even though anthorized 4y ¢/e
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¢ hufband or fpiritual guide, except when fuch
¢ wife has no iffue.

59. <On failure of iffue by the hufband, if
¢ he be of the feruile clafs, the defired offspring
¢ may be procreated, cither by his brother or
¢ fome other fapinda, on the wife, who has been
¢ duly authorized:

6o.  Sprinkled with clarified butter, filent,
“in the night, let the-kinfman thus appointed
* beget one fon, but a fecond by no means, on
¢ the widow or childlefs wife:

61. ¢ Some fages, learned in the laws con-
¢ cerning women, thinking it poffible, that the
¢ great obje@ of that appointment may not be
« obtained dy the birth of a fingle fon, are of opi-
¢ nion, that the wife and appﬂiﬂturi kinfman
« may legally procreate a fecond.

62. ¢ The firft objeft of the appointment
¢ being obtained according to law, both the
« brother and the widow muft live together like
¢ a father and a daughter by affinity.

63. * Either brother, apfuinted for this pur-
¢ pofe, who deviates from the ftrict rule, and
« aéts from carnal defire, fhall be degraded, as
¢ having defiled the bed of his daughter-in-law
¢ or of his father.

64. * By men of twiceborn claffes no widow,
< or childlefs wife, muft be authorized to con-
¢ ceive by any other than her lord; for they,
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¢ who authorize her to conceive by any other,
¢ violate the primeval law.

65. ¢ Such a commiffion #o a brather or other
¢ mear kinfinan is nowhere mentioned in the

nuptial texts of the Féda : nor is the marriage
“ of a widow even named in the laws con-
¢ cerning marriage.

66. ¢ This pratice, fit only for cattle, is re=
¢ prehended by learned Brdhmens; yet it is de-
¢ clared to have been the praiice even of men,
¢« while VE'n & had fovereign power:

67. ¢ He, pofiefiing the whole earth, and
€ thesice only called the chicf of fage monarchs,
¢ gave rife to a confufion of claffes, when his
¢ intefle@ became weak through luft,

68. * Since his time the virtuous difapprove
¢ of that man, who, through delufion of mind,
s direéts a widow o recefve the careffes of another
* for the fake of progeny.

69. ¢ The damfel, indeed, whole hufband
¢ thall die after troth verbally plighted, bus
¢ befdre confummation, his brother fhall take in
¢ marriage according to this rule:

70. ¢ Having efpoufed her in due form of
* law, fhe being clad in a white robe, and pure
¢in her moral condu@, let him approach her
« onte in cach proper fealon, and until iffuc
¢ be had

71. * LET no man of fenfe, who has once
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¢ given his daughter to a fuitor, give her again
‘to another; for he, who gives away his
¢ daughter, whom he had before given, incurs
“ the guilt and fine of fpeaking falfely in a
* caufe concerning mankind.

72. *Even though a man bave married a
¢ young woman in legal form, yet he may aban-
“don her, if he find her blemithed, afflied
“ with difeafe, or previoufly deflowered, and
¢ given to him with fraud :

73- “If any man give a faulty damfel in
* marriage, without difclofing her blemifh, the
* hufband may annul that a& of her illminded
¢ giver,

74- * SHOULD a man have bufinefs abroad,
¢ let him affure a it maintenance to his wife,
“ and then refide for a time in a foreign country;
* fince a wife, even though virtuous, may be
“ tempted to aft amifs, if the be diftrefled by
¢ want of fubfiftence ;

7:- * While her hufband, having fettled her
¢ maintenance, refides abroad, let her continue
¢ firm in religious aufteritics ; but, if he leave
¢ her no fupport; let her fubfift by /pinning and
‘ other blamelefs arts.

76. “ If he live abroad on account of fome
¢ facred duty, let her wait for him eight
* years; if on account of knowledge of fame,
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¢ fix ; if on account of pleafure, three: after
« thofe terms have expired, fhe muft follow him.

77. ¢ For a whole year leta hufband bear
« with his wife, who treats him with averfion ;
¢ but, aftera year, lethimdeprive her of herfepa-
¢ rate property, and ceafe to cohabit with her.

78. * She, who negleéts her lord, though ad-
¢ difted to gaming, fond of fpiritucus liquors,
¢ or difeafed, muft be deferted for three months,
« and deprived of her ornaments and houfehold
¢ furniture :

7q. ¢ But fhe, who is averfc from a mad huf-
¢ band, or a deadly finuer, or an eunuth, or one
¢ without manly ftrength, or one afflifted with
¢ fuch maladies as punifh crimes, muft neither
¢ be deferted nor ftripped of her property.

8o. ¢ A wirFe, who drinks any fpirituous
¢ liquors, who afs immorally, who fhows
‘ hatred 7o hAer lord, who 18 incurably difeafed,
¢« who is' mifchievous, who waftes his property,
¢ may at all times be fuperfeded by another
¢ wife. i

83. ¢ A barren wife may be fuperfeded by
¢ another in the eighth year : fhe, whofe chil-
¢ dren ate all dead, in the tenth; fhe, who
¢ brings forth ondy daughters, in the cleventh 3
¢ fhe, who fpeaks unkindly, without delay ;

82. ¢ But fhe, who, though afflifted with
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¢ illnefs, is beloved and virtuous, muft never be
« difgraced, though fhe may be fuperfeded by
¢ another wife with her own confent.

83. ¢ If a wife, legally fuperfeded, fhall de-
¢ part in wrath from the houfe, fhe muft either
¢ inftantly be confined, or abandoned in the
¢ prefence of the whole family :

84. ¢ But the, who, having been forbidden,
¢ addi@s herfelf to intoxicating liquor even at
¢ jubilees, or mixes in crowds at theatres, muft
¢ be fined fix raéficds of gold.

85. ¢ WHEN twiceborn men take wives, both
“ of their own clafs and others, the precedence,
¢ honour, and habitation of thofe wives, muft
“be fettled according to the order of their
¢ claffes :

86. * To all fuch married men, the wives of
¢ the fame clafs only (not wives of a different
* clals by any means) muft perform the duty
¢ of perfonal attendance, and the daily bufinefs
¢ relating to a&s of religion;

87. ¢ For he, who foolifhly caufes thofe
¢ duties to be performed by any other than his
¢ wife of the fame clafs, when fhe is near at
¢ hand, has been immemorially confidercd as a
¢ mere Chandila begotten on a Brahmeni.

88. ¢ To an excellent and handfome youth
¢of the fame clafs, let every man give his
¢ daughter in marriage, according to law; even
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¢ though fhe have not attained her age of eight
¢ years :

89. ¢ But it is better, that the damfel,
¢ though marriageable, thould {tay at home till
¢ her death, than that he fhould ever give her
¢ in marriage to a oridegroom void of excellent
¢ qualities.

go. ¢ Three years let a damfel wait, though
¢ fhe be marriageable; but, after that term, let
¢ her chufe for herfelf a bridegroom of equal
¢ rank :

g1. < If, not being given in marnage, fhe
¢ chufe her bridegroom, neither fhe, nor the
« youth chofen, commits any offence ;

g9z2. ¢ But a damfel, thus ele@ing her huf-
¢ band, fhall not carry with her the ornaments,
¢ whichsfhe received from her father, nor thofe
¢ given by her mother or brethren: if fhe carry
¢ them away, the commits theft.

93. * He, who takes to wife a damfel of full
¢ age, fhall not give a nuptial prefent to her
¢ father; fince the father loft his dominion
¢ over her, by detaining her at a time, when
¢ the might have been a parént,

94. * A man, aged thirty years, may marry
¢ a girl of twelve, if be find one dear to bis
¢ heart; or a man of twenty-four years, a
¢ damfel of eight: but, if ke finifh bis fludentfbip
¢ earlier, and the dutics of Mis next arder would
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¢ otherwile be impeded, let him marry imme-
< diately.

9s5. ¢ A wife, given by the gods, who are
« named in the bridal texts, let the hufband re-
« ceive and fupport conftantly, if the be vir-
¢ taous, though he married her not from in=
¢ clination: fuch conduét will pleafe the gods.

96. ¢ To be mothers were women created 3
¢ and to be fathers, men; religious rites, there=
¢ fore, are ordained-in the Peda to be performed
« by the hufband together with the wife.

g7. ¢ Ir a nuptial gratuity has actually been
¢ given to a damfel, and he, who gave it, thould
¢ die before marriage, the damfcl fhall be mar-
¢ ried to his brother, if fhe confent;

8. ¢ But even a man of the {fervile clafs
< ought not to receive a gratuity, when he gives
¢ his daughter m marriages; fince a father, who
¢ takes a fec on that occafion, tacitly fells his
¢ daughter.

9. ¢ Neither ancients nor moderns, who
¢ were good men, have ever given a damfel in
¢ marriage, after fhe had been promifed to an-
¢ other man;

100. ¢ Nor, even in former creations, have
« we heard the virtuous approve the tacit fale of
¢ a daughter for a price, under the name of a
¢ nuptial gratuity.

1o1. * Let mutualfidelitycontinue till death:™

VOL. Vi c
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* this, in few words, may be confidered as the
¢ fupreme law between hufband and wife.

103. ¢ Let 2 man and woman, united by
¢ marriage, conftantly beware, left, at any
¢ time difunited, they violate their mutual
¢ fidelity.

103. ¢ Thus has been declared to you the
¢ law, abounding in the pureft affection, for
¢ the conduét of man and wife ; together with
* the praflice of raifing up offspring 72 a Aufband
¢ of the fervile clafs on failure of iffue by him be-
¢ gotten: learn now the law of inheritance, |

104. * After the death of the father and the
* mother, the brothers, being allembled, may
¢ divide among themfelves the paternal and
¢ maternal eftate ; but they have no power over
¢ it, while their parents live, unlefs the father
¢ chufe to diftribute it.

105. ¢ The ¢ldeft brother may take entire
¢ poficfiion of the patrimony ; and the others
¢ may live under him, as #hey kved under their
¢ father, unlefs they chufe to be feparated.

106, * By the eldeft, at the moment of his
¢ birth, the father, ha\ring begotten a fon, dif-
¢ charges his debt to his own progenitors ; the
¢ eldeft fon, therefore, ougit before partition to
* manage the whole patrimony :

107. * That fon alope, by whofe birth he
* difcharges his debt, and through whom he
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* attains immortality, was begotten from a
* fenfe of duty: all the reft are confidered by
¢ the wife as begotten from love of pleafure,

108. ¢ Let the father alone fupport his fons;
¢ and the firft born, his younger brothers; and
¢ let them behave to the eldeft, according to
* law, as children fbould bebave to their father.

109, * The firft born, if virtusus, exalts the
¢ family, or, 1f vitious, deftroys it: the firft born
“ 15 in this world the moft refpectable; and the
* good never treat him with difdain,

110, ¢ If an elder brother aét, as an elder
¢ brother ought, he is fo e revered as a mother,
* as a father; and, even if he have not the be-
¢ haviour of a good elder brother, he thould be
< refpected as a maternal uncle, or other Kinf-
* man.

111. © Either let them thus live together,
¢ or, if they defire feparately to perform religious
¢ rites, let them live apart; fince religious du-
¢ ties are multiplied in f{eparate houfes, their
¢ feparation is, therefore, legal and even laud-
¢ able.

112. * The portion deduéted for the eldeft is
¢ a twentieth part of the heritage, with the beft
¢ of all the chattels; for the middlemoft, half
¢ of that, or a forrieth; for the youngeft, a
¢ quarter of it, or an eighticth.

113. * The eldeft and youngeft refpeftively

¢ 2
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* take their juft mentioned portions; and, if
¢ there be more than one between them, each
¢ of the intermediate fons has the mean portion,
“ or the fortieth.

114. © OF all the goods collected, let the firft
* born, if be be tranfcendantly lcarned and vir-
¢ fuous, take the beft article, whatever is moft
¢ excellent in its kind, and the beft of ten cows
c or the like:

115. ¢ But,among brothers equally fkilled in
'bcrfarming their feveral duties, there is no
* dedution of the beft in ten, or the mofl excel-
“ lent chattel; though fome trifle, as a mark of
“ greater veneration, fhould be given to the firft
¢ born.

116. © If a deduétion be thus made, let equal
¢ fhares of the refidue be afcertained and re-
* cerved ; but, if there be no dedu&ion, the
* fhares muft be diftributed in this manner :

317. * Let the eldeft have a double fhare,
* and the next born, a fhare and a half, 1f they
“ clearly furpafs the reft in virtue and learning ;
“ the younger fons muft have each a fhare: i
* all be equal in good qualities, they mufd all take
¢ fhare and fhare alike.

118. “ To the unmarried daughters by the
“fame mother, let their brothers .give portions
¢ out of their own allotments refpedtively, ac-
‘ cording ta the claffés of their feveral mothers:
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¢ let cach give a fourth part of his own diftinét
¢ fhare ; and they, who refufe to give it, fhall
* be degraded.

~ 119. © Let them never divide the value of a
¢ fingle goat or fheep, or a fingle beaft with
¢ uncloven hoofs: a fingle goat or fheep re-
* maiming after an equal difiribution belongs to
¢ the firft born.

120, ¢ Should a younger brother in tbe man-
¢ ner before mentioned have begotten a fon on the
¢ wife of his deceafed elder brother, the divifion
¢ muft then be made equally between that fon,
¢ who reprefents the deceafed, and his natural fa-
¢ ther : thus is the law fettled.

121. ¢ The reprefentative is not /& far wholly
¢ {fubftituted by law in the place of the deceafed
¢ principal, as to have the portion of an elder fon;
“and the prineipal became a father in confe-
¢ quence of the procreation by his younger bro-
¢ ther; the fon, therefore, is entitled by law to
* an equal fhare, but not to a donble portion.

122. ¢ A younger fun being born of a firft
* married wife, afier an elder fon had been
“ born of a wife laft married, but of a lower
¢ clafs, it may be a doubt in that cafe, how the
¢ divifion fhall be made : ;

123. * Let the fon, born of the elder wife,
‘ take one moft excellent bull deduéted from
¢ the inheritance : the next excellent bulls are.
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¢ for thofe, who were born fir/t, but are inferior
¢ on account of their mothers, wh> were married
« laft.

124. * A fon, indeed, who was firft born,
“and brought forth by the wife firft married,
* may take, if Jearned and wirtuous, one bull and
* fifteen cows; and the other fons may then
¢ take, each in right of his feveral mother;
¢ fuch is the fixed rule.

125. ¢ As between fons, born of wives equal
¢ in their clafs and without any otber diftinétion,
¢ there can be no feniority in right of ‘the mo-
¢ ther ; but the feniority ordained by law, is
¢ according to the birth.

126. * The right of invoking INprA by the
¢ texts, called ﬁm&réﬁmﬂuj&, depends on a&ual
¢ priority of birth; and of twins alfo, if any fuck
¢ be concerved among different wives, the eldeft
* is he, who was firft a&ually born.

127. * He, who has no fon, may appoint his
* daughter in this manner to raife up a fon for
¢ him, faying : * the male child, who fhall be
“ horn from her 1n wedlock, fhall be mine for
“ the purpofe of performing my obfequies,”

128. * In this manner Dacsua himfelf, lord
¢ of created beings, anciently appointed all his
¢ fifty daughters to raife up fons to him, for the
¢ fake of multiplying his race :

129. * He gave ten to DuERMA, thirtcen to
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« CAsYAPA, twenty-feven to SOMA, king of
« Brdhmens and medical plants, after doing ho-
¢ pour to them with an affeftionate heart.

130. ¢ Tue fon of a man is even as himfelf;
¢ and as the fon, fuch is the daughter thus ap-
¢ pointed: how then, if he bave no fon, can any
¢ inherit his property, but a daughter, who is
¢ clofely united with his own foul?

131. ¢ Property, given to the mother on
¢ her marriage, is inherited by her unmarried
¢ daughter; and the {fon of a daughter, appoint-

¢ ¢d in the manner juft mentioned, fhall inherit
« the whole eftate of her father, who leaves no
« fon by himfelf begotten:

132. * The fon, however, of fuch a daughter,
« who fucceeds to all the wealth of her father
« dying without a fon, muft offer two funeral
¢ cakes, one to his own father, and one to the
« father of his mother.

133. ¢ Between 2 fon’s fon and the fon of
¢ fuck a davghter, there is no difference in law;
¢ fince their father and mother both {prang
¢ from the body of the fame man :

134. ¢ But,a daughter hnving been appoint-
* ed to produce a fon for her father, and a fon,
¢ begotten by bimfelf, being afterwards born, the
« divifion of the heritage muft in that cafe be
¢ equal ; fince there is ne right of primogeni-
¢ ture for a woman.
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135. “ Should a daughter, thus appointed to
“ raife up a fon for her father, die by any ac-
¢ eident without a fon, the hufband of that
¢ daughter may, without hefitation, poffefs him-
¢ felf of her property.

136. < By that male child, whom a daughter
* thus appointed, either by an implied intention
® or a plain declaration, fhall produce from an
* hufband of an equal clafs, the maternal grand-
* father becomes in law the father of a fon -
*let that fon give the funeral cake and poffefs
¢ the inheritance.

137. “ By a fon, a man obtains viGtory over
¢ all people; by a fon's fon, he enjoys immor-
* tality; and, afterwards, by the fon of that
* grandfon, he reaches the folar abode,

138. ¢ Since the fon (trdyaté) delivers his
“ father from the hell named put, he was,
¢ therefore, called puttra by Brauma’ himfelf:

139. < Now between the fons of his fon and
¢ of his daughter thus appointed, there fublifis in
“ this world no difference; for even the fon of
¢ fuck a daughter delivers him in the next, like
¢ the {on of his fon.

140. ¢ Let the fon of fuch a daughter offer
¢ the firflt funieral cake to his mother; the fe-
¢ cond to her father ; the third, to her paternal
¢ grandfather,

141. * Ov the man, to whom a fon has been
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¢ given, according to a_fubfequent low, adorned
¢ with every virtue, that fon fhall take 2 Sifth
“or fixth part of the beritage, though brought
¢ from a different family.

142. * A given fon muft never claim the
‘ family and eftate of his natural father: the
¢ funeral cake follows the family and ¢ftate
* but of him, who has given away his fon, the
¢ funeral oblation is extinét.

143. * THE fon of a wife, not authorized to
“ have iffue by another, and the fon begotten,
¢ by the brother of the hufband, on a wife, who
“ has a fon then living, are both unworthy of
¢ the heritage; one being the child of an adul-
® terer, and the other produced through mere
¢ luft.

144. ¢ Even the fon of a wife duly authorized,
¢ not begotten according to the law already pro-
¢ pounded, is unworthy of the paternal eftate;
¢ for he was procreated by an outcaft:

145.  But the fon /gally begotten on a wife,
* authorized for the purpofe before mentioned,
* may inherit ir a/l refpedis, if be be virtuous and
* learxed, as a fon begotten by the hufband;
* fince n that cafe the feed and the preduce be-
¢ long of right to the owner of the field.

146. © He, who kceps a fixed and moveable
“ eftate of his deceafed brother, maintains the
¢ widow, and raifes up a fon to that brother,
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« muft give to that fon, af the age of fificen, the
¢ whole of his brother’s drvided property.

147. * Should a wife, even though legally
* authorized, produce a fon by the brother, er
* any other fapinda, of her hufband, that fon, if
* begotten with amorous embraces, and tokens of
¢ impure defire, the fages proclaim bafeborn
¢ and incapable of inheriting.

148. ¢ Tuis law, which has preceded, muft be
¢ underftood of a diftribution among fons be-
¢ gotten on women of the fame clafs: hear now
* the law concerning fons &y feveral women of
¢ different claffes,
 149. ¢ If there be four wives of a Brabmen
¢ in the dire&t order of the clafles, and fons are
< produced by them all, this is the rule of par-
¢ tition among them :

150. * The chief fervant in hufbandry, the
* bull kept for impregnating cows, the riding
* horfe or carriage, the ring and otber crnaments,
¢ and the principal mefluage, fhall be deduéted
* from the inheritance and given to the Brdb-
¢ men fon, together with a larger fhare by way
¢ of preeminence.

151. * Let the Brabmen take three fhares of
‘ the refiduc; the fon of the Cphatriyé wife,
* two fhares ; the fon of the Vaifyd wife, a thare
*and a half; and the fon of the Sudra wife,
* may take oné fhare. :
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152. ¢ Or, if no deduition be made, let fome
¢ perfon learned in the law divide the whole
¢ collefled eftate into ten parts, and make a
¢ legal diftribution by this fo/lswing rule: :

153. ¢ Let the fon of the Brdbmani take four'
¢ parts; the fon of the Cfbarriyd, three; let the
¢ fon of the Vaifyé have two parts; let the fon
* of the Sédra take a fingle part, if be be vir-
¢ tuous,

154. ¢ But whether the Brdhmen have fons,
*or have no fons, &y wives of the three firjt
¢ claffes, no more than a tenth part muft be
¢ given to the fon of a Sidra.

155. * The fon of a Brd/men, a Cfbatriyd, ot
* a Vaifyd by a woman of the fervile clafs, thall
¢ inherit no part of the eftate, unlefs be be vir-
* tuous ; mor jointly with other fons, unlefs bis mo-
¢ ther was lawfully married: whatever his fa-
* ther may give him, let that be his own.

156. ¢ All the fous of twiceborn men, pro-
* duced by wives of the fame clafs, muft divide
¢ the heritage equally, after the younger bro-
* thers have given the firft born his deduted
¢ allotment.

157. * For a Sidra is ordained a wife of his
* own clafs, and no other: all, produced by her,
* fhall have equal fhares, though fhe have a
* hundred fons.

158. ¢ OF the twelve fons of men, whom
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* Menvu, fprung from the Self-exiftent, has
* named, fix are kinfmen and heirs ; fix, not
¢ heirs, except to their own fathers, but kinfmen.

159. * The fon begotten by a man himfelf
¢ in lawful wedlock, the fon of his wife begotten
* mn the manner before deferibed, a fon given 2
¢ himr, a fon made or adspted, a fon of concealed
¢ birth, or whofe real father cannot be known, and
¢ a fon reje€ted by bis natural parents, are the
¢ fix kinfmen and heirs:

160. ¢ The fon of a young woman wnmarried,
“ the fon of a pregnant bride, a fon bought, a
* fon by a twice married woman, a fon felf-
¢ given, and a fon by a Sddra, are the fix kinf-
* men, but not heirs 2o collaterals.

161. * Such advantage, as a man would gain,
¢ who fhould attempt to pafs deep water in a
* boat made of woven reeds, that father obtains,
¢ who palfes the gloom of death, leaving only
* contemptible fons, who are the eleven, or at leaft
¢ the fix, laft mentioned.

162. ¢ If the two heirs of one man be the
¢ fon of his own body and a fon of his wife by
¢ a kinfman, tbe former of whom was begotten
* after bis recovery from an illnefs thought incura-
* ble, each of the fons, exclufively of the other,
¢ fhall fucceed to the whole eftate of his natural
* father.

163. * The fon of his own body is the fole



COMMERCIAL AND SERVILE CLASSES. 429

heir to his eftate, but, that all evil may be re-
¢ moved, let him allow a maintenance to the
¢ reft;

164. ¢ And, when the fon of the body has
¢ taken an account of the paternal inheritance,
¢ let him give a fixth part of it to the fon of
¢ the wife begotten by a kinfman, before Asis fa-
¢ ther's recovery; or a fifth part, if that fon be
¢ eminently virt&ous.

165. ¢ The fon of the body, and the fon of
¢ the wife may fucceed smmediately to the pa-
¢ ternal eftate i the manner juft mentioned ; but
¢ the ten other fons can only fucceed in order
¢ to the family duties and to their fhare of the
¢ inheritance, thofe laft named being excluded by
“ any one of the preceding.

166. * HiM, whom a man has begotten on
¢ his own wedded wife, let him know to be the
¢ firft in rank, as the fon of his body.

167. ¢ He, who was begotten, according to
¢ law, on the wifc of 2 man deceafed, or im-
¢ potent, or difordered, after due authority given
¢ to her, is called the lawful fon of the wife.

168. < He, whom his father, or mother wib
¢ ber hufband’s affent, gives to another as his
¢ fon, provided that the donee have no iffue, if
¢ the boy be of the fame clafs and affectionately
¢ difpofed, is confidered as a fon given, the gif?
¢ being confirmed by pouring water,
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16g. * He is confidered as a fon made or
* adopted, whom a man takes as his own fon,
* the boy being equal in clafs, endued with filal
¢ virtues, acquainted with the merit of perform-
¢ ing obfequies to bis adopter, and with the fin of
* amitting them.

170. ¢ In whofe manfions foever a male
¢ child fhall be brought forth by a married wo-
« man, whofe hufband bas long been abfent, if the
« real father cannot be difcovered, but if it be
¢ probable that be was of an equal clafs, that child
* belongs to the lord of the unfaithful wife, and
* is called a fon of concealed birth in his man-
* fion.

171. * A boy, whom a man receives as his
¢ own fon, after he has been deferted with-
¢ out juft caufe by his parents, or by either of
¢ them, if one be dead, is called a fon rejecled.

172. * A fon, whom the daughter of any
* man privately brings forth in the houfe of her
« father, if the afterwards marry her lover, is
~ * defcribed as a fon begotten on an unmarried
¢ girl.

173. ¢ If a pregnant young woman marry,
* whether her pregnancy be known or unknown,
* the male child in her womb belongs to the
* bridegreom, and is called a fon received with
* his bride.

174> * He 15 called a fon bought, whom a
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* man, for the fake of having a fon f0 perform his
¢ obféquies, purchafes from his father and mo-
¢ ther, whether the boy be equal or unequal 7
¢ humfelf in good qualities, for in clafs all adopted
‘ fans muft be equal.

175. * He, whom a woman, either forfaken
* by her lord or a widow, conceived by a fecond
¢ hufband, whom fhe took by her own defire,
‘ though againft law, is called the fon of a wo-
‘ man twice married :

176. * If, on ber fecond marriage, {he be fill
* a virgin, or if the left her hufband under the
¢ age of puberty and return to him at his full
* age, the muft again perform the nuptial cere-
¢ mony, either with her fecond, or her young and
* deferted, hufband.

177. * He, who has loft his paren’s, or been
¢ abandoned 4y them without juft caufe, and
¢ offers himfelf to a man as &is fom, is called a
* fon felfgiven.

178. ¢ A fon, begotten through luft on a Si-
* dra by a man of the prieftly clafs, is even as
¢ a corpfe, though alive, and is thence called in
* law aliving corpfe:

179. * But a fon, begotten by a man of the
* {ervile clafs on his female flave, or on the fe-
* male flave of his male flave, may take a
¢ Thare of the heritage, if permite®d by the otber
¢ foxs: thus is the law eftablithed.
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180. ¢ Thefe cleven fons (the fon of the wife,
¢ and the reft as enumerated) are allowed by
« wife legiflators to be fubftitutes in order for
¢ {ons of the body, for the fake of preventing &
« failure of obfequies;

181. ¢ Though fuch, as are called fons for
¢ that purpnﬁ:, but were produced from the
« manhood of others, belong in truth to the fa-
s ther, from whofe manhood they feverally
* fprang, and to no other, except by a juft ficlion
¢ of law.

$82. < Ir, among feveral brothers of the
¢ whole blood, one have a_fon bern, MEenv
¢ pronounces them all fathers of a male child
¢ by means of that fon; fo that, if fuch nephew
€ aould be the beir, the uncles have no power to
¢ adopt fons:

183. % Thus if, among all the wives of the
¢ fame hufband, one bring forth a male child,
« Mgnu has declared them all, by means of
« that fon, to be mothers of male iiue.

184. ¢ On failure of the beft, and of the next
« beft, among thofe twelve fons, let the inferiour
s in order take the heritage; but, if there be
* many of equal rank, let all be fharers of the
* eftate.

185. ¢ Not brothers, nor parents, but fons,
« if living, or their male iffue, are heirs to the de-
+ ceafed, but of him, who leaves no fon, mor a
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¢ wife, nor a daughter, the father fhall take the
« inheritance; and, if ke leave neither fatber, nor
¢ mother, the brothers.

186. * To three anceftors muft water be given
« at their obfequies; for three (rbe father, his
¢ father, and the paternal grandfatber) is the fu-
¢ neral cake ordained: the fourth i defcent is
¢ the giver of oblations to them, and their heir, if
¢ they die without nearer defcendants; but the
¢ fifth has no concern with the gift of the funeral
¢ cake.

187. ‘¢ To the neareft fapinda, male or female,
¢ after him in the third degree, the inheritance
* next belongs 3 then, on failure of Japindas and
¢ of their iffue, the famdnddaca, or diftant kinf=
¢ man, fhall be the heir; or the fpiritual pre-
¢ ceptor, or the pupil, or the fellowftudent, of the
¢ deceafed :

188. * On failure of all thofe, the lawful
¢ heirs are fuch Brdhmens, as have read the
¢ three Védas, as are pure in body and mind, as
¢ have fubdued their paffions; and they muft
¢ confequently offer the cake: thus the rites of
¢ obfequies cannot fail.

189. ¢ The property of a Brdhmen fhall never
¢ be taken as an efcheat by the king: thisisa
¢ fixed law: but the wealth of the other claffes
¢ on failure of all heirs, the king may take.

1go. ¢ If ‘the widow of a man, who died

VOL. VI. D
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¢ without a fon, raife up a fon to him by one of
¢ his kinfmen, let her deliver to that fon, af Ais
¢ full age, the collefled eftate of the deceafed,
* whatever it be.

191. * If two fons, begotten by two fuccefive
¢ hufbands, who are both dead, contend for their
* property, then in the hands of their mother,
¢ let each take, exclufively of the other, his own
‘ father’s eftate.

192. * ON the death of the mother, let all
¢ the uterine brothers, and the uterine fifters, if

¢ unmarried, equally divide the maternal eftate:
* each married fifter fhall have a fourth part qf a
¢ brother's allatment.

193..* Even to the daughters of thofe
¢ daughters, it is fit, that fomething fhould be
¢ given, from the aflets of their maternal grand-
* mother, on the {core of natural affe&ion.

194. * WuAT was given before the nuptial
¢ fire, what was given on the bridal procefiion,
¢ what was given in token of love, and what
* was received from a brother, a mother, ora
¢ father, are confidered as the' fixfold feparats
* property of a married woman :

195. * What fhe received after marriage
¢ from the family of her hufband, and what
* her affeétionate lord may have given her, fhall
* be inherited, even if the die in his lifetime, by
* her children.
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196. ¢ It is ordained, that the property of a
‘ woman, married by the ceremonies called
* Brébma, Daiva, Arfba, Gandbarva, or Prd-
¢ japatya, thall go to her hufband, if fhe die
¢ without iffue.

197- ¢ But her wealth given on the marriage
¢ called A fura, or on either of the 7w others, is
* ordained, on her death without iffue, to be-
‘ come the property of her father and mother.

198. ¢ If a widow, whefe hufband bad other
¢ wives of different claffes, fhall have received
* wealth at any time as @ gi/? from her father,
“ and fball dic withsut iffue, it fhall go to the
¢ daughter of the Brdhmani wife, or to the iffue
* of that daughter.

199. * A woman fhould never make a hoard
*from the goods of her kindred, wbich are
* common to fer and many; or even from the
¢ property of her lord, without his affent.

200. * Such ornamental apparel, as women
* wear during the lives of their hufbands, the
¢ heirs of thofe hulbands fhall not divide among
¢ themfelves: they, who divide.it among them-
¢ felves, fall deep into fin.

201. ¢ Eunuchs and outcafls, perfons born
* blind or deaf, madmen, idiots, the dumb, and
* fuch as have loft the ufe of a limb, are excluded
¢ from a fhare of the heritage;

202. * Bur it is juft, that the heir;, whe

Da
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¢ knows his daty, fhould give all of them fooc
¢ and raiment for /if¢ without ftint, according to
* the beft of his power: he, whe gives them
* nothing, finks affuredly fo @ region of punifi-
“ ment.

203. *If the eunuch and the reft fhould a
¢ any time defire to marry, and if the wife of the
¢ eunuch fbould raife up a fon to bim by a man le-
¢ gally appointed, that fon and the iflue of fuch,
¢ as have children, fhall be capable of inheriting,

204. * After the death of the father, if the
¢ eldeft brother acquire wealth by bis own efforts
¢ before partition, a fhare of that acquifition fhall
¢ go to the younger brothers, if they have made
* a due progrefs in learning ;

205. ¢ And if all of them, being unlearned,
¢ acquire property defore partition by their own
¢ labour, there fhall be an equal divifion of that
¢ property without regard to the firfl born; for it
¢ was not the wealth of their father: this rule is
“ clearly fettled.

200. * Wealth, however, acquired by learn-
‘ ing, belongs exclufively to any one of them,
“ who acquired 1it; {o does any thing given by a
* friend, received on _account of marriage, or
* prefented as a mark of refpect to a gueft.

207. * If any one of the brethren has a com-
¢ petence from his own occupation, and wants

* not the property of lis father, he may debar
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¢ himfelf from his own fhare, fome trifle being
¢ given him as a confideration. 7o prevent future
¢ firife.

208. * What a brother has acquired by la-
¢ bour or fkill, without ufing the patrimony, he
¢ fhall not give up without his affent ; for it was
¢ gained by his own exertion:

209. ¢ And if a fon, by his own efforts, re-
¢ cover a debt or property unjuftly detained, which
¢ could not be recovered before by bis fatber, he
¢ fhall not, unlefs by his free will, put it into
< parcenary with his brethren, fince in faét it

¢ was acquired by himfelf.

210. ¢ I¥ brethren, once divided and living
¢ again together as pzrcenm, make a fecond

¢ partition, the fhares muft in that cafe be
¢ equal; and the firft born fhall have no right of
¢ deduction.

211. * Should the cldeft or youngeft of feve-
¢ ral brothers be deprived of his fhare by a cruil
¢ death on bis entrance into the fourth order,
¢ or fhould any one of themr die, his veffed inter-
¢ ¢ff in a fhare fhall not wholly be loft;

212, * But, if he leave neither fon, nor wife,
¢ mor daughter, nor father, nor mother, his uter-
¢ ine brothers and fifters, and fuch brothers as
¢ were reunited after a {eparation, fhall affemble
* and divide his fhare equally.

213, * Any eldeft brother, who from avarice
¢ fhall defraud his younger brother, fhall forfeit
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« the bonours of his primogeniture, be deprived
¢ of his own fhare, and pay a fine to the king.

214. © All thofe brothers, who are addicted
f to any vice, lofe their title to the inheritance:
¢ the firft born fhall not appropriate it to him-
¢ felf, but fhall give fhares to the youngeft,
¢ they be not vitious.

215. If, among undivided brethren Juing
¢ with their father, there be a common exertion
¢ for common gain, the father fhall never make
* an unequal divifion among them, when tbey
¢ divide their families,

216. A fon, born after a divifion in zde
“Jifetime of bis father, (hall alone inherit the
¢ patrimony, or fhall have a fhare of it with the
¢ divided brethren, if they return and unite
¢ themfelves with him,

217. * OF a fon, dying childlefs and leaving
i no widow, the fatber and mother fhall take the
* eftate; and, the mother alfo being dead, the
¢ paternal grandfatber and grandmother thall
¢ take the heritage on failure of brothers and ne-
¢ phews.

218. * When all the debts and wealth have
¢ been juftly diftributed according to law, any
« property, that may afterwards be difcovered,
¢ {hall be fubjeét to a fimilar diftribution.

219. * Apparel, carriages, or riding horfes,
* and ornaments of ordinary value, which any of
b the beirs bad ufed by confent befire partitim.
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¢ dreffed rice, water in a well or ciftern, female
« flaves, family priefts, or [piritual counfellors,
¢ and pafture ground for cattle, the wife have
« declared indivifible, and flill ta be ufed as be-
¢ fore.

220, ¢ Thus have the laws of inheritance,
¢ and the rule for the condu& of fons (whether
¢ the fon of the wife or others) been expound-
¢ed to you in order: learn at prefent the law
¢ concerning games of chance.

221. * GAMING, either with inanimate or
¢ with animated things, let the king exclude
¢ wholly from his realm: both thofe modes of
« play caufe deftruétion to princes.

222. * Such play with dice and tbe like, or by
¢ matches between rams and cocks, amounts to
¢ open theft; and the king muft ever be vigilant
¢ in fupprefling both modes of play:

2273 ¢ Gaming with lifelefs things is known
¢« among men by the name of dyita; but fa-
¢ mibwaya fignifes a match between living
¢ creatures.

224. ¢ Let the king punifh corporally at dif-
¢ cretion both the gamefter and the keeper of a
« gaming houfe, whether they play with inani-
« mate or animated things: and men of the
« {ervile clafs, who wear the, firing and other
"« marks of the twiceborn.

225. ¢ Gameiters, publick dancers and fing-

{
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¢ ers, revilers of fcripture, open hereticks, men
* who perform not the duties of their feveral
¢ claffes, and fellers of fpirituous liquor, let him
¢ inftantly banith from the town:

226. ¢ Thofe wretches, lurking like unfeen
¢ thieves in the dominion of a prince, conti-
* nually harafs his good fubjeits with their viti-
¢ ous condudt.

227. “Even in a former creation was this
“ vice of gaming found a great provoker of en-
“ mity; let no fenfible man, therefore, addiét
* himfelf to play even for his amufement;

228. ¢ On the man addi@ed to it, either pri-
¢ vately or openly, let punithment be inflicted
¢ at the difcretion of the king.

229, * A MAN of the military, commercial,
* or fervile clafs, who cannot pay a fine, {hall
¢ difcharge the debt by his labour: a prieft fhall
¢ difcharge it by little and little,

230. ¢ For women, children, perfons of crazy
¢ intellect, the old, the poor, and the infirm,
¢ the king fhall order punifhment with a fmall
* whip, atwig, or a rope.

231. * Trose minifters, who are employed
¢ in publick affairs, and, inflamed by the blaze
‘ of wealth, mar the bufinefs or any perfon
* concerned, let the king ftrip of all their pro-
* perty.

232, © Such, as forge royal edi@ts, caufe dif-
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« fenfions among the great minifters, or kill
¢ women, priefts, or children, let the king put
¢ to death; and fuch, as adhere to his enemies.

233. * Whatever bufinefs has at any time
¢ been tranfacted conformably to law, let him
¢ confider as finally fetded, and refuie to un-
¢ ravel;

234. ¢ But whatever bufinefs has been con-
¢ cluded illegally by his minifters or by a judge,
¢ let the king himf{elf reexamine; and let him
¢ fine them each a thoufand panas.

235, ¢ The flayer of a prieft, a {oldier or
¢ merchant drinking arak, or a prieft drinking
¢ arak, mead, or rum, he, who fteals the gold of
¢ a prieft, and he, who violates the bed of his
¢ natural or Jpiritual father, are all to be con-
¢ fidered refpetively as offenders in the higheft
¢ degree, except thofe, whofe crimes are not fit to
& be named:

236. “On fuch of thofe four, as have not
¢ aftually performed an expiation, let the king
¢ legally inflict corporal punifhment, together
¢ with a fine,

237. * For violating the paternal bed, let #ke
¢ mark of a female part be imprefled on tée fore-
« head with bot iron; for drinking fpirits, a vint-
¢ ner’s flag; for ftealing facred gold, a dog's
« foot; for murdering a prieft, tbe figure of a
¢ headlels corple:
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238. “ With none to eat with them, with
* none to facrifice with them, with none to
“read with them, with none to be allied by
¢ marriage to them, abje&t and excluded from
¢all focial duties, let them wander over this
¢ garth:

239. * Branded with sudelitle marks, they
¢ fhall be deferted by their paternal and mater-
¢ nal relations, treated by none with affection,
¢ received by none with refpect: fuch is the or-
¢ dinance of Menv.

240. * Crimmals of all the claffes, having
¢ performed an expiation, as ordained by law,
¢ fhall not be marked on the forehead, but con-
« demned to pay the higheft fine:

241. * For crimes by a prieft, who bad a
¢ good charafler lefore bis offence, the middle
« fine fhall be fet on him; or, §f bis crime was
¢ premeditated, he {tall be banithed from the
« realm, faking with fum his effets and his fa-
* mily;

242. “ But men of the other claffes, who
¢ have committed thofe crimes, though without
< premeditation, fhall be ftripped of all their pof-
¢ feflions; and, if their offence was premedi-
* tated, fhall be corporally, or even capitally,
* punithed, according to circumflances.

243. *LET no virtuous prince appropriate
* the wealth of a criminal in the higheft degree;
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¢ for he, who appropriates it through covetouf-
¢ nefs, is contaminated with the fame guilt:

244. ¢ Having thrown fucha fine into the
« waters, let him offer.it to VarunNa; or let
¢ him beftow it on fome prieft of eminent learn-
¢ ing in the {criptures:

245. < VARUNA is the lord of punifhment;
¢ he holds a rod evenover kings; and a pricft,
¢ who has gone through the whole Féda, is
¢ equal to a fovereign of all the world.

246. ¢ Where the king abftains from receiv-
¢ ing fo bis own ufe the wealth of fuch offenders,
¢ there children are born in due feafon and en-
¢ joy long lives;

247. ¢ There the grain of hufbandmen rifes
¢ abundantly, as it was refpetively fown; there
¢ no younglings die, nor is one deformed ani-
¢ mal born,

248. “Smourp a man of the bafeft clafs,
¢ with preconceived malice, give pain to Brdb-
« mens, let the prince corporally punifh him by
¢ various modes, that may raife terrour.

249. © A king is pronounced equally unjuft
¢ in releafing the man, who deferves punifh-
¢ ment, and in punifhing the man, who de-
¢ ferves it mot: he is juft, who always inflicls
¢ the punifhment ordained by law.

250. * Thefe eftablifhed rules for adminifter-
* ing jullice, between two litigant parties, have
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“been propounded at length under eighteen
“ he ads.

251. * Taus fully performing all duties re-
¢ quired by law, let a king feek with juffice to
“ poflefs regions yet unpoffeffed, and, when
“ they are in his pofleffion, let him govern them
 well.

252. © His realm being completely arranged
¢ and his fortreffes amply provided, let him ever
¢ apply the moft diligent care to eradicate dad
* men refembling thorny weeds, as the law di-
' redls.

253. ¢ By protedting fuch as live virtuoufly,
“and by rooting up fuch as live wickedly, thofe
¢ kings, whofe hearts are intent on the fecurity
* of their people, fhall rife to heaven.

- 254. * Of that prince, who takes a revenue,
¢ without reftraining rogues, the dominions are
¢ thrown into diforder, and himfelf fhall be pre-
¢ cluded from a celeftial abode;

2§55. * But of him, whofe realm, by the
¢ ftrength of his arm, is defended and free from
¢ terraur, the dominions continually flourifh,
¢ like trees duly watered.

256. * LeT the king, whofe emiffaries are
“his eyes, difcern well the two forts of rogues,
‘the open and the conccaled, who deprive
* other men of their wealth:

257. * Open rogues are they, who fubfift by
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¢ cheating in various marketable commodities;
¢ and concealed rogues are they, who fteal and
¢ rob in forefts and the like fecret places.

258. ¢ Receivers of bribes, extorters of mo-
‘ ney by threats, debafers of metals, gameiters,
¢ fortunctellers, impofters, and profeflors of pal-
¢ miftry;

259. © Elephant breakers and quacks, not per-
¢ forming what they engage to perform, pre-
¢ tended artifts, and fubtil harlots;

260, ¢ Thefe and the like thorny weeds,
¢ overfpreading the world, let the king difcov
¢ with a quick fight, and others, who a& ill in
¢ fecret ; worthlefs men, yet bearing the out
¢ ward figns of the worthy.

261. ¢ Having detected them, by the means
¢ of trufty perfons difguifed, who pretend ts
¢ have the fame occupation with them, and of
¢ fpies placed in feveral ftations, let him bring
* them by artifice into his power:

262. * Then, having fully proclaimed their
¢ refpe@ive criminal adts, let the king inflict
¢ punithment legally, according to the crimes
¢ proved;

263. * Since, without certain punifhment, it
‘is impofhble to reftrain the delinquency of
* fcoundrels with depraved fouls, who fecretly
¢ prowl over this earth.

264. ¢ Muchfrequented places, cifierns of
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* water, bake houfes, the lodgings of harlots,
¢ taverns and victualling fhops, fquares where
* four ways meet, large well known trees,
¢ affemblies, and publick fpettacles ;

265. ¢ Old courtyards, thickets, the houfes
¢ of artifts, empty manfions, groves, and gar-
£
“®dens;

266. ¢ Thefe and the like places let the king
¢ guard, for the prevention of robberies, with
¢ foldiers, both ftationary and parroling, as well
* a5 with fecret watchmen.

267. ¢ By the means of able fpies, once
¢ thieves but reformed, who, well knowing the
¢ various machinations of rogues, affociate with
¢ them and follow them, let the king deteét and
¢ draw them forth:

268. ¢ On pretexts of dainty food and gra-
¢ ¢ifications, or of feeing fome wife prieft, wbo
« could enfure their fuccefs, or on pretence of
¢ mock battles and the like feats of ftrength, let
¢ the fpies procure an affembly of thofe men.

269. ¢ Such as refufe to go forth on thofe oc-
¢ cafions, deterred by former punifbments, whick
¢ the king had infliéfed, et him feize by force,
¢ and put to death, on proof of their guilt, with
¢ their friends and kinfmen, paternal and ma-
“ ternal, if proved to be their confederates.

270. ¢ Let not a juft prince kill a man con-

¢ yicted of fimple theft, unlefs taken with the



COMMERCIAL AND SERVILE CLASSES. 47

* mainer or with implements of robbery; but
* any thief, taken with the mainer, or with
¢ fuch implements, let him deftroy without he-
¢ {itation;

271. * And let him flay all thofe, who give
¢ robbers food in towns, or fupply them with
¢ implements, or afford them fhelter.

272. * Should thofe men, who are appointed
* to guard any diftricts, or thofe of the vicinity,
* who were employed for that purpofe, be neu-
¢ tral in attacks by robbers and inaifive in feiz-
“ing them, let him inftantly punifh them as
¢ thieves.

273. * Him, who lives apparently by the
* rules of his clafs, but rea/ly departs from thofe
* rules, let the king feverely punith by fine, as a
¢ wretch, who violates his dury.

274. * They, who give no affiftance on the
¢ plundering of a town, on the forcible breaking
¢ of a dike, or on feeing a robbery on the high-
* way, fhall be banifhed with their cattle and
¢ utentfils,

275. ¢ Men, who rob the king's treafure, or
* obftinately oppofe-his commands, let him de-
* firoy by various modes of juft punifhment;
¢ and thofe, who encourage his enemies.

276. ¢ Of robbers, who break a wall or

partition, and commit theft in the night, let
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* the prince order the hands to be lopped off,
« and themfelves to be fixed on a tharp ftake.

277. * Twq fingers of a cutpurfe, tbe thumb
* and the index, let him caufe to be amputated
¢ on his firft convittion; on the fecond, one
« hand and one foot; on the third, he fhall fuffer
¢ death.

278. ¢ Such, as give thieves fire, fuch as give
¢ them food, fuch as give them arms and apart-
“ ments, and fuch as knowingly receive a thing

¢ ftolen, let the king punith as be would punifh a
¢ thief.

279. * The breaker of a dam to fecure a pool,
¢let him punith by long immerfion under
¢ water ‘'or by keen corporal fuffering; or the of-
« fender fhall repair it, but muft pay the higheft
< mulé.

280. ¢ Thole, who break open the treafury,
¢ or the arfenal, or the temple of a deity, and
¢ thofe, who carry off royal elephants, horfes,
¢ or cars, let him without hefitation deftroy.

281. ¢ He, who fhall take away the water of
® an ancient pool, or fhall obftruct a watercourfe,
* muft be condemned to pay the loweft ufual
¢ amercement.

282. ‘ Hg, who fhall drop his ordure on the
*king’s highway, except in cafe of neceffity,
* fhall ‘pay two. pamas and immediately remove
* the fith-
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283. ‘But a perfon in urgent neceffity, a
¢ very old man, a pregnant woman, and a child,
¢ only deferve reproof; and fhall clean the place
* themfelves: that is a fettied rule.

284. ¢ Arr phyficians and furgeons acting
* unfkilfully in their feveral profeffions, muift
* pay for injury to brute animals the loweft, but
* for imjury fo human creatures the middle,
¢ amercement.

285. ¢ Tue breaker of a footbridge, of a pub-
“ liek flag, of a palifade, and of idols made of
* clay, fhall repair what he has broken, and pay
¢ 2 mulét of five hundred panas

286. ¢ For mixing impure with pure com-
* modities, for piercing fine gems, as diamonds
* or rubies, and for boring j.vfarfs or inferiour
¢ gems improperly, the fine is the loweft of the
¢ three; dut damages muff ahvays be paid.

287. ¢ TrE man, who fhall deal unjuftly
¢ with purchafers at a fair price dy delivering
4 goods of lefi wvalue, or fhall fell at a high price
* goods of ordinary walue, (hall pay according to
¢ circumflances, the loweft or the middle amerce-
¢ ment.

288. ¢ Let the king place all prifons near a
¢ publick road, where offenders may be feen
¢ wretched or disfigurea.

289. ¢ HiM, who breaks down a publick
“ wall, him, who fills up a publick ditch, him,

VOL. VL E



50 ON THE SAME; AND ON THE

¢ who throws down a publick gate, the king fhall
¢ fpeedily banith.

2go. ¢ For all facrihces to deftroy innocent
¢ men, the punifhment is a fine of two hundred
¢ panas; and for machinations with | potfonous
< roots, and for the various charms and witch-
¢ eries intended to kill, by perfons not effefting
¢ their purpofe.

291. * THE feller of bad grain for good, or of
¢ good feed placed at the top of the bag, to con-
¢ ceal the bad below, and the deftroyer of known
¢ landmarks, muft fuffer fuch corporal punifh-
* ment as will disfigure them;

292. *But the moft pernicious of all de-
‘ ceivers is a goldfmith. who commits frauds:
* the Eing fhall order him to be cut piecemeal
* with razors. |

293. * For ftealing implements of hufban-
¢ dry, weapons, and prepared medicines, let
¢ the king award punifhment according to the
* time and according to their ufe.

294. * Tue king, and his council, his me-
« tropolis, his'realm, his treafure, and his army,
« together with his ally, are the feven members
¢ of his kingdem; whence it is called Seprdnga:

295. ¢ Among thofe feven members of a
¢ kingdom, let him confider the ruin of the
¢ firft, and fo forth in order, as the greateft -

¢ lamity;
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296. ¢ Yet, in a fevenparted kingdom here
¢ below, there is no fupremacy among the fe-
* veral parts, from any preeminence in ufeful
¢ qualities : but all the parts muft reciprocally
¢ fupport each other; like the three ftaves of a
¢ holy mendicant :
297. ¢ In thefe and thofe aéls, fndesd, this
‘and that member may be diftinguithed; and
¢ the member; by which any affair is tranfe
* aCted, has the preeminence in that particular
¢ affair.
298. ¢« WHeN the king employs emiffaries,
* when he exerts power, when he regulates
¢ publick bufinefs, let him invariably know both
* his own ftrength and that of his enemy,
299. < With all fheir ffveral diftreffes and
¢ vices: let him then begin his operations, hay-
¢ ing maturely confidered the greatcr and lefs
* importance of particular affs:
300. * Let him, though frequently difappointed,
‘ renew his operations, how fatigued foever,
¢ again and again: fince fortune always attends
¢ the man, who, Aaving begun well, frenuouily
¢ renews his efforts.
. 3o1. *ALL the ages, called Satys, Trétd,
¢ Dwdpara, and Cali, depend on the conduét of -
¢ the king; who is declared 7z furn to rcpr:ﬁ:ut
¢ each of thofe ages: o
_ 302. * Sleeping, he is the Ca/f age; wak‘i.t[g\ 18
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¢ the Dwdpara; exerting himfelf in a&ion, the
« Trétd; living virtuoully, the Sazya.

303. ¢ Of INDRA, of Su'RYA, of Pavana,
< of Yama, of Varuna, of CHANDRA, of
« AgN1, and of PRIT H1vi, let the king cmulate
“ the power and attributes.

304. ¢ As Inpra fheds plentiful fhowers
¢ during the four rainy months, thus let him,
« alting like the regent of clouds, rain juft gra-
¢ tifications over his kingdom :

305. ¢ As Su'ry A with ftrong rays draws up
¢ the water during eight months, thus let him,
¢ performing the funéion of the fun, gradually
¢ draw from his realm the legal revenue:

306, ¢ As Pavana, when he moves, per«
« vades all creatures, thus let him, imitating
¢ the regent of wind, pervade all places by his
¢ concealed emiffaries :

307. < As Yama, at the appointed time,
+ punithes friends and foes, or thojfe who revere,
« and thofe who contemn, him, thus let the king,
¢ refembling the judge of departed fpirits,
¢ punith offending fubjeéts.

308. ¢ As Varuna moft affuredly binds the
¢ guilty in fatal cords, thus let him, reprefent-
¢ ing the genius of water, keep offenders in
¢ clofe confinement :

309. * When the people are no lefs delighted
* on feeing the king, than on fecing the full
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¢ moon, he appears in the chara@er of Cran-
‘DRA:

310 * Againft criminals let him ever be ar-
* dent in wrath, let him be fplendid in glory,
“let him confume wicked minifters, thus
* emulating the funftions of Acni, regent of
¢ fire.

311. * As Priv’mrvi fupports all creatures
“ equally, thus a king, {uftaining all fubjeds,
* refembles in his office the goddefs of earth.

312. * Engaged in thefe duties and in others,
¢ with continual alivity, let the king above all
* things reftrain robbers, both in his own terri«
* tories and in thofe of other princes, from whick
¢ they come, or in which they feek refuge.

313. * LeT him net, although in the great-
¢ eft diftrefs for money, provoke Brdhmens to
“ anger by taking their property; for they, once
* enraged, could immediately by facrifices and
* imprecations deftroy him with his troops, cle.
* phants, horfes and cars.

314. * Who, without perifhing, could pro-
¢ voke thofe holy men, by whom, that is, by
* whofe anceftors, under BraumAa', the allde-
* vouring fire was created, the fea with waters
* not drinkable, aid the moon with its wane
* and increafe?

315. * What prince could gain wealth by
¢ opprefiing thofe, who, if aogry, could frameg
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¢ other worlds and regents of worlds, could give
¢ being to new gods and mortals ?

316. ¢ What man, defirous of life, would
¢ injure thofe, by the aid of whom, #hat #s, &y
* whofe oblations, worlds and gods perpetually
¢ fubfift ; thofe who are rich in the learning of
¢ the Véda?

317. ¢ A Brdhmen, whether lcarned or igno-

rant, is 2 powerful divinity; even as fireis a
« powerful divinity, whether confecrated or
¢ popular.

318. ¢ Even in places for burning the dead,
¢ the bright fire is undefiled ; and, when pre-
¢ fented with clarified butter at fubfequent {acri-
¢ fices, blazes again with extreme fplendour:

319. * Thus, although Brdhmens employ
¢ themfelves in all forts of mean occupation,
¢ they muft invariably be honoured; for they
¢ are fomething tran{cendently divine.

320. * Of a military man, who raifes his
¢arm violently on all occafions againit the
« prieftly clafs, the prieft himf{elf fhall be the
¢ chaftifer; fince the foldier originally proceed-
¢ ed from the BrdAmen.

321. ¢ From the waters arofe firc; from the
¢ prieft, the foldier; from ftone, iron: their all-
* penetrating force is ineffe@ual in the places,
¢ whence they refpe@ively fprang.

322, * The military clafs caonot profper
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¢ without the facerdotal, nor can the facerdotal
¢ be raifed without the military: both clafles, by
¢ cordial union, are exalted in this world and
¢ in the next.

323. * SwouLp the king be near bis end through
¢ fome incurable difeafe, ke muft beftow on the
« priefts all his riches accumulated from legal
¢ fines ; and, having duly committed his king-
¢ dom to his fon, let him feck death in battle, or,
¢ if there be no war, by abftaining from food.

324. ¢ Thus conduting himfelf, and ever
¢ firm in difcharging his royal duties, let the king
¢ employ all his minifters in alls beneficial to his
¢ people.

325. ¢ Thefe rules for the conduét of 2 mi-
¢ litary man having been propounded, let man-
¢ kind next hear the rules for the commercial
¢ and fervile claffes in due order.

326. ¢ LT the Faifya, having been girt with
¢ his proper facrificial thread, and having mar-
¢ ricd an equal wife, be always attentive to his
¢ bufinefs of agriculture and trade, and to that of
¢ keeping cattle;

327. ¢Since the lord of created beings, hav-
¢ ing formed herd, and flocks, intrufted them to
¢ the care of the Vaifya, while he intrufted the
¢ whole buman {pecies to the Brdbmen and the
¢ Cfbatriya:

328. ¢ Never muft a Vaifya be difpofed to fay,
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“Ikeep no cattle;” nor, he being willing to
“ keep them, muft they by any means be kept
¢ by mén of another clafs,

329. © Of gems, pearls, and coral, of iron,
* of woven cloth, of perfumes and of liquids, let
¢ him well know the prices both high and low:

330. * Let him be fkilled likewife in 2he #ime
* and manner of fowing feeds, and in the bad or
¢ good qualities of land; let him alfo perfeétly
* know th ecorre®@ modes of mpafuring and
¢ weighing,

331. “ The excellence or defe@s of commos
¢ dities, the advantages and difadvantages of
¢ different regions, the probable gain or lofs on
¢ vendible’ goods, and the means of breeding
¢ cattle with large augmentation .

332. * Let him know the juft wages of fer-
¢ vants, the various diale@s of men, the beft
“ way of keeping goods, and whatever elfe be-
¢ longs to purchafe and fale.

333. ¢ Let him apply the moft vigilant care
¢ to augment bis wealth by performing his duty;
“ and, with great folicitude, let him give nou-
¢ rithment to all fentient creatures. ]

334- ‘SERVILE attendance on Brdhmens
“ learned in the F2da, chiefly on fuch as keep
* houfe and are famed for virtue, is of itfelf the
“mgheft duty of a Sidra, and leads him to
‘future beatitude:
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935. © Pure in body and mind, humbly ferving
¢ the three higher claffes, mild in {peech, never
¢ arrogant, ever fecking refuge in Brahmens
¢ principally, he may attain the moft eminent
« clafs in anotber tranfmigration,

336. ¢ THis clear fyftem of duties has been
¢ ﬁm:pufgatnd for the four claffes, when they
¢ are not in diftrefs for fubfiftence; now learn
¢ in order their feveral duties in times of necef

¥ ﬁty_'



CHAPTER THE TENTH.

On the mixed Claffes; and on Times of Diftrefs.

1. * LET the three twiceborn claffes, remain-
¢ ing firm in their feveral duties, carefully read
“ the Péda; but a Brihmen muft explain it to
¢ them, not @ man of the other two claffes: this
¢ 1s an eftablithed rule.

2. * The Brdbmen muft know the means of
¢ fubfiftence ordained by law for all the claffes,
“ and muft declare them to the reft: let him-
¢ felf likewife act in conformity o /aw.

3+ * From priority of birth, from fuperiority
“ of origin, from a more exaét knowledge of
¢ feripture, and from a diftinétion in the facri
¢ ficial thread, the Brdbmen is the lord of all
¢ claffes.

4. * The three twiceborn claffes are the fa-
¢ cerdotal, the military, and the commercial 3
* but the fourth, or fervile, is onceborn, zhat is,
* has no fecond birth from the ghyatri, and wears
“ mo thread : nor is there a fifth pure clafs,

5. ¢In all claffes they, and they only, who
¢ are born, in a dire& order, of wiyes equal in
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f clafs and virgins at the time of marriage, are
¢ to be confidered as the fame in clafs with their
¢ fathers :

" 6. * Sons, begotten by twiceborn men, on
¢ women of the clafs next immediately below
¢ them, wife legiflators call fimilar, no? the fame,
¢ in clafs with their parents, becaufe they are
¢ degraded, 0 a middle rank between both, by the
¢ lownefs of their mothers; they are named in
¢ order, Murdhabhifhita, Méhithya, and Ca-
¢ rana, or Ciyalt'ha; and their Several employ-
¢ ments aré teaching military exercifes; mufick,
¢ aftronomy, and Reepmg herds; and attendance on
¢ primces. .

7. * Such is the primeval rule for the fons
¢ of women one degree lower than their bufbands:
¢ for the fons of women two or threc degrees
¢ lower, let this rule of law be known.

8. « From a Brdbmen,on a wife of the Vaifya
¢ clafs, is barn a fon called Amba/bt ba, or
< Vaidya, on a Sudra wife a Ni/bida, named
< alfo Pdrafava:

g. * Froma Cjbatriya, on 2 wife of the Sédra
« clafs, fprings a creature, called Ugra, with a
* pature partly warlike and partly fervile, fero-
« cious in his manners, cruel in his adls.

‘0. ¢ The fons of a Brdbmen by women of
« threc lower claffes, of a Cfbatriya by women of
* two, and of a Vaifya.by ohe lower clafs, are
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¢ called apafaddb, or degraded Zelow their Sfa
¢ thers.

11. * From a Cjbatriya, by a Brakmeni wife,
“ {prings a Sita by birth; from a Vaifya, by a
¢ military or facerdotal wife, fprin g a Magadba
¢ and a Vaidéha, 2

12. * From a Sidra, on women of the com-
* mercial, military, and prieftly claffes, are born
¢ fons of a mixed breed, called 4ydrava, Clhat-
* tri, and Chandila, the loweft of mortals.

13. ¢ As the Ambafhf'ba and Ugra, born in
¢ a direét order with one clafs between thafe of
¢ their parents, are confidered in law, fo are the
* Cfbattri and the Faidéba, born in an inverfe
“ order with one intermediate clafs ; and all Jour
* may be toucked without impurity,

14. * Thofe fons of the twiceborn, who are
¢ begotten on women without an interval (Am
¢ fara) betwcen the claffes mentioned in order,
* the wife called Anantaras, giving them a J7-
* fiméf name from the lower degree of their
* mothers.

15. * From a Brébmen, by a girl of the Uzra
¢ tribe, is born an A'vrita; by one of the Am-
“ baft’ba tribe, an Abhira; by one of the A'yin
“ gava tribe, a Dbigvana.

§6. ¢ The Ayigava, the Cﬁm‘tri‘, and the
* Chandila, the loweft of men, fpring froma
* Stdra in an inverfe order of the claffes, and
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« are, therefore, all three excluded from the per-
¢ formance of obfequies to their anceftors:

17. ¢ From a Vaifya the Mdgadba and Vaidé
¢ ba, from a Cfbatriya the Sita only, are born
¢ in an inverfe order; and they are three other
¢ fons excluded from funeral rites to their fathers.

18. ¢ The fon of a Nifbdda, by a woman of
¢ the Stidra clafs, is by tribe a Puccafa; but the
¢ fon of a Sudra by a Nifbdd: woman, is named
¢ Cuccutaca.

19. * One, born ot a Cfpastri by an Ugrd, is
¢ called Swapdca; and one, begotten by a Vasdé-
¢ ha on an Ambafbth: wife, is called Véna.

20. * Thofe, whom the twiceborn beget on
¢ women of equal claffes, but who perform not
¢ the proper ceremonies of affuming the thread,
< and the like, people denominate Frdtyas, or
¢ excluded from the gdyatri.

21. * From {uch an outcaft Bri/men fprings
¢ a fon of a finful nature, who in different coun~
¢ tries is named a Bhiirjacantaca, an Avantya,
¢ a Vitadhdna, a Pufbpadha, and a Saic’ha:

22. * From fuch an outcaft Cfhatriya comes
< a fon called a Yhalla, a Malla, a Nick'bivi,a
¢ Nata, a Carana, a Chafa, and a Dravira:

23. ¢ From fuch an outcaft #aifya is born 2
¢ fon called Sudhanwan, Chirya, Cdrufba, Vi-
¢ janman, Maitra, and Satwata.

24. ¢ By intermixtures of the claffes, by their
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* marriages with wometi who ought not to bé
¢ married, and by their oniiffion of prefcribed
¢ duties, impureg clafles have been formed.

25. ¢ THose men of mingled births, who
¢ were born in the inverfe order of claffes, and
¢ who intermarry among themfelves, I will now
¢ compendioufly defcribe:

26, ¢ The Sita, the Vardéba, and the Chan-
« dila, that loweft of mortals, the Mdzadba; the
« Cfbattri by tribe, and the Aydgava,

27. © Thefe fix beget fimilar fons on women
¢ of theirown claffes, or on women of the fame
¢ clafs with their mothers; and they produce
¢ the like from women of the two higheft
¢ claffes, and of the loweft:

28. ¢ As a twiceborn fon may fpring from a
¢ Brdbmen by women of -two clafles out of
¢ three, a fimilar fon, when there is no interval,
“and an equal fon from a woman of his own
¢ clafs, it is thus in the cafe of the low tribes
¢ in order.

29. * Thofe fix beget, on women of their
€ own tribes, reciprocally, very many defpica=
¢ ble and abjett races even more foyl than their
¢ begetters.

30. ¢ Even as a Séidra begets, on a Brikmen
¢ woman, a fon more vile than himfelf, thus
¢ any other low man begets, on woman of the
¢ four claffes, a fon yet lower.
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1. ¢ The fix low claffes, marrying invericly,
“ béget fiftcen yet lower tribes, the bafe pro-
¢ ducing ftill bafer; and in a direi order they
« produce fifteen more.

g2 = A Dafyu, or outcaft of any pure clafs,
¢ begets on an Aydgavs woman a Sairindbra,
¢ who fhould know how to attend and to drefs
¢ his mafter ; though not a flave, he muft live
¢ by flavith work, and may alfo gain fubfiftence
¢ by catching wild beafts in toils:

33. © A Vaidéha begets on her a fwectvoiced
¢ Maitréyaca, who, ringing a bell at the ap-
¢ pcarance of dawn, continually praifes great
¢ men:

34 © A Nifhida begets on her a Mirgava,
¢ or Ddfa, who fubfifts by his labour in boats,
¢ and is named Carverta by thofe, who dwell in
 A'ryéverta, or the land of the venerable,

35. * Thofe three of a bafe tribe are feverally
¢ begotten on A'ydgavi women, who wear the
« clothes of the deceafed and eat reprehenfible
¢ food.

36. ¢ From a Nifbdda fprings by a woman of"
¢ the Vaidéha tribe, a Cdravara, who cuts lea-
¢ ther, and from a.Vaidéba fpring by women of
* the Cérivara and Nithada cafts, an Andira
¢ and a M¢dz, who muft live without the town.

37. * From a Ckandila, by a Vaidébi woman,
* comes a Pdndufépdca, who works with cane
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¢ and reeds; and from a Nifbdda, an Abindica,
¢ who als as a jailor.

8. ¢ From a Chandila, by a Pucédsi womany
« is born a Sypdca, who lives by punithing crimi-
¢ nals condemned by the king, a finful wretch
¢ ever defpifed by the virtuous.

39. ¢ A Nifbddi woman, by a Chanddla, pro-
¢ duces a fon called Antyavafayin, employed in
¢ places for burning the dead, contemned even
¢ by the contemptible.

4o. ¢ Thefe, among various mixed claffes,
©have been defcribed by their feveral fathers
«and mothers; and, whether concealed or open,
¢ they may be known by their occupations.

41. * Six fons, three begotten on women of
¢ the fame clafs, and zbree on women of lower
¢ claffes, muft perform the duties of twiceborn
“men; but thofe, who are born in an inverfe
¢ order, and called lowborn, are equal, in refpe
¢ of duty, to mere Sidras.

42. * By the force of extreme devotion and
¢ of exalted fathers, all of them may rife in time
¢ to high birth, as by the revet/fe they may fink
“to a lower ftate, in every age among mortals
¢ in this inferiour world.

43. * Tue following races of C/batriyas, by
¢ their omiffion of holy rites and by feeing no
¢ Brdbmens, have gradually funk among men to
¢ the loweft of the four claffes;
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44. © Paund'racas, Odras, and Draviras;
* Cambojas, Yavanas, and Sacas; Piradas,
¢ Pablavas, Cbinas, Cirdtas, Deradas, and
¢ Cbafas. _

45. © All thofe tribes of men, who fprang
¢ from the mouth, the arm, the thigh, and the
¢ foot of BRAEMA', 4uf who became outcafts by
* having negleted their duties, are called Dafyus,
* or plunderers, whether they fpeak the language
“ of Mléchch’bas, or that of A'ryas.

46. * TrosE fons of the twiceborn, who are
¢ faid to be degraded, and who are confidered as
¢ lowborn, fhall fubfift only by fuch employ-
¢ ments, as the twiceborn defpife.

47. © Sitas muft live by managing horfes and
“by driving cars; Ambafbt'bas, by curing dif-
“ orders; Vaidébas, by waiting on women; Md-
¢ gadbas, by travelling with merchandize;

48. ¢ Nifhddas, by catching fith; an A4'ydgava,
“ by the work of a carpenter; a Méds, an An-
¢ dbra, and (the fons of a Brdbmen by wives of
¢ the Vaidéba and Ugra claffes, refpetively called)
“a Chunchu and a Madgu, by llaying beafts of
¢ the foreft;

49. * A Gfhattri, an Ugra, and a Puccafa,
* by killing or confining fuch animals as live in
“ holes: Dbigvanas, by felling leather; Fénas,
* by ftriking mufical inftruments:

YOL. VI, F
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0. ¢ Near large publick trees, in places for
¢ burning the dead, on mountains, and in
¢ groves, let thofe tribes dwell, generally known,
¢ and engaged in their feveral works.

g1. ¢ Tue abode of a Chanddla and a Swa-
« pica muft be out of the town; they muft not
¢ have the ufc of entire veflels; their fole wealth
¢ muft be dogs and affes:

2. ¢ Their clothes muft be the mantles of
¢ the deceafed; their difhes for food, broken
¢ pots; their ornaments, rufty iron; continually
¢ muft they roam from place to place:

53. ¢ Let no man, who regards his duty re-
¢ ligious and civil, hold any intercourfe’ with
¢ them; let their tranfactions be confined to
¢ themfelves, and their marriages only between
¢ eduals:

54 “ Let food be given to them in pot-
¢ fherds, but not by the hands of the giver;
«and let them not walk by night in cities er
¢ towns?

55. * By day they may walk about for the
¢ purpofe of work, diftinguifhed by the king's
¢ badges; and they fhall carry out the corpfe of
¢ every one, who dies without kindred: fuch
¢ is the fixed rule.

56. ¢ They fhall always kill thofe, who are
« to be flain by the fentence of the law, and by
¢ the royal warrant; and let them take the
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* clothes of the flain, their beds, and their or-
‘ naments.

§7- ¢ Him, who was born of a finful mother,
“ and confequently in a low clafs. but is not
* openly known, who, though worthlefs in
¢ truth, bears the femblance of a'worthy man, let
¢ people difcover by his adts:

58. ¢ Want of virtuous dignity, harfhnefs of
¢ fpeech, cruelty, and habitual neglett of pre-
* feribed duties, betray in this werld the fon of
“a criminal mother.

§9. < Whether a man of debafed birth affume
¢ the chara&ter of his father or of his maother,
¢ he can at no time conceal his origin:

6o. * He, whofe family had been exalted,
“ but whole parents, were criminal in marrying,
¢ has a bafe nature, according as the offence of
¢ bis mother was great or {mall.

61. *In whatever country fuch men are
¢ born, as deftroy the purity of the four claffes,
* that country foon perifhes together with the na-
¢ tives of it.

62. ¢ Defertion of life, withont reward, for
¢ the fake of preferving a prieft or a cow, a wo-
*man or a child, may caufe the beatitude of
¢ thofe bafeborn tribes.

63. Avoiding all injury o animated beingr,
¢ veracity, abftinence from theft, and from unjuf?
¢ feizure of properiy, cleanlinefs, and command

F2
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¢ gver the bodily organs, form the compendious:
¢ fyftem of duty, which MEenu has ordained for
¢ the four claffes

64. ¢ SmouLp the tribe fprung from a Brab-
* men, by a Stidra woman, produce a fiucceffion of
¢ children by the marriages of its women with
« other Brdbmens, the low tribe fhall be raifed
‘ to the higheft in the feventh generation.

65. ¢ As the fon of a Sudra may thus attain
¢ the rank of a Brdhmen, and as the fon of a
¢ Brdbmen may fink to a level with Sudras, even
¢ fo muft it be with him, who fprings from a
¢ Cfhatriya; even fo with him, who was born
¢ of a Vaifya.

66. ¢ 1 there be a doubt, as to the preference
¢ hetween him, who was begotten by a Brdbmen
« for his pleafure, but not in wedlock, on a Stdra
¢ woman, and him, who was begotten by a
¢ Sitdra on a Brabment,

67. ¢ Thus is it removed: he, who was be-
+ gotten by an exalted man ona bafe woman,
¢ may by his good acts become refpectable; but
* he, who was begotten on an exalted woman
* by a bafe man, muft himfelf continue bafe :

68. * Neither of the two (as the law is fixed)
¢ fhall be girt with a facred firing; not the for-
« mer, becaufe his mother was low; nor the
¢ fecond, becaufe the order of the claffes was in~
¢ yerted.
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69. * As good grain, {pringing from gpod
¢ foil, is in all refpects excellent, thus 2 man,
¢ fpringing from a refpeable father by a refpect-
¢ able mother, has a claim to the whole inftitu-
# tion of the twice born.

7o. ¢ Some fages give a preference to the
« grain ; others to the field; and others confider
¢ both field and grain; on this point the decifion
“ follows: '
~ 71. *Grain, caft into bad ground, wholly
¢ perithes, and a good field with no grain fown
4 in it, is a mere heap of clods;

72. ¢ But fince, by the virtue of eminent fa-
¢ thers, even the fons of wild animals, as Rifh-
¢ yafringa, and others, have been transformed
¢ into holy men revered and extolled, the pa-
¢ ternal {ide, therefore, prevails.

73. * BRArMA' himfelf, having compared a
¢ Sitdra, who performs the duties of the twice-
¢ born, with a twiceborn man, who does the
« afts of a Sddra, faid: “ Thofe two are neither
“ equal nor unequal,” tbat is, they are neitber
¢ equal in rank, nor unequal in bad conduli.

74. * LeT fuch Brdkmens as are intent on the
¢ means of attaining the fupreme godhead, and
¢ firm in their own duties, completely perform
¢ in order, the fix following acls:

75. * Reading the Védas, and teaching others
¢ to read them, facrificing, and affifting otbers to
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 facrifice, giving fo the poor, if themfelves bave

¢ enough, and accepting gifts from the virtuous, if
¢ themfelves are poor, are the fix prefcribed adls
¢ of the firftborn clafs;

6. * But, among thofc fix aéls of 2 Brabmen,
¢ three are his means of fubfiftence; affifting to
¢ facrifice, teaching the Feaas, and receiving

« gifis from a purehanded giver.

77. ¢ Three atts of duty ceafe with the Brab-
¢ men, and belong not to the Gfbatriya; teaching
¢ the Védus, officiating at a facrifice, and, thirdly,
¢ receiving prefents:

78. ¢ Thofe three are alfo (by the fixed rule
« of law) forbidden to the Vaifya; fince MEenv,
¢ the lord of all men, prefcribed not thofe adts to
¢ the two claffés, military and commercial,

29. * The means of fubfiftence, peculiar to
¢ the C/batriya, are bearing arms, either held for
¢ firiking or miffile; to the Vaifya, merchandize,
« attending on cattle. and agriculture: but with
“ a view to the mext life the duties of both arg
¢ almigiving, reading, facrificing.

8o. ¢ Among the feveral occupitions for gain-
¢ ing a livelibood the moft commendable refpect-
¢ ively for the facerdotal, military, and mercan-
¢tile claffes, are teaching the Viéda, defending
¢ the people, and commerce or keeping herds
¢ and flocks.

81. ¢ Yet a Brdbmen, unable to fubfift by his
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< duties juft mentioned, may live by the duty of
¢ a foldier; for that is the next in rank.

82, “If it be afked, how he mutt live, thould
‘he be unable to get a fufiftence by either of
¢ thofe employments; tbe anfwer is, he may
¢ fubfift as a mercantile man, applying himfelf
¢ in perfon to tillage and attendance on cattle:

83. ¢ But a Brd/men and a C/batriya, obliged
¢ to fubfift by the adls of a Faifya, muft aveid
¢ with care, if they can live by keeping berds, the
¢ bufinels of tillage, which gives great pain fo
¢ fentient creatures, and is dependant on tbe /a-
« bour of others, as bulls and fo forth,

84. ¢ Some are of opinion, that agriculture is
¢ excellent; but it is a2 mode of fubfiftence,
¢ which the benevolent greatly blame; for the
¢ jronmouthed pieces of wood not only wound
¢ the earth, but the creatures dwelling in it.

85. ¢ If, through want of a virtuous live-
¢ Jihood, they cannot follow laudable occupa-
¢ tions, they may then gain a competence of
¢ wealth by felling commodities ufually fold
¢ by merchants, avoiding what ought to be
¢ avoided: |

86. ¢ They muft avoid felling liquids of all
¢ forts, dreffed grain, feeds of rila, ftones, falt,
¢ cattle and human creatures;

87. * All woven cloth dyed red, cloth made
“of fana, of c¢fbumd bark, and of wool, even
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¢ though not red; fruit, roots, and medicinal
¢ planti;

88. ¢ Water, iron, poifon, flefhmeat, the
¢ moonplant, and perfumes of any fort; mllk
* honey, buttermilk, clarified butter, oil of rd:r,
¢ wax, fugar, and blades of cus a-grafs;

89. ¢ All beafts of the foreft, ar deer and the
“ like; ravenous beafts, birds, and fifh; fpi-

¢ rituous liquors, #ifi, or indigo, and facfba
¢ or lac; and all beafts with uncloven hoofs.

g9o. © But the Brdbmen hufbandman may at
¢ pleafure fell pure #/a feeds for the purpofe of
* holy rites, if he keep them not long with a bope
“of more-gain, and fhall have produced them
¢ by his own culture:

91. * If he apply feeds of #7/s to any purpofe
¢ but food, anointing, and facred oblations, he
¢ fhall be plunged, in the fhape of a worm, to-

gcthcr with his parents, into the ordure of dogs.

92, * By felling fefhmeat, lic/bé, or falt, a
“ Brébmen immediately finks :low; by felling
* milk three days, he falls to a level with 3
¢ Sidra;

93- *And by felling the other forbidden
* commodities with his own free will, he affumes
* in this world, after feven nights, the nature of
* a mere Vaifya.

94. * Fluid things may, however, be bartered
¢ for other fluids, but not falt for any thing
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f liquid; fo may dreflfed grain for grain un<
¢ dreffed, and #//a feeds for grain in the hufk,
‘ equal weights or meafures being given and
¢ taken.

95. ‘A MILITARY man, n diftrels, may
¢ fubfift by all thefe means, but at no time muft
¢ he have recourfe to the higheft, or facerdstal,
¢ funtion.

96. * A man of the loweft clafs, who,
“ through covetoufnefs, lives by the aéts of the
¢ highetft, let the king ftrip of all his wealth and

¢ inltantly banifh ;
~ 97- * His own office, though defe@ively per-
¢ formed, is preferable to that of another,
¢ though performed completely; for he, who
¢ without neceffity difcharges the duties of an-
¢ other clafs, immediately forfeits his own.

98. ¢ A MERCANTILE man, unable to fubfift
¢ by his own duties, may defcend even to the
¢ fervile aéts of a Sidra, taking care never to do
¢ what ought never to be done; but, when he
¢ has gained a competence, let him depart from
¢ fervice.

gg. * A mAN of the fourth clafs, not finding
* employment by waiting on the twiceborn,
¢ while his wife and fon are tormented with
“ hunger, may fubfift by handicrafts :

100. ¢ Let him principally follow thofe me-

chanical occupations, as jeinery and mafonry, or
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¢ thofe various practical arts, as painting and
¢ writing, by following which, he may ferve the
¢ twiceborn.

101. € SuouLp a Brahmen, afflited and pin-
¢ing through want of food, choofe rather to re-
¢ main fixed in the path of his own duty, than
¢ to adopt the pra&ice of Faifjas, let him a& in
¢ this manner:

102. ¢ The Brdkmen, having fallen into dif-
¢ trefs, may receive gifts from any perfon what-
< gver; for by no facred rule can it be fhown,
¢ that abfohte purity can be fullied.

103. ¢ From interpreting the Féda, from offi-
¢ ciating at facrifices, or from taking prefents,
¢ though in modes generally difapproved, no fin
¢ ig committed by priefts i1 difire/s; for they are
¢ pure as fire or water.

104. * He, who receives food, when his life
¢ could not otherwife be fuftained, from any
¢« man whatever, is no more tainted by fin, than
¢ the fubtil ether by mud:

105. ¢ AJTGARTA, dying with hunger, was
¢ going to deftroy his own fon (named SuNAu-
« Sx'p’ua) by felling him for fome cattle; yet he
¢ was guilty of no crime, fince he only fought a
¢ remedy againft famifhing:

106. ¢ VA'MADE VA, who well knew right
¢ and wrong, was by no means rendered impure,
¢ though defirous, when oppreffed wrth hunger,
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t of eating the flefh of dogs for the prefervation
¢ of his life:

107. * BHARADWATA, eminent in devotion,
¢ when he and his fon were almoft ftarved in 2
¢ dreary foreft, accepted feveral cows from the
¢ carpenter VRIDHU:

108. ¢ VIsWA'MITRA too, than whom none
¢ better knew the diftinftions between virtue
¢ and vice, refolved, when he was perithing with
¢ hunger, to eat the haunch of a dog, which he
¢ had received from a Chandila.

1a9. ¢ Among the a&ts generally difapproved,
¢ naniely, accepting prefents from low-men, aflift-
* ing them to facrifice,and explaining the fcripture
« 2o them, the receipt of prefents is the meaneft
< #u this world, and the moft blamed in a Brab-
¢ men after his prefent life;

110. ¢ Becaufe affifting to facrifice and ex-
¢ plaining the feripture are two adls always per-
¢ formed for thofe, whofe minds have been im-
« proved by the facred initiation; but gifts are
¢ alfo received from a fervile man of the lowelt
¢ clafs.

111. * The guil, incurred by affifting fow
“ men to facrifice and by teaching them the
¢ fcripture, is removed by repetitions of the
¢ gdyatr} and oblations to fire; but that, incurred
* by accenting gifts from them, is expiated only
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¢ by abandoning the gifts and by rigorous deve

tion.
112. * It were better for a Brdbmen, who
could not maintain himfelf, to glean ears and
# grains after harveft from tbe field of any perfon
* whatever: gleaning whole ears would be better
¥ than accepting a prefent, and picking up fin-
* gle grains would be ftill more laudable.

113. ¢ Brdbmens, who keep houfe, and are in
€ want of any metals excepr gold and filver, or of
* other articles for good ufes, may afk the king
¢ for them, if he be of the military clafs; but a
* king, Enown to be avaricious and unwilling to
¢ give, muft not be folicited.

114. * The foremott, in order, of thefe things
“may be received more innocently than that,
¢ which follows it: a field untilled, a tilled field,
¢ cows, goats, fheep, precious metals or gems,
* new grain, dreflfed grain.

115. “ THERE are feven virtuous means of
¢ acquiring proverty; fucceffion, occupancy or
¢ donation, and purchafe or exchange, which are
* allowed to all claffes; conquelt, which is peculiar
“ to the military clafs; lending at intereft, hufl-
* bandry or commerce, which belong to the mer-
* cantile clafi; and acceptance of prefents, by the
* Jacerdotal clafs, from refpe@able men.

116. ¢ Learning, except that contained in the
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¢ feriptures, att, os mixing perfumes and the
¢ Jike, work for wages, menial fervice, attend-
¢ ance on cattle, traffick, agriculture, content
¢ with little, alms, and receiving high intereft
¢ on money, are ten modes of fubfiftence i times
¢ of diftrefs.

117. * Neither a prieft nor a military man,
¢ though diffreffed, muft receive intereft on loans;
“but each of them, if he pleale, may pay the
¢ fmall intereft permitted by law, on borrewing
¢ for fome pious ufe, to the {inful man, wbo de-
¢ mands it.

118. * A miL1TARY king, who takes even a
« fourth part of the crops of bis realm at a time
¢ of urgent neceflity, as of war or invafion, and
¢ prote&s his people to the utmoft of his power,
¢ commits no fin:

11g9. ¢ His peculiar duty is conqueft, and he
* muft not recede from battle; {o that, while he
¥ defends by his arms the merchant and huf-
‘ bandman, he may levy the legal tax as t/he
¢ price of proteition.

120. ¢ The tax on the mercantile clafs, which
“ in times of profperity muft be only a twelfth part
“of their crops, and a fiftieth of their perfonal

¢ profits, may be an eighth of their crops in @
* time of difirefs, or a fixth, which ts the medmm,
¢ or even a fourth in great publick adverfity; but
* a twentieth of their gains on monev, and



73 ON THE MIXED CLASSES; AND

¢ other moveables, is the higheft fax: ferving
¢ men, artifans, and mechanicks muft afift by
« their labour, but at no time pay taxes

121. I a Sidra want a fubfiftence and
< cannot attend a priefl, he may ferve a Cfha-
« triya; or, if ke cannot wait on a foldier by birth,
¢ he may gain his livelihood by ferving an opu~
¢ lent Vaifya.

122. ¢ To him, who ferves Brd/imens with a
¢ view to a heavenly reward, or even with a
« yview to both this life and the mext, the union
¢ of the word BrdAmen with his name of fervant
'« will affuredly bring fuccefs.

123. © Attendance on Brdkmens i pro-
¢ nounced the beft work of a Stidra: whatever
¢ elfe he may perform will comparatively avail
¢ him nothing.

124. ¢ They muft allot him a fit mainte-
¢ nance according to their own circumftances,
¢ after confidering his ability, his exertions, and
¢ the number of thofe, whom he muit provide
¢+ with nourifhment:

125. * What remains of their drefled rice
« muft be given to him; and apparel which
¢ they have worn, and the refufe of their grain,
¢ and their.old houfehold furniture.

126. * THERE is no guilt in a man of the
¢ fervile clafs, who eats lecks and other forbidden
¢ wegetables: he muft not have the facred invel-
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¢ titure: he has no bufinels with zfe duty of
¢ making oblations to fire and the likz; but there is
¢ no prohibition againft bis offering dreffed grain
“as a facrifice, by way of difcharging his own
¢ duty.

127. ¢ Even Sttdras, who are anxious to
« perform their entire duty, and; knowing what
¢ they fhould perform, imitate the pradtice of
« good men s the boufehold facraments, but
¢ without any holy text, excepr thofe containing
« praife and falutation, are fo far from finning,
¢ that they acquire juft applaufe:

128. ¢ As a Sidra, without injuring another
¢ man, performs the /swful alts of the twice-
¢ born, even thus, without being cenfured, he
¢ gains exaltation in this world and in the
¢ next.

129. * No fuperfluous colleCtion of wealth
« muft be made by a Sidra, even though he
¢ has power fo make if, fince a fervile man,
« who has amaffed riches, decomes proud, and,
¢ by bis infolence or negleit, gives pain even to
¢ Brabmens.

130. ‘Such, as have been fully declared,
¢ are the feveral duties of the four clafles in dis-
¢ trefs for fubfiftence; and, if they perform
¢ them exatly, they fhall attain the higheft
‘ beatitude. '
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131. * Thus has been propounded the fy-
¢ flem of duties, religious and civil, ordained
¢ for all claffes: I next will declare the pure law

¢ of expiation for fin.’



CHAPTER THE ELEVENTH.

On Penance and Expiations

1. ¢« HIM, ‘who intends to marry for the
¢ fake of having iffue; him, who wifhes fo
¢ make a facrifice; him, who travels; him, who
¢ has given all his wealth at a facred rite ; him,
¢ who defires to maintain his preceptor, his
¢ father, or his mother; him, who needs a
¢ maintenance for himfelf, when he firft reads the
* Védas, and him, who is affli¢ted with illnefs;

2. ¢ Thefe nine Brdbmens let mankind cor-
¢ fider as virtuous mendicants, called fndtacas;
¢ and, to relieve their wants, let gifts of cattle or
¢ gold be prefented to them in proportion to
¢ their learning :

3. * To thefe moft excellent Brdhmens muft
¢ rice alfo be given with holy prefents af ob/a-
¢ tions to fire and within ‘the confec: ated circle;
¢ but the: dreflfed rice, which others are to re-
¢ ceive, muft ‘be delivered on the outfide of the
¢ facred hearth: gold and the like may be given
¢ any where.

4 “On fuch Brdbmens, as well know the

YOL. VL. G
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¢ V¢da, let the king beftow, as it becomes him,
¢ jewels of all forts, and the folemn reward for
¢ officiating at the facrifice.

5. ¢ He, who has a wife, and, having beg-
¢ ged money o defray bis nuptial expences, mar-
¢ ries another woman, fhall have no advantage
¢ but fenfual enjoyment: the offspring belongs
¢ to the beftower of the gift.

6. ¢ LET every man, according to his ability,
¢ give wealth to Brdbmens detached from the
¢ world and learned in feripture: fuch a giver
¢ {hall attain heaven after this life.

7. ¢ He alone is worthy to drink the juice of
¢« the moonplant, who keeps a provifion of
¢ grain fufficient to fupply thofe, whom the law
4 mmrzmnds him to nourifh, for the term of
¢ three years or more;

8. ¢ But a twiceborn man, who keeps a lefs
¢ provifion of grain, yet prefumes to tafte the
¢ juice of the moonplant, thall gather no fruit
¢ from that {acrament, even though he tafte it at
¢ the firlt, or folemn, much lefs at any occafional,
¢ ceremony.

9. * Hg, who beftows gifts on Rrangers with
* a view to worldly famie, while he fuffers his fa-
* mily to live in diftrefs, though he has power
“to fupport them, touches his lips with honey,

* but {wallows poifon ; fuch virtue is couanter-
¢ feir:
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10. * Even what he does for the fake of his
* future fpiritual body, to the injury of thofe,
* whom he is bound to maintain, fhall bring
“ him ultimate mifery both in this life and in
¢ the next.

11. ‘ SHourp a facrifice, performed by any
* twiceborn facrificer, and'\by a Brdém n efpe-
¢ cially, be imperfect from the want of fome in-
¢ gredient, during the reign of a prince, who
¢ knows the law,
~ 12. “Let him take that article, for the com-

« pletion of the facrifice, from the houfe of any
¢ Vaifya, who poflefles conliderable herds, but
« neither facrifices, nor drinks the juice of the
¢ moonplant :

13.  If fuch a Pasfya be not near, he may
ftake two or three fuch .neceflary articles at
¢ pleafure from the houfe of a Sudra; fince a
¢ Stidra has no bufinefs with folemn rites.

14. * Even from the houle of a Brdbmer or
¢ a Cfbatriya, who poffefles a hundred cows,
“ but has no confecrated fire, or a thoufand
¢ cows, but performs no facrifice wité the moons
¢ plant, let a prieft without fcruple take the
¢ articles wanted.

15. ¢ From another Brdhmen. who continu-
¢ ally receives prefents but never gives, let him
* take fuch ingredients of the facrifice, if not

G 2
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¢ beftowed on requeft: fo fhall his fame be fpread
¢ abroad, and his habits of virtue increafe.

16. * Thus, likewife, may a Brdbmen, who
« has not eaten at the time of fix meals, or bas
¢ fafted three whole days, takeat the time of the
¢ {eventh meal, or on the fourth morning, from
« the man, who behaves bafely by not offering
¢ bim food, enough to fupply him till the mor-
¢ row:

17. ¢ He may take it from the floor, where
« the grain is trodden out of the hufk, or from
¢ the ficld, or from the houfe, or from any
¢ place whatever ; but, if the owner afk why e
¢ takes it, the caufe of the taking muft .be de-
¢ clared.

18, ¢ The wealth of a virtuous Brdhmen
¢muft at no time be feized by a Cfbatriya;
« but, having no other means to complete a facri-
« fice, he may take the gonds of any man, who
¢ adts wickedly, and of any, who performs not
¢ his religious duties :

19. * He, who takes property from the bad
¢ for the purpsfe before-mentioned, and beftows it
- on the good, transforms himfelf into a boat,
+ and carries both the good and the bad over a fea
¢ of calamities.

20, * Wealth, poffeffed by men for the per-
¢ formance of facrifices, the wife call the pro-
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¢ perty of the gods; but the wealth of men,
¢ who perform no facrifice, they confider as the
¢ property of demons.

21. ¢ Let no pious king fine the man, who
¢ takes by flealth or by force what he wants to
« make a facrifice perfect; fince it is the king's
¢ folly, that caufes the hunger or wants of a
¢ Brahmen:

22. * Having reckoned up the perfons, whom
« the Brdbmen is obliged to fupport, having al-
« certained his divine knowledge and moral
« condudt, let the king allow him a fuitable
¢ maintenance from his own houfehold;

23. ¢ And, having appointed him a mainte-
¢ nance, let the king proteét him on all fides;
* for he gains from the Brdhmen, whom he pro-
¢ te@s, a fixth part of the reward for his virtue.

24. ¢ LeT no Brdbmen ever beg a gift from
¢ a Sidra; for, if he perform a facrifice after
¢ fuch begging, he fhall, in the next life, be
« born a Chanddla.

25. ¢ The Brdhmen, who begs any articles
« for a {acrifice, and difpofes not of them all for
¢ that purpofe, thall become a kite or a crow
¢ for a hundred years,

26. ¢ Any evilhearted wretch, who, through
« covetoufnels, fhall feize the property of the
¢ gods or of Brdbmens, thall feed in another
¢ world on the orts of vultures,
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27. * THE facrifice Paifwdnari muft be cons
¢ ftantly performed on the firft day of the new
¢ year, or on the new moon of Chastra, as an
¢ expiation for having omitted tbrough mere for-
¢ getfulnefs the appointed facrifices of cattle and
¢ the rites of the moonplant ;

28. ¢ But a twiceborn man, who, without
* neceffity, does an act allowed only in a cafle
¢ of neceflity, reaps no fruit from it hereafter;
f thus has it been decided.

29. * By the Vifwédévas, by the Sddbyas, and
* by eminent Rijbis of the facerdotal clafs, the
¢ {ubftitute was adopted for the principal ad,
“ when they were apprehenfive of dying in
¢ times of eminent peril ;

30. * But no reward is prepared in a future
¢ ftate for that illminded man, who, when able
¢ to perform the principal facrifice, has recourfe
¢ to the fubftitute,

31. * A Priest, who well knows the law,
* needs not complain to the king of any grievous
“ injury ; fince, even by his own power, he may
¢ chaftife thofe, who injure him:

32. * His own power, which depends on him-
* JEIf alone. is mightier than the royal power,
* which depends on other men: by his own might,
¢ therefare, may a Brdbmen coerce his foes.

33- * He may ufe, without hefitation, the pow
* erful charms revealed to AT marvan, and
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¢ by him to ANGIRAS; for fpesch is the weapon
¢ of a Brdbmen: with that he may deftroy his
¢ oppreflors.

34. * A foldier may avert danger from him-
¢ felf by the ftrength of his arm; a merchant
¢ and a mechanick, by their property; but the
¢ chief of the twiccborn, by holy texts and ob-
¢ Jations to fire.

35. ¢ A prieft, who performs his duties, who
* jultly corre@ts Ais children and pupils, who ad-
¢ yifes expiations for fin, and who loves all ani-
¢« mated creatuores, is truly called a Brabmen : to
¢ him let no man fay any thing unpropitious,
¢ nor ufe any offenfive language.

36. ¢ Let not a girl, nor a young woman
¢ married or unmarried, nor a man with little
¢ learning, nor a dunce, perform an oblation to
¢ fire; nor a man difeafed, nor one uninvefted
¢ awith the facrificial firing;

37. * Since any of thofe perfons, who make
¢ fuch an oblation, fhall fall into a region of
* torture, together with him, who fuffers his
¢ hearth to be ufed: he alone, who perfectly
¢ knows the facred ordinances, and has read all
¢ the F¢das, muit officiate at an oblation to holy
¢ fire.

38. ¢ A Brabmen with abundant wealth, who
¢ prefents not she prieft, that hallows his fire,
¢ with a horfe confecrated to Praja’raTi,
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¢ becomes equal to one who has no fire hal-
¢ lowed.

39. ¢ Let him, who believes the fcripture,
¢ and keeps bis organs in fubjection, perform
¢ all other pious afls; but never in this world
¢ Jet him offer a facrifice with trifling gifts to
¢ the officiating prieft:’

40. ¢ The organs of fenfe and action, repu-
¢ tation i this life, a hcaw:nlv manfion i the
¢ next, life #tfelf, a great name affer death, chil-
¢ dren, and cattle, are all deftroyed by a facri-
¢ fice offered with trifling prefents: let no man,
¢ therefore, facrifice without liberal gifts.

41. © Tue pricft, who keeps a facred hearth,
¢ but voluntarily negleCts #he morning and even-
¢ ing oblations to his fires, muft perform, in the
¢ manner to be defcribed, the penance chdndrdyana
¢ for one month; fince that negledf is equally
¢ finful with the flaughter of a fon.

42. ¢ They, who receive property from a
¢ Sitdra for the performance of rites to confe~
¢ crated fire, are contemned as minifters of the
¢ bafe, by all fuch as pronounce texts of the
¢ Véda:

43- ¢ Of. thofe ignorant priefts, who ferve
¢ the holy fire for the wealth of a Sddra, the
¢ giver thall always tread on the foreheads, and
¢ thus pafs over milcries in the gloom of deatb.

44. ¢ Every man, who does not an aé pre-
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¢ {cribed, or does an act forbidden, or is guilty
¢ of excefs even in legal gratifications of the
¢ {enfes, muft perform an expiatory penance.

45. ¢ Some of the learned confider an expia-
¢ tion as confined to involuntary fin; but others,
¢ from the evidence of the Péda, hold it effec-
¢ tual even in the cafe of a voluntary offence:

46. ¢ A fn, involuntarily committed, I5 I€=
¢ moved by repeating certain texts of the ferip-
¢ ture; but a fin committed intentionally,
¢ through ftrange infatuation, by harfh penances
¢ of different forts.

47. ‘1Ir a twiceborn man, by the will of
« Ggp'in this world, or from his natural birth,
¢ have any corporeal mark of an expiable fin
¢ committed in this or a former ftate, he mulk
¢ hold no intercourfe with the virtuous, while
¢ his penance remains unperformed.

48. ¢ Some evilminded perfons, for fins com-
¢« mitted in this life, and fome for bad aftions
¢ in a preceding ftate, fuffer a morbid change
¢ in their bodies:

49. ¢ A ftealer of gold from a Brdhmen has
¢ whitlows on his nails; a drinker of fpirits,
¢ black teeth; the flayer of a Brakmen, a ma-
« rafmus ; the violator of his guru's bedya de-
¢ formity in the generative organs;

50. ¢ A malignant informer, fetid ulcers in

his noftrils; a falfe detradtor, ftinking breath;
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* a ftealer of grain, the defe& of fome limb; a
¢ mixer of bad wares with good, fome redundant
* member;

51. ¢ A ftealer of dreffed grain, dyfpepfia;
*a flecaler of holy words, or an unauthorized
* reader of the feriptures, dumbnefs; a ftealer
¢ of clothes, leprofy; a horfeftealer, lamenefs;

52. ¢ The ftealer of a lamp, total blindnefs ;
¢'the mifchievous extinguifher of it, blindnefs
“in one eye; a delighter in hurting fentient
¢ creatures, perpetual illnefs; an adulterer,
¢ windy fwelling in his limbs :

§3. * Thus, according to the diverfity of ac-
¢ tions, are born men defpifed by the good, {tupid,
¢ dumb, blind, deaf, and deformed.

54 © Penance, therefore, muft invariably be
* performed for the fake of expiation; fince
¢ they, who have not expiated their fins, will
¢ again {pring to birth with difgraceful marks.

55. * KinLing a Brdhmen, drinking for-
¢ bidden liquor, ftealing gold from a prieft,
* adultery with the wife of a father, natural or
¢ {piritual, and affociating with fuch as commit
* thofe offences, wife legiflators muft declare to
* be crimes in the higheft degree, m refped of
¢ thofe after mentioned, but lefs than inceft in a
¢ direi? line, and fome athers.

56. ¢ Farse boafting of a high tribe, malig-
* pant information, before the king, of a crimi-
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¢ nal who muft_fuffer death, and falfely acculinga
¢ {piritual preceptor, are crimes in the fecond de-
¢ gree, and nearly equal to killing a Brdhmen.

57. * Forgetting the texts of feripture, thow-
¢ ing contempt of the F#¢da, giving falfe evi-
¢ dence without a bad motive, killing a friend
$ aithout malice, eating things prohibited, or,
¢ from their manifeft impurity, unfit to be tafted,
¢ are fix crimes nearly equal to drinking fpirits;
¢ but perjury and bomicide require in atrocious cafes
¢ the harfbeft expiation.

58, ¢ To appropriate a thing depofited or
¢ Jent for a time, a human creature, a horfe,
¢ precious metals, a field, a diamond, or any
¢ other gem, is nearly equal to ftealing the gold
¢ of a Brdfmen.

59. ¢ Carnal commerce with fifters by the
¢ fame mother, with little girls, with women
¢ of the loweft mixed clafs, or with the wives
¢ of a friend or of a fon, the wife muft confider
¢ as ncarly equal to a violation of the paternal
f bed.

6o. ¢ SLaying a bull or cow, facrificing
¢ what ought not to be facrificed, adultery, fell-
¢ ing onefelf, deferting a preceptor, a mother,
¢ a father, or a fon, omitting to read the fcrip-
¢ ture, and neglect of the fires preferibed by the
¢ Dhermafaftra only,

61. * The marriage of a younger brother be-
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* fore the elder, and that elder’s omiffion to
¢ marry before the younger, giving a daughter
¢ to either of them, and officiating at their
¢ nuptial facrifice,

62. * Defiling a damfel, ufury, want of per-
¢ feét chaftity in a ftudent, felling a holy pool
¢ or garden, a wife, or a child,

63. < Omitting the facred inveftiture, aban«
¢ doning a kinfman, teaching the Veda for hire,
¢ learning it from a hired teacher, felling com-
¢ modities, that cught not to be fold,

64. ¢ Working in mines of any fort, engaging
“ in dykes, bridges, or other great mechanical
* works, fpoiling medicinal plants repeatedly,
¢ fubfifting by the barlotry of a wife, offering
¢ {acrifices and preparing charms to deftroy zde
¢ fnnocent,

65. ¢ Cutting down green trees for firewood,
¢ performing holy rites with a felfith view
¢ merely, and eating prohibited food once with-
¢ gut a previous dzfign,

66. * Neglecting to keep up the confecrated
¢ fire, ftealing amy wvaluable thing befides gold,
¢ nonpayment of the three debts, application to
¢ the books of a falfe religion, and exceflive at+
¢ tention to mufick or dancing,

67. * Stealing grain, bafe metals, or cattle,
¢ familiarity by the twiceborn with women, who
¢ have drunk inebriating liquor, killing withoxg
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¢ malice, a woman, a Sudra, a Vaifya, or a Cfba-
¢ triya, and denying a future {tate of rewards
« and punithments, are all crimes in the third
« degree, but higher or lower according to circum-
¢ flances.

68. ¢« GivinG pain to a Brdbmen, fmelling at
« any fpirituous liquor or any thing extremely
¢ fetid and unfit to be {fmelt, cheating, and un-
¢ natural practices with a male, are confidered
¢ as caufing a lofs of clafs.

6g. ¢ To kill an afs, a horfe, a camel, a deer,
¢ an clephant, a goat, a fheep, a filh, a fnake, or
* a buffalo, is declared an offence, which de-
¢ grades the killer to a mixed tribe.

70. * AccepTinNG prefents from defpicable
¢ men, illegal traffick, attendance on a Sidra
¢ mafter, and fpeaking falfchood, muft be con-
¢ fidered as caufes of exclufion from focial re-
¢ pafts,

71. * KiLrLive an infe@, fmall or large, a
¢« worm, or a bird, eating what has been brought
¢ in the fame bafket with fpirituous liquor, ftcal-
¢ ing fruit, wood, or flowers, and great pertur-
¢ bation of mind on trifling occafions, are of-
4 fences which caufe defilement.

_ 72. ¢ You fhall now be completely inftruét-
¢ ed in thofe penances, by which all the fins
¢ juft mentioned arc expiable.

23. * I5'a Brdhmen have killed a man of the
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¢ facerdotal clafs, without malice prepenfe, the
¢ flayer being far fuperior to the flain in good qua-
¢ [ities, he muft himfelf make a hut in a foreft
* and dwell in it twelve whole years, fubfifting
¢ on alms for the purification of his foul, placing
* near him, as a token of bis crime, the feull of
¢ the flain, if ke can procure it, or, if not, any hu-
“ man fRull. The time of penance for the three
¢ lower claffes muft be twenty four, thirty fix, and
¢ forty eight, years.

74. © Or, if the flayer be of the military clafs,
¢ he may voluntarily expofe himfelf as a mark
* to archers, who know ks mtention; or, ac-
¢ cording to circumflances, may caft himfelf head-
¢ long thrice, or even till he die, info blazing
¢ fire.

75. € Or, if ke be a king, and flew a pricft
¢ awithout malice or knowledge of bis clafs, he may
¢ perform, with prefents of great wealth, one of
¢ the following facnifices ; an Afwam¢dha, or a
¢ Swerjit, or a Gdfava, or an Abhiit, or a Vi~
¢ wajit, or a Trivrit, or an Agnifbtut.

76. ¢ Or, to expiate the guilt of killing a
¢ prieft without knowing him and without defign,
¢ the killer may walk on a pilgrimage a hundred
¢ ysjanas, repeating any one of the Védas, cating
¢ barely enough to fuftain life, and keeping his
¢ organs in perfect fubjeétion ;

77-  Or, of in that cafe the flayer be unlearned
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¢ but rich, he may give all his property to fome
¢ Brabmen learned in the Véda, or a fufficiency
¢ of wealth for his life, or a houfe and furniture
* to hold while he lives:

78. ¢ Or, eating only fuch wild grains as are
¢ offered to the gods, he may walk to the khead
¢ of the river Sarafwati againft the courfe of
¢ the ftream; or, fubfifting on very little food,
¢ he may thrice repeat the whole colle&tion of
¢ Védas, or the Rich, Yaufb, and Sdman.

79. ¢ Or, his hair being fhorn, he may dwell
¢ near a town, or on paftureground for cows,
¢ or in fome holy place, or at the root of a fa-
¢ cred tree, taking pleafure in doing good to
¢ cows and to Brakhmens;

80. ¢ There, for the prefervation of a cow
“ or a Brd/men, let him inftantly abandon life;
¢ fince the preferver of a cow or a Brdhmen
¢ atones for the crime of killing a prieft:

81. ¢ Or, by attempting at leaft three times
¢ forcibly to recover from robbers the property
¢ of a Brdbmen, or by recovering it in one of
* his attacks, or even by lofing his life in the
¢ attempt, he atones for his crime.

82. ¢ Thus, continually firm in religious
¢ aufterity, chafte as a ftudent in the firft order,
¢ with his mind intent on virtue, he may ex-
¢ piate the guilt of undsfignedly killing a Brdb-
¢ men, after the twelfth year has expired.
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83. ¢ Or, if a virtusus Brihmen unintention-
®ally &ill another, who bad no good quality, he
“may atone for his guilt by proclaiming it in
¢ an aflembly of pricfts and military men, at
¢ the facrifice of a horfe, and by bathing with
¢ other Brdbmens at the clofe of the facrifice:

84. ¢ Brdhmens are declared to be the bafis,
¢ and Cfbatriyas the fummit, of the legal fyftem:
® he, therefore, expiates his offerice by fully
¢ proclaiming it in fuch an aflembly.

85. * From his high birth alone, a Brabmen
¢ is an objeét of veneration even to deities: his
¢ declarations to mankind are decifive evidence;
¢ and the Veéda itfelf cunfcrs on him that cha-
€ rafter.

86. ¢ Three at leaft, who are learned in the
¢ Véda, Toould be affembled to declare the proper

¢ expiation for the fin of @ prieff, but, for the
¢ three other claffes, the number muft be doubled,
¢ tripled, and quadrupled: what they declare
¢ fhall be an atonement for finners; fince the
¢ words of the learned give purity.

87. ¢ Thus a Brahmen, who has performed
¢ one of the preceding expiations, according to
¢ the circumflances of the homicide and the cha-
* raifers of the perfons killed and killing, with his
¢ whole mind fixed on Gob, purifies his foul,
¢ and removes the guilt of flaying a man of his
¢ own clals:
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. 88. < He huft perform the fame penance
¢ for killing an embryo, the fex of which was
¢ unknown, but whofe parents were fucerdstal,
¢ or a military or a commercial man employed
* in a facrifice, or a Brdbmen} woman, who has
* bathed after temporary uncleannefs ;

89. © And the fame for giving falfe evidence
“in a caufe concerning land or gold or precisus
* commodities, and for accufing bis preceptor un-
¢ juftly, and for appropriating a depofit, and
¢ for killing the wife of a.prieft, who keeps a
* confecrated fire, or for flaying a friend,

go. ‘ Such is the atonement ordained for
“ killing a prieft without malicey but for killing
“ a Brabmen with malice prepenfe, this is no
« expiation: the term of twelve years muft be
¢ doubled, or, if the cafe was atrocious, the mur<
¢ derer muft aclually die in flames or in battle.

91. * ANy twiceborn man, who has mfens
4 tionally drunk fpirit of rice, through perverfe
¢ delufion of mind, may drink more {pirit in
* flame, and atone for his offence by [everely
¢ burning his body;

92. * Or he may drink boiling hot, until he
¢ die, the urine of a cow, or pure‘water, or
“ milk, or clarified butter, or juice exprefled
¢ from cowdung :

93. * Or, if he tafled it unknowingly, he may
* expiate the fin of drinking fpirituous liquer,

VOL. VL. u
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¢ by cating only fome broken rice or grains of
*-f1la, from which oil has been extrated, once
* every night for a whole year, wrapped in
¢ coarfe vefture of hairs from a cow’s tail, or
* fitting unclotbed in bis boufe, wearing his locks
¢ and beard uncut, and putting out the flag of
¢ a tavern-keeper.

94. © Since the fpirit of rice is diffilled from
® the Mala, or filthy refufe, of the grain, and
¢ fince Mala is alfo a name for fin, let no Brdb.
* men, Cfbatriya, or Vaifya drink that fpirit.

95. ¢ Inebriating liquor may be confidered
¢ as of three principal forts; that extra@ed from
“dregs of fugar, that extrafted from bruoifed
¢ rice, and that extrated from the flowers of
* the Madhica: as one, fo are all; they fhall
¢ not be tafted by the chief of the twiceborn.

96. * Thofe liquors, and efght other forts,
¢ with the fleth of avimals, and Afava, the
* moft pernicious beverage, prepared with nor-
“ cotick drugs, are fwallowed at the juncates of
* Yacfbas, Racfbafas, and Pifichas: they fhall
* not, therefore, be tafted by'a Bréimen, who
¢ feeds on clarified butter offered to gods.

97- * A Brdhmen, ftupeficd by drunkennefs,
* might fall on fomething very impure, or might
* even, when intoxicated, pronounce a fecret
¢ phrafe of the Péda, or might do fome other
“-ad, which ought not to be done.
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08. * When the divine fpirit, or the hght of
¢ holy knowledge, which has been infufed into
* his body, has once been fprinkled with any
* intoxicating liquor, even his prieftly charac-
* ter leaves him, and he finks to the low degres
* of a Sudra,

99. ¢ THus have been promulgated the vae
* rious modes of cxpiation for drinking fpiritsz
* I will next propound the atonement for fteale
¢ ing thie gold of a prieft 7o the amount of a fu-
¢ verna.

100. * He, who has purloined the gold of a
¢ Brdbmen, muft haften to the king, and pro-
¢ claim his offence; adding, * Infli¢t on me
¢ the punift nent due to my crime.”

101. * Then fhall the king himftlf, taking
¢ from him an iron mace, whbich the criminal muf?
« bear on his fboulder, ftrike him with it once
*and by that ftroke, wbether he die or be only
. !gﬁ"ﬂ: dead, the thief is releafed from fin: &
¢ Brébmen by rigid penance alone can expiate
« that offence; another twiceborn man. may alfo
¢ perform fuch a penance at his eleion.

: 302. * The twiceborn man, who defires to
* reinove by auftere devotion’ the taint caufed
by ftealing gnl&, muft perform in a foreft, co-
« yered with a mautle of rough bark, the pe-
¢ nance before ordained for- him, who without
¢ malice prepenf has killed a Brabmen.



100 ON PENANCE

103. ¢ By thefc expiations may the twiceborn
¢ atone for the guilt of ftealing gold from a
¢ pricft; but the fin of adultery with the wife
¢ of a father, natural or fpiritual, they muft ex-
¢ piate by the following penances.

104. “ He, who kmowingly and aflually has
¢ defiled the wife of his father, fhe being of the
¢ Jame clafi, muft extend himfelf on” a heated
¢ iron bed, loudly proclaiming his guilt; and,
¢ there embracing the red-hot iron image of a
¢ woman, he fhall atene for his crime by death;

105. * Or, having himfelf amputated his
* penis and {crotum, and holding them in his
‘ fingers, he may walk in a dire& path toward
¢ the fouthweft, or the region of Nrrrit, un-
‘ til he fall dead on the ground:

106. * Or, if he had miftaken ber for another

womati, he may perform for a whole year,
* with intenfe application of mind, the penance
¢ prdjapatya, with part of a bed, or a human
¢ bone, in his hand, wrapped in vefture of coarfe
* bark, letting his hair and beard grow, and
¢ living in a deferted foreft :

107. * Or, if fbe was of a lower clafi and a

corrupt woman, he may expiate the fin of vio-
“ lating the bed of his father, by cuntinuiug the
¢ penance chandrdvama for three months, al-
b ways mortifying his body by eating only fo-
¢ reft herbs, or wild grains boiled in water.
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108. ¢ By the preceding penances may fin-
* ners of the two higher degrees atonc for their
¢ guilt; and the lefs offenders may expiate theirs
¢ by the following aufter ies.

109. * He, who has committed the fmaller
¢ offence of killing a cow without malice, muft
“ drink for the firft month barleycorns beiled
‘ foft 1 water; his head muft be fhaved en-
“ tirely; and, covered with the hide of the flain
¢ cow, he muft fix his abode on her late pafture
¢ ground:

T10. * He may eat a moderate quantity of
¢ wild grains, but without any faétitious falt,
¢ for the next two months at the time of each
“ fourth repaft, on the evening of every fecond
¢ day; regularly bathing in the urine of cows,
¢ and keeping his members under ccatroul:

111. ¢ All day he muft wait on the herd,
‘and ftand quaffing the duft raifed by fheir
¢ hoof5; at night, having fervilely attended and
‘ ftroked and faluted them, he mufl 1urround
“ them with a fence, and fit near o guard
¢ them: '

112, “ Pure and free from paflion, he muft
¢ ftand, while they fland; follow them, when
“ they move together ; and lic down by them,
* when they lie down:

113. *“ Should a cow be fick or terrified by
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¢.tiges or thieves, or fall, or ftick in mud, he
¢* muft relicve her by all poffible means:

114, * In heat, in raw, or in cold, or while
¢ the blaft furioufly rages, let him not feck his
¢ own fhelter, without firft fheltering the cows
* to the utmott of his power.

115. ¢ Neither in his own houfe, or field, or
¢ floor for treading out grain, nor in thofe of
¢ any other perfon, let him fay a word of a
¢ cow, who eats corn or grafs, or of a caif, who
¢ drinks milk:

‘116, * By waiting on a herd, according to
¢ thefe rules, for three months, the flayer of a
¢ cow atones for his guilr;

137. * But, his penance being performed,
* he muft give ten cows and a bull, or, his
¢ ftock not being fo large, muft deliver all he
¢ pofiefles, to fuch as beft know the Féda.

118, * THE preceding penances, or that called
¢ chandrayana, muft be performed for the abfo-
¢ lution of all twiceborn men, who have com-
¢ mitted fins of the lower or third degree ; ex-
¢ cept thofe, who have incurred the guilt of an
¢ guacirna;

119, * But he,who has become Avacirni, muft
! facrifice a black or a oneeyed afs, by way of a
¢ meatoffering to NIrRITI, patrone/s of the fouth-
¢ aweff, by night in a place where four ways meet:
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120. ¢ Let him daily offer to her in fire the
¢ fat of that afs, and, at the clofe of the ceremany,
¢let him offer clarified butter, with the holy
¢ text Sen and {o forth, to PAvana, to INDra,
‘to VeimaspaTi, and to AGNI, regenis of
¢ wird, clouds, a planet, and fire.

121. ¢ A voluntary effufion, naturally or
¢ otherwifi, of that which may produce a man
¢ by a twiceborn youth during the time of his
¢ ftudentthip or defore marriage, has been pro-
¢ nounced avacirna, or a violation of the rule
« prefcribed for the firft order, by fages, who
« knew the whole {yftem of duty, and uttered
¢ the words of the Féda.

122. *To the four deities of purificatim,
« Ma'ruTA, InpRA, VRiHASPATI, AGNIL
¢ goes all the divine light, which the V#¢da had
¢ imparted, from the ftudent, who commits the
¢ foul fin evacirna;

123. * But, this crime having actually been
« committed, he muft go begging to feven
« houfes, clothed only with the hide of the /a-
¢ ¢crificed afs, and openly proclaiming his aét:

124. * Eating a fingle meal begged from
¢ them, at the regular time of the day, tbat is,
« in the morning or evening, and bathing each
¢ dey at the three frvsnas, he {hall be abfolved
* from his guilt at the cnd of one year.
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125. * He, who has voluntarily committed
* any fin, which caufes a lofs of clafs, muft per-
‘form the tormenting penance, thence called
‘ Jintapana; or the prajipatya, if he offended
¢ involuntarily.

126. “ For fins, which degrade to a mixed
¢ clafs, or exclude from fociety, the finner muft
* have recourfe to the /umar expiation chandrdy-
¢ ana for one month: to atone for alts, which
“ occafion defilement, he muft fwallow nothing
¢ for three days but hot barleygruel.

127. * For Kkilling intentionally a wirtuous
# man of the military clafs, the penance muft be
“ a fourth part of that ordained for killing a
“ pricft; for killing a Zaifya, only an eighth;
¢ for killing a Siidra, who had been conftant in
¢ difcharging his duties, a fixteenth part:

128. ¢ But, if a Brdbmen kill a C/hatriya
¢ without malice, he muft, after a full perform-
¢ ance of his religious rites, give the priefts one
¢ bull together with a thoufand cows;

129. * Or he may perform for three years
“ the penance for flaying a Brdbmen, mortify-
¢ ing his organs ‘of fenfation and action, letting
¢ his hair grow long, and living remote from
# the town, with the root of a tree for his manw
# fion,

130 ¢ If he kill witbout malice a Vaifya, who
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¢ had a good moral charadter, he may perform
¢ the fame penance for one year, or give the
¢ priefts a hundred cows and a bull:

131. ¢ For fix months muft he perform this
¢ whole penance, if witbout intention he kill a Sé-
“ dra; or he may give ten white cows and :
¢ bull to the priefts.

132. ¢ If he kill by defign a cat, or an ich-
‘ neumon, the bird Chdfba, or a frog, a dog, a
¢ lizard, an owl, or a crow, he muft perform
¢ the ordinary penance required for the death of
‘ a Sudra, thatis, the chandrdyana:

133. * Or, if be kill one of them undefignedly,
¢ he may drink nothing but milk for three days
“ and nights, or each night walk a ydgam, or
¢ tbrice bathe in a river, or filently repeat the
* text on the divinity of water; rbat is, if he be
“ difabled by real infirmity from performing the

S firft mentioned penances, be may bave recourfe to
* tle mext in order.

134. ¢ A Brdbmen, if he kill a fnake, muft
¢ give fo fome prieft a hoe, or ironbeaded flick ; if
¢ an eunuch, a load of riceltraw, and a mdfla of
¢ lead;

135. “If a boar, a pot of clarified butter; if
* the bird tittirs, a arona.of irla feeds: u a par
¢ rot, a iteer two years old; if the waterbird

vratmtbae, a fteer aged three years:

136. * If he kill 2 goofé, or a phenicopteros, a



105 ON PENANCE

¢ berom, or cormorant, a bittern, a peacock, an
¢ ape, a hawk, or a kite, he muﬂgweamwm
* fome Brabmen :

137- “If he kill a horfle, he muft give a
¢ mantle; if an elephant, five black bulls; if a
“ goat or a fheep, one bull ; if an afs, a calf one
> j’f.'ﬂl: old:

138. ¢ If he kill a carnivorous wild beaft, he
* muft give a cow with abundance of milk; if a
¢ wild bealt not carnivorous, a fine heifer; and
“ a raéticé of gold, if he flay a camel ;

139. “ If he kill 2 woman of any clafs caught
¢in adultery, he muft give as an expiation, in
‘ the direct order of the four claffes, a leathern
‘ pouch, a bow, a goat, and a fheep.

140. “ Should ‘a Brdbmen be unable to expi-
¢ ate by gifts the fin of killing a fhake and the
“ reft, he muft atone for his guilt by perform-
‘ing, on each occalion, the penance prdjasatya.

141. “ For the flaughter of a thoufand fmall
¢ animals which have bones, or for that of
¢ bonelefs animals enow to fill a cart, he muft
¢ perform the chdndrdyana, or common penance
¢ for killing a Sudra;

142. *But, for killing boned animals, he

* muft alfo give fome trifle, a5 a pana of copper,
“ to a Brdhmen : for killing thofe without bones,
¢ he may be abfolved by holding his breath, as
¢ the clofe of bis penance, while he thrice repeats
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¢ the gdyatri with its Jead, the pranava, and the
* wydbritis.

143. * For cutting omce witbout malice trees
« yiéidi_n'g fruit, fhrubs with many crowded
¢ ftems, creeping or climbing plants, or fuch as
‘ grow again when cut, if they were in bloflom
¢ wwben be burt them, he mauft repeat a hundred
¢ texts of the Feéda.

144. * For killing infe&s of any fort bred in
¢ rice or other grains, or thole bred in heney or
¢ otber fluids, or thofe bred in fruit or flowers,
¢ eating clarified butter is a full expiation.

145 If a man cut, wantonly and for no
¢ good purpofe, fuch graffes as are cultivated,
¢ or fuch as rife in the foreft fpontaneoully, he
¢ muft wait on a cow for one day, nourithed by
¢ milk alone.

146. ¢ By thefe penances may mankind atone
¢ for the fin of injuring fentient crearures, whe-
¢ ther committed by defign or through inadvert-
¢ ence: hear now what penances are ordained
¢ for eating or drinking what ought not to be
¢ tafted.

147. ¢ HE, who drinks undefignedly any fpi-
“rit but that of rice, may be ablolved by a new
¢ inveftiture with the facrificial firing: even for
¢ drinking intentionally tbe weaker forts of fpirit,
‘ a penance extending to death muft not (as the
‘ law is now fixed) be prefcribed.
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148. ¢ For drinking water which has flood
“in a veflel, where fpirit of rice or any other
¢ Ipirituous liquor had been kept, he muft fival-
* low nothing, for five days and nights, but the
¢ plant Janc'bapufbpi boiled in milk -

149. “If he touch any fpirituous liquor, or
‘ give any away, or accept any in due form, or
“ with thanks, or drink water left by a Sidra,
“ he muft fwallow nothing, for three days and
* nights, but cusa-grafs boiled jn water.
~ 150. * Should a Brabmen, who has once taft-
“ ed the holy juice of the moonplant, even fmell
“the breath of a man who has been drinking
“ fpirits, he muft remove the taine by thrice re-
‘peating the gdyarr), while he fupprefles his
* breath in water, and by eating clarified butter
“ after that ceremony.

453. * Ir any of the three twiceborn claffes
*have tafled unknnwin'gli' human &rdire or
“ urine, or any thing thit has touched fpirituous
* liquor, they muft, after a penance, be girt
‘ anew with the facrificial thread ;

152. “ But, in fuch new inveftiture of the
“ twiccborn, the partial tonfure, the zone, the
¢ ftaff, the petition of alms, and the fri& rules
“ of abftinence, need not be renewed.

153 “SHoULD one of ithem eat the food of
* thofe perfons, with whom he ought never taq
‘eat, or food left by a woman or a Sidra, or
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“ any prohibited fleth, he muft drink barleygruel
* only for feven days and nights.

154. *If a Brdbmen drink fweet liquors
‘turned acid, or aftringent juices from impure
¢ fruits, he becomes unclean, as long as thofe
¢ fluids remain undigefted.

155 * Any twiceborn man, who by accident
“ has tafted the dung or urine of a tame boar,
“an afs, a camel, a fhakal, an ape or a crow,
“ muft perform the penance chdndréyana :

156. If he tafie dried flefhmeat, or mufh.-
“rooms rifing from the ground, or any thing
“brought from a flaughter-houfe, though he
“ knew not whence it came, he muft perform
* the fame penance.

157. “ For Anowingly eating the fleth of car-
‘ nivorous beafts, of town-boars, of camels, of
¢ gallinaceous birds, of human Creatures, of
‘ crows, or of affes, the penance taptacrich bra,
“ or burning and fevere, is the only atonement.

158. < A Brdbmen, who, before he has com-
“ pleted his theological ftudies, eats food at
‘ monthly obfequies 7 ome anceflor, mult faft
¢ three days and nights, and fit in water 2 day :

159. * But a ftudent in theology, who at any
‘ time waknowingly taftes honey or fleth, muft
* perform the loweft penance, or the prdajdpatya,
* and proceed to finifh his ftudentihip.

160. * Having eaten what has been left by a
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¢ cat, a crow, a moude, a dog, or an ichneumon,
* or what has even been touched by a loufe, he
*muft drink, dorked in water, the plant lrab-
¢ mufuverchald, ’

161. ¢ By the man, who feeks purity of foul,
“ no forbidden food muft be tafted: what he has
* undefignedly fwallowed he muft inftantly
‘ vomit up, or muft purify himfelf with {peed
* by legal expiations. _

162. ¢ Such, as have been declared, are the
* various penances for eating prohibited food:
¢ hear now the law of penance for an expiation
“ of theft.

163. ¢ Tue chief of the twiceborn, having
* voluntarily ftolen fuch property, as grain, raw
¢ or drefled, from the houfe of another Brdi-
¢ men, fhall be . ablolved on performing the pe-
¢ nance prdjdpatya for a whole year;

164. ¢ But the penance chdndrdyana muft be
¢ performed for ftealing a man, woman, or
¢ child, for feizing a field, or a houfe, or for
* taking the waters of an enclofed pool or well.

165. * Having taken goods of little value
¢ from "the houfe of another man, he muft pro-
“ cure abfolution by performing the penance
* Jantapana; having firlt reftored, ar the peni-
“ tent thief always mufl, the goods that he ftole.

166. ¢ For taking what may be eaten, ar

“ what may be fipped, a carriage, a bed, or a
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* feat, roots, flowers, or fruit, an atonem nt
* may be made by fwallowing the five pure
“ things produced from a cow, or milk; curds,
¢ butter, urine, dung :

167. * For ftealing grafs, wood, or trees, rice
¢ in the hufk, molafles, cloth or leather, fith, or
“ other animal food, a firiét faft muft be kept
¢ three days and three nights,

168. © For ftealing gems, pearls, coral, cop-
¢ per, filver, iron, brafs, or flone, nothing but
“ broken rice muft be fwallowed for twelve
* days;

169. * And nothing but milk for three days,

¢ if cotton, or filk, or wool had been flolen, or
f a bealt either with cloven or uncloven hoofs,
“ or a bird, or perfumes, or medicinal herbs, or
¢ cordage.

170. “By thefe penances may a twiceborn
‘ man atone for the guilt of theft; but the fol-
‘ lowing aufterities only can remove the fin of
¢ carnally approaching thofe, who muft not be
¢ carnally approached.

171. ‘ He, who has wafted his manly
* firength with fifters by the fame womb, with
¢ the wives of his friend or of his fon, with girls
¢ under the age of puberty, or with women of
¢ the loweft claffes, muft perform the penance
¢ ordained for defiling the bed of a preceptor:

172. * He, who has carnally known the
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¢ daughter of his paternal aunt, whe is almoff
¢ equal toa fifter, or the daughter of his mater-
“ nal aunt, or the daughter of his maternal
< uncle, who is a near kinfman, muft perform the
* ¢hdndrdyana, or lunar penance ;

473. ¢ No man of fenfe would take one of
 thofe three as his wife: they fhall not be taken
* it marriage by reafon of their confanguinity;
« and he, who marries any one of them, falls
¢ deep fmto fin.

174. ¢ He, who has wafted, what might
“ have produced a man, with female brute ani-
* mals, with 2 woman during her courfes, or in
* any but the natural part, or in'water, muft

« perform the penance fdntapana: for a befial
“ aif with a cow the penance muft be far more fe-
¢ were.

175. ¢ A twiceborn man, dallying lafciviouf-
“ly with a male 7n any place or at any time, ot
« with a female in a carriage drawn by bullocks,
« or in water, or by day, Jball be degraded, and,
« muft bathe himfelf publickly, with his apparel.

176. ¢ Should a Brdbmen carnally know a
¢ woman of the Chanddla or Miéck'ba tribes, or
¢ tafte their food, or accept a gift from them,
¢ he lofes his own clafs, if ke aéled unknowingly.
¢ or, if knowingly, finks to a level with them.

197. * A wife, exceflively corrupt, let her
: hufband confine to one apartment, and compel
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¢ her to perform the penance ordained for a
¢ man, who has committed adultery: :

178. ¢ If, having been folicited by a man of
¢ her own clafs, fhe again be defiled, her expia-
« tion muft be the penance prdjipatya added to
¢ the chdndrdyana.

179. ¢ The guilt of a Bribmen, who has dal-
¢ lied a whole night with a Chandd/i woman, he
¢ may remove in three years by fubfifting on
¢ alms, and inceflantly repeating the gdyatri
¢ with other myfterious texts.

180. * Thefe penances have been declared for
¢ finners of four forts, thofe wbo hurt fentient
& creatures, thofe who eat- probibited food, thefe
“ who commit theft, and thofe who are guilty of
¢ lafcivioufnefi: hear now the prefcribed expia-
¢ tion for fuch, as hold any intercourfe with de-
¢ graded offenders.

181. “ He, who affociates himfelf for one
¢ year with a fallen finner, falls like him; not
* by facrificing, reading the F#da, or contracting
¢ affinity with him, fince by thofe aiis be lofes lus
¥ clafs -immed.atély, but even by ufing the fame
¢ carriage or feat, or by taking his food at the
* fame board:

182. ¢ That man, who hold¢ an intercourfe
# with any one of thofe degraded offenders,
¢« muft perform, as an atonement for fuch inter-

VOL. VI I
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courfe, the penance ordained for that finnes
¢ himfelf.

183. ¢ The fapindas and famdnddacas of a man
¢ degraded, for a crime in the firf! degree, mufk
¢ offer a libation of water to his manes, ar if Ae
« were naturally dead, out of the town, in the
¢ evening of fome inaufpicious day, as the ninth
¢ of the moon, his paternal kinfmen, his officiat-
* ing pricft, and his fpiritual guide being prefent.

184. < A female flave muft kick down with
¢ her foot an old pot filled with water, which
¢ had for that purpofe been placed towards the
¢ fouth, as if it were an oblation for the dead;
¢ and all the kinfmen, in the nearer and remoter
¢ degrees, muft remain impure for a day and a
¢ night:

185. ¢ They mufl thenceforth defift from
¢ {peaking to him, from fitting in his company,
¢ from delivering to him any inherited or other
¢ property, and from every civil or ufual atten-
¢ tion, as inviting bim on the firfl day of the year,
¢ and the like.

186. ¢ His right of primogeniture, #f be was
“ an elder brotber, muft be withholden from
* him, and whatever perquifites arife from pri-
¢ ority of birth: a younger brother excelling

¢ him in virtue, muft appropriate the fhare of
¢ the firftborn.
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187. ¢ But, when he has performed his due
¢ penance, his kinfmen and he muft throw
¢ down a new veflel full of water, after having
¢ bathed together in a pure pool :

188. ¢ Then muit he caft that veflel into the
¢ water; and, having entered his houfe, he may
¢ perform, as before, all the as incident to his
¢ relation by blood.

189. * The fame ceremony muft be perform-
¢ ed by the kindred even of women degraded,
¢ for whom clothes, dreffed rice, and water muft
¢ be provided ; and they muft dwell iz buts near
¢ the family houfe.

190. ¢ With finners, whofe expiations are
¢ unperformed, let not aman tranfact bufinefs
¢ of any kind; but thofe, who have performed
“ their expiations, let him at no time re-
¢ proach:

191. Let him not, however, live with thofe,
¢ who have flain children, or injured their bene-
¢ factors, or killed fuppliants for protefion, or
¢ put women to death, even though fuch offend-
¢ ers have been legally purh"ie&.

192. ¢ Tuose men of the twiceborn claffes, to
¢ whom the gdyatri has not been repeated and
¢ explained, according to law, the affembly muft
¢ caufe to perform three prdjdpatya penances,
¢ and afterwards to be girt with the facrificial
X ﬁr':ng;

12
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193. ¢ And the fame penance they muft pre-
¢ feribe to fuch twiceborn men, as are anxious
¢ to atone for fome illegal a&, or a negle&t of
¢ the Véda.

194. ¢ If priefts have accepted any property
¢ from bafe hands, they may be abfolved by re-
¢ linquithing the prefents, by repeating myfteri-
¢ ous texts, and by aés of devotion :

195. * By three thoufand repetitions of the
« gdyatri with intenfe application of mind, and
¢ by fubfifting on milk only for a whole month
¢ in the pafture of cows, a Brdbmen, who has
¢ reccived any gift from a bad man, or a bad
¢ gift from any man, may be cleared from fin.

196. ¢ When he has been mortified by abfti-
¢ nence, and has returned from the pafturage,
¢ Jet him bend low to the other Brdbmens, who
¢ muft thus interrogate him: * Art thou really
¢ defirous, good man, of readmiffion to an
¢ equality with us?”

197. ¢ If he anfwer in the affirmative, let
¢ him give fome grafs to the cows, and in the
¢ place, made pure by their having eatea on it,
¢ Jet the men of his clafs give their affent to his
¢ readmiffion.

198. * He, who has officiated at a facrifice
¢ for outcafts, or burned the corpfe of a ftranger,
¢ or performed rites to deftroy the innocent, or
¢ made the impure facrifice, called Abina, may
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“expiate his guilt by three prdidpatya pe-
¢ nauces.

199. * A TWICEBORN man, who has reje@-
‘ ed a fuppliant for his protection, or taught the
¢ V¥da on a forbidden day, may atone for his
¢ offence by fubfifting a whole year on barley
¢ alone.

200. ¢ HE, who has been bitten by a dog, a
¢ thakal, or an afs, by any carnivorous animal
¢ frequenting a town, by a man, a horfe, 2
¢ camel, or a boar, may be purified by ftop-
“ ping his breath during one repetition of the
¢ géyatri.

201. * To eat onmly at the time of the fixth
¢ meal, or on the evening of every third day, for a
¢ month, to repeat a Sanbita of the Védas, and
‘to make eighs oblations to fire, accompanied
¢ with eight holy texts, are always an expiation
‘for thofe, who are excluded from fociety at
¢ repafts.

202. * SHOULD a Brdhmen voluntarily afcend
 a carriage borne by camels or drawn by affes, or
¢ defignedly bathe quite naked, he may be ab-
¢ folved by one fuppreflion of breath, while he
¢ repeats in his mind the moft holy text.

203 * He, who has made any excretion,
* being greatly prefled, either without water
¢ near bim, or in water. may be purified by
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« bathing in his clothes out of town, and by
€ touching a cow.

204 ¢ For an omiffion of the afts, which
« the F#da commands to be conftantly perform-
¢ ed, and for a violation of the duties prefcribed
¢ to a houfekeeper, the atonement is fafting ane
¢ day.

20;. ¢ He, who fays huth or pith to a Brif-
¢ mm, or thou fo a fuperior, muft immediately
« bathe, cat nothing for the reft of the day, and
¢ appeafe him by clafping his feet with refpect-
¢ ful falutation,

206. ¢ For ftriking a Brébmen even with a
¢ blade of grafs, or tying him by the neck with
¢a cloth, or overpowering him in argument,
« and adding contemptuous words, the offender
¢ muft foothe him by falling proftrate.

207. ¢ An affaulter of a BrdAmen, with intent
¢ to kill, fhall remain in hell a hundred years;
¢ for actually ftriking him with the like intent, 2
¢ thoufand :

208. ¢ As many fmall pellets of duft as the
¢ blood of a Brdbmen colle@s on the ground,
¢ for fo many thoufand years muft the thedder
¢ of that blood be tormented in hell.

20q. * For a fimple affault, the firft or com-
¢ mon penance muft be performed; for a bat-
¢ tery, the third or very fevere penance; but



AND EXPIATION. 119

¢ for fhedding blood, without killing, both of
¢ thofe penances.

210. ¢ To remove the fins, for which no
« particular penance has been’ ordained, the
¢ affembly muft award a fit expiation, confider-
¢ ing the ability of the finner o perform ity and
¢ the nature of the fin.

211. * Tuose penances, by which a man
¢ may atone for his crimes, 1 now will defcribe
¢ to you; penances, which have been perform-
¢ ed by deities, by holy fages, and by forefathers
¢ of the buman race.

212. * WHEN a twiceborn man performs
¢ the common penance, or that of Praja’pATI,
¢ he muft for three days eat only in the morn-
¢ ing ;- for three days, only in the evening; for
¢ three days, food unafked duz prefented to bim;
¢ and for three more days, nothing.

213. ¢ Eating for a whole day the dung and
¢ urine of cows mixed with curds, milk, cla-
¢ rified butter, and water boiled with cusa-grafs,
« and then fafting entirely for a day and a night,
¢ is the penance called Sdntapana, cither from
¢ the devout man SANTAPANA, or from for-
¢ menting.

214. * A twiceborn man performing the pe-
¢ nance, called very fevere, in refpet of the com-
¢ mon, muft eat, as before, a fingle mouthful, or
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« a ball of rice as large as a ben's egg, for three
¢ times three days; and for the laft three days,
¢ muft wholly abftain from food.

215. * A Brdhmen, performing the ardent
« penance, muft fwallow nothing but hot water,
¢ hot milk, hot clarified butter, and hot fteam,
¢ cach of them for three days fucceffively, per-
¢ forming an ablution, and mortifying all his
¢ members.

216. © A total faft for twelve days and mights,
“ by a penitent with his organs controlled and
¢ his mind attentive, is the penance named pa-
¢ rdca, which expiates all degrees of guilt.

217. * If he dimini(h his food by one mouth-
¢ ful each day during the dark fortnight, eating
¢ fifteen mouthfuls on the day of the oppofition, and
¢ increafe it #n the fame proportion, during the
¢ bright fortnight, fafting entirely on the day of
¢ the conjunétion, and perform an ablution regu-
« larly at funrife, noon, and funfet, this is the
¢ chandrdyana,-or the lunar penance :

218. ¢ Such is the pemance called ant-fhaped
“ or narrow in the middle; but, if he perform the
*barley-thaped or broad in the middle, he muft
¢ obferve the fame rule, beginning with the
¢ bright halfmonth, and keeping under com-
* mand his organs of ation and fenfe,

219. * To perform the lunar penance of an
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¢ anchoret, he muft eat only eight mouthfuls
« of foreft grains at noon for a whole month, tak-
¢ ing care to fubdue his mind.

220. ¢ If a Brdbmen eat only four mouthfuls
« at funrife, and four at funfet, for a month,
¢ keeping his organs controlled, he performs
«'the lunar penance of children.

221. * He, who, for a whole month, eats no
« more than thrice eighty mouthfuls of wild
¢ grains, as be happens by any means fo meet
¢ qwith them, keeping his organs in fubjection,
¢ fhall attain the fame abode with the regept of
¢ the moon:

222, ¢ The eleven Rudras, the twelve A'di-
¢ tyas, the eight Vafus, the Maruts, or genii of
¢ the winds, and the feven great Rifbis, have
« performed this lunar penance as a fecurity
¢ from all evil.

223. ¢ The oblation of clarified butter to fire
¢ muft every day be made by 42 penitent him=
¢ felf, accompanied with the mighty words
¢ carth, fRy, beaven; he muft perfectly abftain
¢ from injury to fentient creatures, from falfe-
¢ hood, from wrath, and from all crooked
¢ ways.

224. ¢ Or, thrice each day and thrice each
¢ night for a month, the penitent may plunge
¢ into water clothed in his mantle, and at no
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“ time converfing with a woman, a Sidra, or
‘ an outcaft.

- 225. * LeT him be always in motion, fitting
¢ and rifing alternately, or, if unable 7o be thus
¢ reftlefs, let him fleep low on the bare ground;
¢ chafte as a ftudent of the Feda, bearing the
¢ facred zone and ftaff, thowing reverence to
¢ his preceptor, to the gods, and to priefis;

226. “ Perpetually muft he repeat the gdyatri,
* and other pure texts to the beft of his know-
¢ Jedge: thus in all penances for abfolution from
¢ fin, muft he vigilantly employ himfelf.

227. * By thefe expiations are twiceborn
“ men abfolved, whofe offences are publickly
¢ known, and are mifchievous by their example ;
¢ but for fins not publick, the affembly of pricfts
* muft award them penances, with holy texts
¢ and oblations to fire.

228. ¢ By open confeffion, by repentance,
¢ by devotion, and by reading the fcripture, a
¢ finner may be releafed from his guilt; or by
* almfgiving, in cafe of his inability f0 perform
“ the other atls of religion.

229. * In proportion as a man, who has
¢ committed a fin, fhall truly and voluntarily
“ confefs it, fo far he is difengaged from that
¢ offence, like a fnake from his flough;

230. ¢ And, in proportion as his heart fin-
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« cerely loathes his evil deed, fo far fhall his
« yital fpirit be freed from the taint of it.

231. © If he commit fin, and aétually repent,
¢ that in fhall be removed from him; but if
¢ he merely fay, * I will fin thus no more,”
¢« he can only be rcleafed by an attual abfti-
¢ pence from guilt.

232. ¢ Thus revolving in his mind the cer-
¢ tainty of retribution in a future ftate, let him
«be conftantly good in thoughts,. words, and
¢ action.

233. © If he defire complete remiffion of any
¢ foul a& which he has committed, either igno-
¢ rantly or knowingly, let him beware of com-
¢ mitting it again: for the fecond fault bis pe-
« nance muft be doubled.

234. ¢ If, having performed any expiation,
¢ he feel not a perfet fatisfaction of confcience,
¢ let him repeat the fame devout a@, until his
¢ confcience be perfe@ly fatisfied,

235. * All the blifs of deities and of men is
¢ declared by fages, who difcern the fenfe of
¢ the Véda, to have in devotion its caufe, in de-
¢ votion its continuance, in devotion its full-
¢ nefs.

236. ¢ Devotion is equal to the performance of
¢ all duties s it is divine knowledge in a Brah-
¢ men; it is defence of the people ina Cfhatriya;
¢ devotion is the bufinels of trade and agriculture
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“in a Vaifya; devotion is dutiful fervice in a
¢ Sidra. )

237. * Holy fages, with fubdued paffions,
¢ feeding only on fruit, roots, and air, by devo-
“ tion alone are enabled to furvey the three
¢ worlds, terrefirial, ethereal, and celeftial, peopled
¢ with animal creatures, locomotive and fixed.

238. * Perfe@ health, or unfailing medicines,
¢ divine learning, and the various manfions of
¢ deities, are acquired by devotion alone : their
¢ efficient caufe is devetion.

239-  Whatever is hard to be traverfed, what-
¢ ever is bard to be acquired, whatever is hard
* to be vifited, whatever is hard to be perform-
¢ ed, all this may be accomplithed by true de-
¢ votion; for the difficulty of devotion is the
¢ greateft of all.

240. * Even finners in the higheft degree,
¢ and of courfe the other offenders, are abfolved
* from guilt by auftere devotion well-praétifed.

241. * Souls, that animate worms, and infefts,
¢ ferpents, moths, beafts, birds, and vegetables,
¢ attain heaven by the power of devotion.

242. ¢ Whatever fin has been conceived i
¢ the hearts of men, uttered in their fpeech, or
¢ committed in their bodily ads, they fpeedily
¢ Burn it all away by devotion, if they preferve
¢ devotion as their befl wealth.

243. * Of a prieft, whom devotion has puri-
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¢ fied, the divine fpirits accept the facrifices, and
¢ grant the defires with ample increafe.

244. * Even Brarma', lord of creatures, by
¢ devotion, enafted this code of taws; and the
¢ fages by devotion acquired a knowledge of the
¢ Védas.

245. ¢ Thus the gods themfielves, obferving
¢ in this univerfe the incomparable power of
¢ devotion, have proclaimed aloud the tran-
¢ fcendent excellence of pious aufterity.

246. * By reading each day as much as pof-
¢ fible of the F#¢da, by performing the ffve great
¢ facraments, and by forgiving all injuries, even
¢ fins of the higheft degree fhall be foon ef-
¢ faced:

247. © As fire confumes in an inflant with his
¢ bright flame the wood, that has been placed
¢ on it, thus, with the flame of knowledge, a
¢ Brdhmen, who underftands the F#da, confumes
¢ all fin.

248. “Thus has been declared, according to
* law, the mode of atoning for open fins: now
¢ learn the mode of obtaining abfolation for
¢ fecret offences.

249. * SixTeeN fuppreffions of the breath,
¢ while the holieft of texts is repeated with the
¢ three mighty words, and the triliteral {yllable,
¢ continued each day for a month, abfolve even
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“ the flayer of a Brahmen frem his hidden

¢ faults.

250. * Even a drinker of fpirituous liquors
¢ is abfolved by repeating each day the text gpz
¢ ufed by the fage CavTsa, or that beginning
« with preti ufed by VasisuT'HA, or that called
¢ mdbitra, or that, of which the firlt word is
¢ fuddhavatyab.

251. © By repeating each day for a month the
¢ text dfyavdmiya, or the hymn Sivafancalpa,
¢ the ftealer of gold from a prieft becomes in-
¢ ftantly pure.

252. * He, who has violated the bed of his
¢ preceptor, is cleared from fecret faults by re-
¢ peating fixteen times a day the text bavifbyan-~
¢ rr}a. or that beginning with na tamanbab, or
¢ by revolving in his mind the fixteen holy verfes,
¢ called Paurufba.

253. * The man, who defires to expiate A
« hidden fins, great and {mall, muft rcpeat once
¢ a day for a year the text ava, or the text
¢ yatcinchida.

254. ¢ He, who has accepted an illegal pre-
¢ fent, or eaten prohibited food, may be cleanfed
¢ in three days by repeating the text tarat/a-
¢ mandiya.

255. * Though he have committed many
¢ fecret fins, he fhall be purified by repeating



AND EXFIATION. 157

¢ for a month the text fimdraudra or the three
¢ texts dryamna, while he bathes in a facred
¢ ftream.

256. * A grievous offender muft repeat the
< feven verfes, beginding with INnpra, for half
¢ a year; and he, who has defiled water with
¢ any impurity, muft fit a whole year fubfifting
‘ by alms.

257. * A twiceborn man, who fhall offer
¢ clarified butter for a year, with eighs texts ap-
¢ propriated to eighr feveral oblations, or with
¢ the text na mé, thall efface a fin even of an
¢ extremely high degree.

258. * He, who bad commutted a crime of
¢ the firft degree, fhall be abfolved, if he attend
¢ a herd of kine for a year, mortify his organs,
¢ and continually repeat the texts beginning
¢ with pdvamdni, living folely on food given in
¢ charity:

259. ¢ Or, if he thrice repeat a Sanhitd of
¢ the Pédas, or a large portion of them with all
¢ the mantras and brahmanas, dwelling in a fo-
¢ reft with fubdued organs, and purified by three
¢ pardcas, he fhall be fet free from all fins how
¢ heinous foever.

260. ¢ Or he fhall be releafed from all deadly
¢ fins, if he faft three days, with his members
¢ mortified, and twice a dav plunge into water,
* thrice repeating the text aghamar/fbana:
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261. ¢ As the facrifice of a horfe, the king
¢ of facrifices, removes all fins, thus the text
* aghamarfbana deftroys all offences.

262. ¢ A prieft who fhould retain in his me-
¢ 1nory the whole Rigudda, would be abfolved
* {rom guili, even if he had flain the inhabitants

of the three worlds, and had eaten food from
¢ the fouleft hands.

263. © By thrice repeating the mantras and
* 8rdbmanas of the Rich, or thofe of the Yaju/,
“ or thofe of the Sdman, with the upanifbads, he
¢ fhall perfeétly be cleanfed from every poffible
¢ taint ;

264. ¢ As a clod of earth, caft into a great
¢ lake, finks in it, thus is every finful act fub-
* merged in the triple Véda.

265. ¢ The divifions of the Rich, the feveral
* branches of the Ygju, and the manifold
¢ ftrains of the Sdmam muft be confidered as
* forming the triple /¢da: he knows the Vida,
* who knows them colle@&ively.

266. ¢ The primary triliteral fyllable, in
¢ which the three Fédas thémfelves are com-
¢ prifed, muft be kept fecret, as another triple
¢ Véda: he knows the Peda, who difiindlly
* knows the myflick fenfe of that word.’



CHAPTER THE TWELFTH.

On Tranfmigration and final Beatitude.

1. «() THOU, who art free from fin, faid
« the deveut fages, thou haft declared the whole
¢ fyftem of dutics ordained for the four clafes
¢ of men: explain to us now, from the firft
« principles, the ultimate retribution for their
¢ deeds.’ :

2. Baricu, whofe heart was the pure effence
of virtue, who proceeded from MenU himfeif,
thus addreffed the great fages: * Hear the in-
¢ fallible rules for fhe fruit of deeds in this
¢ univerfe.

3. ¢ Acrion, cither mental, verbal, or cor-
« poreal, bears good or evil fruit, as itfelf is good
¢ or evil; and from the g&ions of men proceed
¢ their various tranfmigrations in the higheft,
* the mean, and the loweft degree:

4. ¢ Of that threefold a&ion, connetted with
¢ bodily funétions, difpofed in three claffes, and
* confifting of ten orders, be it known in this
¢ world, that the heart is the inftigator,

VOL. VL. K
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5. ¢ Devifing means to appropriate the
¢ wealth of other men, refolving on any forbid-
¢ den deed, and conceiving notions of atheifm
¢ or materialifm, are the three bad aéts of the
“ mind:

6. ¢ Scurrilous language, falfehood, indifcri-
* minate backbiting, and ufelefs tattle, are the
¢ four bad aéls of the tongue:

7. ¢ Taking effe@snot given, hurting fentient
¢ creatures without the fanétion of law, and
¢ criminal intercourfe with the wife of another,
¢ are the three bad a&s of the body; and all the
“ ten bave their oppofites, which are good in an
¢ equal degree.

8. ¢ A rational creature has a reward or
¢ a punifhment for mental a&s, in his mind;
¢ for verbal afls, in his organs of fpeech; for
* corporeal aéls, in his bodily frame.

9. * For finful a&ts moftly corporeal, a man
¢ thall affume after death a vegetable or mi-
¢ neral form; for fuch aéls moftly verbal, the
¢ form of a bird or a beaft; for adls moftly
¢ mental, the loweft of human conditions:

10. ¢ He, whofe firm underftanding obtains
* a command over his words, a command over
¢ his thoughts, and a command over his whole
* body, may juftly be called a tridand), or triple
“ commander; not a mere anchoret, who
¢ three vifible flaves.

bears
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11. ¢ The man, who exerts this triple felf-
¢« command with refpect to all animated crea-
« tures, wholly fubduiifg both luft and wrath,
¢ fhall by thofe means attain beatitude.

12. * Tuar fubftance, which gives a power
« of motion to the body, the wife call ¢/hétra-
¢ jnya; or jivdtman, the vital fpirit; and that
* body, which thence derives aftive funétions,
¢ they name bhutdtman, or compafed of elements:

13. * Another internal fpirit, called mabar,
® or the great foul, attends the birth of all crea-
¢ tures imbodied, and thence in all mortal
« forms is conveyed a perception either pleafing
¢ or painful.

14. * Thofe two, the vital fpirit and reafon-
¢ able foul, are clofely united with fve ele-
¢ ments, but conneéted with the fupreme fpirit,
¢ or divine effence, which pervades all beings
¢ high and low: |

15. ¢ From the fubftance of that fupreme
¢ fpirit are diffufed, like [parks from fire, innu-
¢ merable vital fpirits, which perpetually give
¢ motion to creatures exalted and bafe.

16. * By the vital fouls of thofe men, who
¢ have committed fins i the body reduced to
¢ afbes, another body, compofed of nerves with
¢ five fenfations, in order to be fufceptible of
* torment, fhall certainly be affumed after
¢ death;

K2
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17. ¢ And, being intimately united with
¢ thofe minute nervous particles, according to
¢ their diftribution, they fhall feel, in that new
“ body, the pangs inflifted in each cafe by the
¢ fentence of Yama.

18. ¢ When the vital foul has gathered thé
¢ fruit of fins, which arifé from a love of
¢ fenfual pleafure, but muft produce mifery,
¢ and, when its taint has thus been removed, it
¢ approaches again thofe two moft effulgent
« effences the intellectual foul and the divine fpirit :

19. ¢ They two, clofely conjoined, examine
¢ without remiffion the virtues and vices of that
¢ fenfitive foul, according to its union with
¢ which it acquires pleafure or pain in the pre-
¢ {ent apd future worlds.

20, ¢ If the vital fpirit had practifed virtue
¢ for the moft part and vice in a fmall degree,
¢ it enjoys delight in celeftial abodes, clothed
¢ with a body formed of pure elementary par-
¢ ticles;

21. * But, if it had generally been addi@ed
¢ to vice, and feldom attended to virtue, then
¢ fhall it be deferted by thofe pure clements,
¢ and, baving a coarfer body of fenfible nerves, it
¢ feels the pains to which Yama thall doom it -

22. * Having endured thofe torments ac-
¢ cording to the fentence of Yama, and its
¢ taint being almoft removed, it again reaches
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¢ thofe five purc clements in the order of their
¢ natural diftributipn,

23. ¢ Let cach man, confidering with his
¢ intelleCtual powers thefe migrations of the
¢ foul according to its virtue or vice, @ a
¢ region of blifs or pain, continually fix his heart
‘ on virtue.

24. ¢ Be it known, that the three qualities
« of the rational foul are a tendency to goodnefs,
¢ to paffion, and to darknefs; and, endued with
¢ one or more of them, it remains inceflantly
« attached to all thefe created fubftances:

25. * When any one of the #bree qualities
« predominates in a mortal frame, it. renders
< the imbodied fpirit eminently diftinguithed
¢ for that quality.

26. ¢ Goodnefs is declared to be true know-
¢ ledge; darknefs, grofs ignorance; paffion, an
¢ emotion of defire or averfion: fuch is the
¢ compendious defcription of thofe qualities,
« which attend all fouls.

27. * When a man perceives in the reafon~
¢ able foul a difpofition tending to virtuous
¢ love, unclouded with any malignant paflion,
¢ clear as the pureft light, let him recognife it
¢ a5 the quality of goodnefs:

28. ¢ A temper of mind, which gives un-
¢ cafinefs and produces difaffection, let him
¢ confider as the adverle quality of paffion,
¢ ever agitating imbodied fpirits:
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29. ¢ That indiftin&, inconceivable, unac-
¢ countable difpofition of a mind naturally
¢ fenfual, “and clouded with infatuation, let
¢ him know to be the quality of darknefs.

30. * Now will 1 declare at large the va-
¢ rious adls, in the higheft, middle, and loweft
¢ degrees, which proceed from thofe three dif-
¢ pofitiens of ‘mind.

31. ¢ Study of fcripture, auftere devotion,
“ facred knowledge, corporeal wpurity, com-
¢ mand over the organs, performance of duties,
¢ and meditation on the divine fpirit, accom-
¢ pany the good quality of the foul:

22, ¢ Interefted motives for atls of religion or
¢ morality, perturbation of mind on flight oc-
¢ cafions, commiffion of aéts forbidden by law,
¢ and habitual indulgence in felfith gratifica-
¢ tions, are attendant on the quality of paf-
¢ fion:

33. ¢ Covetoufnefs, indolence, avarice, de-
¢ tradtion, atheifm, omiffion of preicribed als,
¢ a habit of foliciting favours, and inattention
“to neceffary bufinefs, belang to the dark
¢ quality.

34 * Of thofe three qualities, as they appear
“in the threc times, paff, prefent and future,
¢ the following in order from the loweft may be
¢« confidered as a thort dur certain criterion,

35. * Let the wife confider, as belonging to
¢ the quality of darkncfs, every aét which a
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¢ man is athamed of having done, of doing, cr
¢ of going to do:

36. ¢ Let them confider, as proceeding from
¢ the quality of paffion, every aél, by which a
¢ man fecks exaltation and celebrity in this
¢ world, though he may not be much afflicted,
¢ if he fail of attaining his object:

37. * To the quality of goodnefs belongs
¢ every act, by which he hopes to acquire di-
¢ vine knowledge, which he is never afhamed
¢ of doing and which brings placid joy to his
« conftience.

38. ¢ Of the dark quality, as defcribed, the
« principal objeét is pleafure; of the paffionate,
« worldly profperity; but of the good quality,
¢ the chief obje is virtue: the laft mentioned
« gbjelts are fuperiour in dignity.

39. ¢ Suca tranfmigrations, as the foul pro-
¢ cures in this univerfe by each of thofe quali-
“ ties, I now will declare in order fuccinétly.

40. © Souls, endued with goodnefs, attain al-
¢ ways the ftate of deities; thofe filled with
¢ ambitious paffions, the condition of men; and
¢ thofe immerfed in darkuefs, the nature of
¢ beafts: this is the triple order of tranfmigra-
¢ tion,

41. * Each of thofc three tranf{migrations,
¢ caufed by the feveral qualities, muit alfo be
¢ confidered as threefold, the loweft, the mean,
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“and the higheft, according to as many di-
¢ ftin&tions of 4¢s and of knowledge.

42. © Vegetable and mineral fubftances,
¢ worms, infeéts, and reptiles, fome very mi-
¢ nute, fome rather larger, fith, fhakes, tor-
¢ toifes, cattle, thakals, are the loweft forms, to
¢ which the dark quality leads:

43 * Elephants, horfes, men of the fervile
¢ clafs, and contemptible MUch’bas, or barbari-
“ ans, hons, tigers, and boars, are the mean
¢ ftates procured by the quality of darknefs:

44- * Dancers and fingers, birds and deceit-
¢ ful men, giants and bloodthirfty favages, are
¢ the higheit conditions, to which the dark
* quality can afcend.

45. ¢ Jballas, or cudgelplayers, Mallas, or
¢ boxers and wreftlers, Natas, or actors, thofe
¢ who teach the ufe of weapons, and thofe who
* are addifted to gaming or drinking, are the
“ loweft forms occafioned by the paffionate
¢ quality:

46. ¢ Kings, men of the fighting clafs, do-
* meftick priefts of kings, and men fkilled in the
“ war of controverfy, are the middle ftates
¢ caufed by the quality of paffion:

47- * Gandharvas, or aerial muficians, Guhy-
‘ acas and Yacfbas, or fervants and companions
¢ of Cuve'ra, genii attending iupcnnur gods,

¢ as the Vidyabaras and others, together with



AND TINAL BEATITUDE. 157

¢ various companies of Apfarafes or nympns,
¢ are the highelt of thofe forms, which the
¢ quality of pailion attains.

48. ¢ Hermits, religions mendicants, other
¢ Brahmens, fuch orders of demigods as arc
¢ wafted in airy cars, genii of the figns and
¢ lunar manfions, and Daityas, or the offspring
¢ of DiT1, are the loweft of ftates procured by
¢ the quality of goodnefs:

49. © Sacrificers, holy fages, deities of the
« Jower heaven, genii of the Pédas, regents of
¢ ftars mot in the paths of the fun and moon, di-
¢ vinities of years, Pitris or progenitors of
¢ mankind, and the demigods, named Sddhyas,
< are the middle forms, to which the good
¢ quality conveys all [pirits moderately endued
¢ aoith it:

50. * Brauma’ with four faces, creators of
¢ worlds under bim, as Mart'cu1 and others, the
¢ genius of virtue, the divinities prefiding over
¢ (two principles of nature in the philofophy of
¢ CarILA) mabat, or the mighty, and guvyaiia,
¢ or uﬂﬁﬂfei-w::f, are the higheft conditions, to
¢ which, by the good quality, fouls arc exalted.

s1. ¢ This triple {yftem of tranfmigrations,
¢ in which each clafs has three orders, accord-
¢ ing to aétions of three kinds, and which com-
¢ prifes all animated beinge, has been revealed
¢ in its full extent:
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¢ Thus, by indulging the fenfual appe-
s htcs and by negle@ing the performauce of
¢ duties, the bafeft of men, ignorant of facred
* expiations, affume the bafeft forms,

53+ * WraT particular bodies the vital fpirit
“ enters in this world, and in confequence of
¢ what fins here committed, now hear at large
¢ and in order.

54. © Sinners in the firft degree, having
¢ pafled through terrible regions of torture for
“a great number of years, are coudemned to
* the following births at the clofe of that period
¢ 1o efface all remains of their fin,

55. ¢ The flayer of a Brdhmen muft enter
* according to the circumflances of bis crime the
* body nfadog, a boar, an afs, a camel, a bull,
“ a goat,a ﬂ'zccp, a ftag, a bird, a Chandila, or a
* Puccafa.

56. * A prieft, who has drunk fpirituous
“liquor, fhall migrate into the form of a
¢ fmaller or larger worm or infe@, of a moth,

¢ of a fly feeding on ordure, or of fome rayen-
¢ ous animal.

57- ¢ He, who fieals the gold of a pricht,
¢ thall pafs a thoufand times into the bodics of
¢ fpiders, of fhakes and cameleons, of crocediles
* and other aquatick monfters, or of mifchievous
* blood fucking demons.

58. ¢ He, who violates the bed of his natural
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¢ or [piritual father, migrates a hundred times
¢ into the forms of grafles, of fhrubs with
¢ crowded ftems, or of creeping and twining
« plants, of vultures and other carnivorous ani-
¢ mals, of Jions and other beafts with tharp teeth,
¢ or of tigers and otber cruel brutes.

§9. ¢ They who hurt any fentient beings,
¢ are born cats and other eaters of raw fleth;
¢ they, who tafte what ought not to be tafted,
< maggots or fmall flies; they, who fteal ord:-
« mary things, devourers of each other: they
¢ who embrace very low women, become reft-
¢ lefs ghots.

60. ¢ He, who has held intercourfe with
$ dcgmdcd men, or been criminally conneted
« with the wife of another, or ftolen common
¢ things from a prieft, fhall be changed into a
¢ {pirit, called Brabmardicfbafa.

61. * The wretch, who through covetouf-
¢ nefs has ftolen rudies or other gems, pearls, or
¢ coral, or precious things of which there are
¢ many forts, fhall be born #n the tribe of gold-
¢ fimiths, or among birds called hémacaras, or
¢ goldmakers.

62. *If a man fteal grain in the hutk, he
« fhall be born a rat; if a yellow mixed metal,
¢a gander; if water, a plava, or diver; if
¢ honey, a great ftinging gnat; if milk, a crow;
¢ if exprefled juice, a dog; if clanfied butter, an
¢ jchneumon weafel;
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63. * If he fteal flethmeat, a vulture; if any
“ fort of fat, the water-bird madgu; if oil, a
* blatta, or oildrinking beetle; if falt, a cicada
“ or cricket ; if curds, the bird valica;

64. ¢ If filken' clothes, the tird sittiri; if
* woven flax, a frog; if cotton cloth, the
* waterbird crauncha; if a cow, the lizard
* gddba ; if molaffes, the bird vdgguda;

65. “If exquilite perfumes, a mufkrat; if pot-
* herbs, a peacock; if dreffed grain in any of
* its various forms, a porcupine; if raw grain,
* 2 hedgehog ;
~ 66. “ If he fteal fire, the bird waca; if a
¢ houfehold utefinl, an ichneumon-fly; if dyed
* cloth, the bird chacdra;

67. *If a deer or an clephant, he fhall
¢ be born a wolf; if a hotfe, a tiger; if roots or
¢ fruit, an ape; if a woman, a bear; if water
¢ from a jar, the bird chdraca; if carriages, a
¢ camel; if {mall cattle, a goat,

68. ¢ That man, who defignedly takes away
“ the property of another, or eats any holy
“cakes not firft prefented 7o the deity at a
¢ folemn rite, fhall inevitably fink to the con-
¢ dition of a brute.

69. * Women, who have committed fimilar
¢ thefts, incur a fimilar taint, and fhall be
* paired with thofe male beafts in the form
‘of their females.

70- “ IF any of the four claffes omit, without
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“ urgent neceflity, the performance of their
¢ feveral duties, they fhall migrate into finful
“ bodies, and become flaves to their foes.

71. * Should a* Brdhmen omit his peculiar
¢ duty, he fhall be changcd into a demon called
¢ Ulcdmuc’ba or with a mouth like a Sfirebrand,
* who devours what has been vomited; a C/ka-
“ triya, into a demon called Catapiitana, who
¢ feeds on ordure and carrion ;

72- * A Vayya, mto an evil being called
* Maitricfhajyitica; who eats purulent carcaffes;
“and a Sidra, who negleéts his occupations,
¢ becomes a foul imbodied fpirit called Chsild-
‘ Jaca, who feeds on lice.

73- © As far as vital fouls, addi@ed to fen.
* fuality, indulge themfelves in forbidden plea-
* fures, even to the fame degree fhall the acute-
“ nefs of their fenfes be raifed i their Juture
¢ bodies, thar they may endure analogous pains;

74- © And, in confequence of their folly, they
* thall be doomed as often as they repeat their
‘ criminal aéts, to pains more and more intenfe
* in defpicable forms on this earth,

75- * They fhall firlt have a fenfation of
‘agony in Tdmifra or utter darknefs, and in
“ other feats of horrour 5 In _Afipatravana, or
“ the fwordleaved Joreff,, and in different places
¢ of binding faft and of rending :

76, © Multifarious tortures awajt them: they
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¢ fhall be mangled by ravens and owls, fhall
¢ {wallow cakes boiling hot; thall walk over
¢ inflamed fands; and fhall feel the pangs of
« being baked like the veffels of a potter :

77. ¢ They fhall affume the forms of beafts
« continually miferable, and fuffer alternate af-
¢ flictions from extremities of cold and of heat,
¢ furrounded with terrours of various kinds :

8. ¢ More than once fhall they lic in differ-
¢ ent wombs; and, after agonizing births, be
¢ condemned to fevere captivity, and to fervile
¢ attendance on creatures like themf{elves:

79. ¢ Then fhall follow feparations from kin-
¢ dred and friends, forced refidence with the
¢ wicked, painful gains and ruinous loffes of
¢ wealth; friendfhips hardly acquired and at
¢ Jength changed into enmitics,

8o. ¢ Old age without refource, difeafes at-
¢ tended with anguifh, pangs of innumerable
¢ forts, and, laftly, unconquerable death.

g1. * With whatever difpofition of mind a
¢ man fhall perform in this life any att religious
¢ ¢r moral, in a future body endued with the
¢ fame quality, {hall he receive his retribution.

82. ¢ Tuus has been revealed to you the
¢ fyftem of punifhments for evil deeds: next
¢ learn thofe ads of a Brdhmen, which lead to

eternal blifs.
83. ¢ Studying and comprehending the Veéda,
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¢ prafifing pious aufterities, acquiring divine
¢ knowledge of law and philsfiphy, command
¢ over the organs of fenfe and attion, avoiding
¢ all injury to fentient creatures, and fhowing
‘ reverence to a natural and fpiritual father, are
¢ the chief branches of duty which enfure final
¢ happinefs.’

84. ¢ Among all thofe good als performed
¢ in this world, faid the fages, is no Angle act
¢ held more powerful than the reft in leading
¢ men to beatitude ¢’

85. ¢ Or all thofe duties, anfivered Burico,
¢ the principal is to acquire from the Upanifbads
“ a true knowledge of one fupreme GOD ; that
¢ is the moft exalted of all fciences, becaufe it
¢ enfures immortality:

86. ¢ In this life, indeed, as well as the next,
¢ the ftudy of the V¥da, to acquire a knowledge
* of GOD, is held the moft efficacious of thofe
* fix duties in procuring felicity to man;

87. * For in the knowledge and adoration of
fone GOD, which the Féda teaches, all the
¢ rules of good condud, deforementioned in order,
¢ are fully comprifed.

88. ¢ THE ceremonial duty, prefdribed by the
¢ Féda, 1s of two kinds; one conneted with this
“ world, and caufing profperity on carth; #fe
“ other abftralted from it, and procuring blifs
¢ in heaven.
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89. * A religious a& proceeding from felfith
¢ views in this world, ar @ facrifice for rain, or
“ in the next, as @ pious oblation in hope of a fu-
¢ ture reward, is declared to be concrete and in-
¢ terefted ; but an act performed with a know-
¢ ledge of Gop, and without felf love, is called
¢ abftrac and difintereited.

go. ¢ He, who frequently performs interefted
¢ rites, attains an equal ftation with the regents
¢ of the lower heaven ; but he, who frequently
¢ performs difinterefted aéts of religion, becomes
¢ for ever exempt from @ body compoféd of the
¢ five clements:

g1. ¢ Equally perceiving the fupreme foul
“in all beings and all beings in the fupreme
* foul, he facrifices his own fpirit by fixing it on
¢ the fplr]t of GOD, and approaches the nature

¢ of that fole divinity, who fhines by his own
¢ effulgence.

g2. ¢ Thus muft the chief of the twiceborn,
¢ though he negle@ the ceremonial rites men-
¢ ioned in the Safiras, be diligent alike in at-
¢ taining a knowledge of Gop and in repeating
¢ the Vdda:

93. “ Soch is the advantageous privilege of
¢ thofe, who have a double birth from their na-
¢ tural mothers and from the giyatni their fpiritual
¢ mother, elpecially of a Brdhmen; fince the
* twiceborn man by performing this duty but
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“mnot otherwife, may foon acquire endlefs fe-
¢ licity.

94. ¢ To patriarchs, to deities, and to man-
“ kind, the fcripture is an eye giving conftant
“ light; nor could the ¥4da Sdftra have been
* made by human faculties; nor can it be mea-
“ fured by human reafon wnafffted by reveaied
“ 8hoffes and comments: this is a fure propofition.

95- “ Such codes of law as are not grounded
¢ on the V#da, and the various heterodox theo-
¢ ries of men, produce no good fruit after death;
¢ for they all are declared to have their bafis on
¢ darknefs.

96. < All fyftems, which are repugnant to
¢ the Véda, muft have been compofed by mor-
¢ tals, and fhall foon perith: their modern date
¢ proves them vain and falfe.

97- ¢ The three worlds, the four claffes of
“ men, and their four diftin& orders, with all
¢ that has been, all that is, and all that will be,
* are made known by the Péda:

98. ¢ The nature of found, of tangible and
¢ vifible fhape, of tafte, and of odour, the fifth
¢ object of fenfe, is clearly explained in the Féda
¢ alone, together with the three qualities of
‘ mind, the births attended with them, and the
* alls which they occafion.

99.  All creatures are fuftained by the pri-
< meval Vdda Sdfira, which the wife therefore

VOL. VI. L
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« hold fupreme, becaufe it is the fupreme fource
«.of profperity to this creature, man.

100. ¢ Command of armies, royal authority,
« power of infli&ing punifhment, and fovereign
« dominion over all nations, he only well de-
* ferves, who perfeétly underftands the Vida
< Sdftra.

101, ¢ As fire with augmented force burns
* up even humid trees, thus he, who well knows
« the Féda, burns out the taint of fin, which has
¢ infeéted his foul.

 302. ¢ He, who completely knows the fenfe
¢ of the Féda Sdftra, while he remains in any
¢ one of the four orders, approaches the divine
¢ nature, even though he fojourn in this low
*+ world.

103. ¢ They, who have read many books, are
« more exalted than fuch, as have feldom ftu-
* died ; they, who retain what they have read,
¢ than forgetful readers; they, who fully under-
¢ ftand, than fuch as only remember; and they,
¢« who perform their known duty, than fuch
¢ men, as barely know it.

104. ¢ Devotion and facred knowledge are
¢ the beft means by which a Brdbmen can arrive
* at beatitude: by devotion he may deftroy
* guilt; by facred knowledge he may acquire
* immortal glory.

105. * Three modes of proof, ocular demon-
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¢ ftration, logical inference, and the authority
¢ of thofe various books, which are deduced
¢ from the ¥éda, muft be well underftood by
« that man, who fecks a diftin@& knowledge of
¢ all his duties:

106. < He alone comprehends the fyftem of
¢ duties religious and civil, who can reafon, by
¢ rules of logic agreeable to the Véda, on the
¢ general heads of that fyftem as revealed by
¢ the holy fages.

107. * Thefe rules of conduét, which lead to
¢ fupreme blifs, have been exaétly and compre-
¢ henfively declared : the more fecret learning
« of this Ménava Siftra thall now be difclofed.

108. * Ir it be afked, how the law fhall be
« afcertained, when particular cafes are not
¢ comprifed under any of the general rules, the
¢ anfwer is this: “ That, which well inftruéted
“_Brdhmens propound, fhall be held inconteftible

% law,"”

109. * Well inftruéted Braikmens are they,
¢« who can adduce ocular proof from the fcrip-
¢ ture-itfelf, having ftudied, as the law ordains,
¢ the F¢das and their extended branches, or
“ Védingas, Mimdnfa, Nydya, Dhermafiftra,
© Purdnas:

110. ¢ A point of law, before not exprefsly re-
¢ vealed, which fhall be decided by an affembly
* of ten fuch virtuous Brdhmens under one chief,

iz
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¢ or, if ten be not procurable, of three fuch un-
¢ der one prefident, let no man controvert.

111. * The aflembly of ten under a chief
¢ either the king himfelf or a judge appointed by
¢ him, muft con(ift of three, each of them pecu-
* liarly converfant with one of the three Védas,
¢ of a fourth fkilled in the Nydya, and a fifth
¢ in the Mimdnfa philofophy; of a fixth, who
¢ has particularly ftudied the Niruéfa; a feventh,
* who las applied himfelf moft affiduoufly to
¢ the Dhermafiftra; and of three umiverfal fecho-
¢ Jars, who are in the three firft orders.

112, ¢ One, who has chiefly ftudied the Rig-
* véda, a fecond, who principally knows the
¢ Yaju/b, and a third beft acquainted with the
¢ Sdman, are the alfembly of three under a head,
¢ who may remove all doubts both in law and
¢ cafuiftry.

113. * Even the decifion of one prieft, i
¢ more cannot be affembled, who perfectly knows
¢ the principles of the #édas, muft be confidered
¢ as law of the higheft authority ; not the opinion
¢ of myriads, who have no facred knowledge.

114. * Many thoufands of Brdfmens cannot
¢ form a legal affembly for the decifion of con-
¢ tefts, if they have not performed the duties of
¢ a regular ftudentthip, are unacquainted with
¢ feriptural texts, and fubfitt only by /e mame
¢ of their facerdotal clals,
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115. * The fin of that man, to whom dunces,
¢ pervaded by the quality of darknefs, propound
¢ the law, of which they are themfelves igno-
¢ rant, fhall pafs, increafed a hundredfold, to
¢ the wretches who propound it.

116. © This comprehenfive {yftem of duties,
¢ the chief caufe of ultimate felicity, has been
¢ declared to you; and the Brdkmen, who never
¢ departs from it, fhall attain a fuperiour ftate
¢ above.

117. * Tuus did the allwife Menv, who
¢ poflefles extenfive dominion, and blazes with
* heavenly fplendour, difclofe to me, from his
“ benevolence to mankind, this tranfeendant
¢ fyftem of law, which muft be kept devoutly
¢ concealed from perfons unfit to receive it

118. ¢ LeT every Brikmen with fixed atten-
¢ tien confider all nature, both vifible and invi-
¢ fible, as exifting in the divine {pirit; for,
¢ when he contemplates the boundlefs univerfe
¢ exifting in the divine fpirit, he cannot give
¢ his heart to iniquity:

119. ¢ The divine fpirit alone is the whole
¢ affemblage of gods; all worlds are feated in
¢ the divine fpirit, and the divine fpirit no doubt
¢ produces 8y a chain of caufes and effeéis confifis
¢ ent with free will, the conneéted feries of a@s
¢ performed by imbodied fouls,

120. * He may contemplate the fubtil ether

-
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¢in the cavities of his body; the air in his
¢ mufcular motion and fenfitive nerves; the fu-
« preme folar and 1gneous light, in his digeftive
¢ heat and his vifual organs; in his corporeal
¢ fluids, water; in the terrenc parts of his fa-
¢ brigk, earth;

121. * In his heart, the moon; in his audi-
¢ tory nerves, the guardians of eight regions;
<in his progreflive motion, Visunv; in his
¢ mufcular force, Hara; in his organs of
¢ {peech, AGNI; in excretion, MITRA; in pro-
¢ creation, BRAHMAL

122. < But he muft confider the fupreme
¢« omniprefent intelligence as the fovereign lord
¢ of them all, by whofe energy alone they exift; a
¢ fpirit, 4y no means the object of any fenfe, which
¢ can only be conceived by a mind wholly ab-
¢ firatted from matter, and as it were {lumbering;
« but which for the purpofe of affifting his medi-
« tation, he may imagine more fubtil than the
¢ fineft conceivable cffence, and more bright
¢ than the pureft gold.

123, ¢ Him fome adorc as tranicendently
¢ prefent in clementary firc; others, in Menu,
« lord of creatures, or an immediate agent in the
& creation ; fome, as more diftinétly prelent in
« INDRA, regent of the clouds and the atmofphere ;
¢ others, in pure air ; others, as the moft High
« Eternal Spirit.
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123. ¢ It is He, who, pervading all beings in
¢ five clemental forms, caufes them by the
¢ gradations of birth, growth, and diffolution,
« to revolve in this world, until they deferve beati-
¢ tude, like the wheels of a car.

125. ¢ Thus the man, who perceives in his
« own foul the fupreme foul prefent in all crea-
¢ tures, acquires equanimity toward them all,
¢ and fhall be abforbed at laft in the higheft ef
¢ fence, even that of the Almighty himfelf.”

126, Here ended the facred inftruétor; and
every twiceborn man, who, attentively reading
this Mdnava Sdfira promulgated by Buricvu,
{hall become habitually virtuous, will attain the
beatitude which he fecks.
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"1 HE learned Hindus are unanimoufly of opi-
nion, that many laws enafted by Menv, their
oldeft reputed legiflator, were confined to the
three firft ages of the world, and have no force
in the prefent age, in which a few of them are
certainly obfolete; and they ground their
opinion on the following texts, which are col-
leGted in a work entitled Mandana ratna pra-
dipa :

L CraTu: In the Cali age a fon muft not
be begotten on @ widow by the brother of the
deceafed bufband; nor muft a damfel, onee given
away n marriage, be given a Jecond time; nor
muft a bull be offered in a facrifice; nor muft a
waterpot be carried dy a ffudent in theology.

IL VeimaspaTi: 1. Appointments of kinf-
men to beget children on widows, or married wo-
men, when the bufbands are deceafed or impotent,
are mentioned by the fage MeNw, but forbid-
den by himfelf 'wit_h a view to the order of the
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four ages: no fuch a& can be legally done in
this age by any others #han the bufband.

2. In the firft and fecond ages men were en-
dued with true piety and found knowledge; fo
they were in the third age; but in the fourth,
a diminution of their moral and intelleiiual
powers was ordained 4y their Creator :

3. Thus were fons of many different forts
made by ancient fages, but fuch cannot now be
adoptéd by men deftitute of thofe eminent
pnwm

1I1. PARA'SARA: 1. A man, who bas beld
intercourfe with & deadly finmer, muft abandon
his country in the firft age; he mulft leave his
town, in the fecond; his family, in the third
age; but in the fourth he needs only defert
the offender.

2. In the firt age, he is degraded by mere
converfation with a degraded man; in the fe-
cond, by touching him; in the third, by re-
ceiving food from him; but in the fourth, the
finner alone bears his guilt.

IV. Na'RADA: The procreation of a fon
by a brother of the deceafed, the flaughter of cat-
tle in the entertainment of a gueft, the repaft
on fefhmeat at funeral obfequies, and the order
of a hermit are forbidden or obfolete in the fourth
age.

V. Aditya purdna: 1. What was a duty in the
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firlt age mult not s al/ cafes be done in the
fourth; fince, in the Ca/i yuga, both men and
women are addicted to fin:

2. Such are a fludentthip continued for a
very long time, and the neceffity of carrying a
waterpot, marriage with a paternal kinfwoman,
or with a near maternal relation, and the facri-
fice of a bull,

3- Or of a man, or of a horfe: and all fpi-
rituous liquor muft in the Cali age be avoided
by twiceborn men; fo muft a fecond gift of a
married young woman, wiofe bufband bas died
before confummation, and the larger portion of
an eldeft brother, and procreation en 3 brother’s
widow or wife.

V1. Swiriti: 1. The appointment of a man
to beget a fon on the widow of his brother; the
gift of a young married woman to another bride-
groom, if her hufband [bould die while fhe re-
mains a virging

2. The marriage of twiceborn men with
damfels not of the fame clafs ; the flaughter, in
a religious war, of Brd/mens, who are affail-
ants with intent to kill ;

3. Any intercourfe with a twiceborn man,
who has pafled the fea in a fhip, even though
he have performed an expiation : performances of
facrifices for all forts of men ; and #/e neceffity of
carrying a waterpot ;
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4. Walking on a pilgrimage till the pilgrim
die; and the flaughter of a bull at a facrifice;
the aceeptance of fpirituous liquor, even at the
ceremony called Sautrémani;

5. Receiving what has been licked off, at an
oblation to fire, from the pot of clarified butter;
entrance into the third order, or that of a hermit,
though ordained for the firft ages;

6. The diminution of crimes in proportion
to the religious a&s and facred knowledge of
the offenders ; the rule of expiation for a Brah-
men extending to death;

7. The fin of holding any intercourfe with
finners ; the fecret expiation of any great crimes
except theft; the flaughter of cattle in honour
of eminent guefts or of anceftors;

8. The filiation of any but a fon legally be-
gotten or given in adoption by bis parents; the
defertion of a lawful wife for any offence lefs
than aétual adultery:

9. Thele parts of ancient law were abrogated
by wife legiflators, as the cales arofe at the
beginning of the Cali age, with an intent of fe-
guring mankind from evil.

On the preceding texts it muft be remarked,
that none of them, except that of VRinaseaTi,
are cited by Currvca, who never feems to
have confidered any other laws of MEenu as
reftrained to the three firft ages; that the Smrizs.
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or facred code, is quoted without the name of
the legiflator ; and that the prohibition, in any
age, of felf-defence, even againft Brdhmens, is
repugnant to a text of SumaNTU, to the pre-
cept and example of Crisana himfelf, accord-
ing to the Mabdbbdrat, and even to a fentence
in the Véda, by which €very man is command-
ed 2o defend bis own Iife from all violent aggrel-
fors,



Caleutta, March 1, 1794.
Sir,

THE Inftitutes of Hindu Law have been very
corre@ly printed, and the whole impreffion has
juft been fent to the Governor and Council,
who will not fail to tranfmit copies for the
King's library, for yourfelf, and for the Direc-
tors. If I had obtained his Majefty's leave to
relign my office, nothing would now keep me
here, but the Digeft of Indian Laws, confilting
of nine large volumes, two of which remain
to be collated and ftudied with the learned
Brahmen, who affifls me: he is old and infirm;
but, thould he be able to attend me another year,
or twe years at the very utmoft, the whole
work will be finithed, and I fhall copy it dur-
ing my voyage, if the King fhall gracioufly per-
mit me to leave India.

I, therefore, intreat you, Sir, to lay before
his Majefty, my humble fupplication for his
gracious permiffion to refign my judgefhip in the
Yyear 1795, or (if the Digeft thould not then
be completed) in 1796; it being my anxious
with to pafs the remainder of my life in ftudious
retirement, though devoted, as [ ever have been,
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to the fervice of my King and my Country, and
of that recorded Conftitution, which is the bafis
of our national glory and felicity.
I have the honour to be, Sir,
your very obedient
humble Servant.
The Right Hon. Henry Dundas, Efg.
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PREFACE

NOTHING more feems neceffary, in order to
explain the objec of the following work, than
barely to cite the late ftatute concerning #be
adminiftration of juffice in BenGAL; by the /e~
wenteenth {eftion of which it is enaéted, * That
« the Supreme Courtof Judicatureat Fort Wil-
e Jigm {hall have full power to Aear and deter-
« mine all manner of aftions and fuits againft
« the inhabitants of Calcutta, provided that
« their inberitance and fucceffion to lands, rents,
% and goods, and all matters of contra& and
s dealing between party and party, thall be
« determined, in the cafe of Mahomedans, &y
« ghe laws and ufages of MABOMEDANS, and,
«« where only ene of the partics fhall be a Ma-
« homedan, by the laws and ufages of the de-
s fendant " by the twenty-firft {etion, the pro-
" wincial courts of Adilet, or Fuflice, are exprefsly
recognifed, and the powers of the governor and
council, as the Sedr Addl.t, indetermining civil
YOoL. VL. M
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caufes on appeals from thofe courts, are fully
cftablifhed in conformity to the old Mogu/ con-
ftitution,

But it may naturally beafked, how the judges
of the Supreme Court, the provincial councils
and council general, in India, or the great court
of appeal in this kingdom, can juftly exercife
their feveral powers in fuits between Mabome-
dan parties, without being at all acquainted with
the law, by which they are bound to decide.
Perpetual references to native lawyers muft al-
ways be inconvenient and precarious ; fince the
folidity of their anfwers muft depend on their
integrity, as well as their learning ; and at beft,
if they be neither influenced nor ignorant, the
covrt will not in truth bear and determine the
caufe, but merely pronounce judgement on the
report of other men.

For thefe reafons it appears indubitable, that
a knowledge of Mahomedan jurifprudence (I
fay nothing here of the Hindu learning,) and
confequently of the Janguages ufed by Mabome-
dan writers, are effential to a complete admini-
ftration of juftice in our Afiatick territories; a
knowledge I mean, though not equal to that of
the murTr at Conflantinople, yet fufficient for
the purpofe of kecping a check over the native
counfellors, of underftanding and examining
their opinion, and of rejefting or adopting it, as
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it may be oppofed or fapported by their books
of allowed authority, to which they fhould con-
ftantly refer.

A confiderable number of thofc books have
been brought to England by the curious in dif-
ferent ages, and are now repofited in our Aca-.
demical libraries: in the Bodleian, eipecially,
we have many treatifes and differtations in Ara-
Jick on wills, inberitances, comtradis, and other
important heads; particularly in the fine col-
Jetion made at Aleppo by the learned Pocock,
from. one of whofe moft valuable manufcripts
(n. 33.) this little work has been traced through
tranfparent paper, and engraved with fuch ac-
curacy, that the plates muft have equal autho-
rity in fia with the original pages, which are
near five hundred years ald.

The author, a native of Alrahaba, in Mefo-
potamia, Was himfelf an IMAM; and his deci-
fions are, on that account, confidered as bind-
ing by the =&t of Ali, whichthe Indian, as well
as the Perfian, Mahomedans profefs ; but 1=
NO'LMOTAKANNA informs us, that he drew his
knowledge from the fountain head, and has epi-
tomifed the fyftem of Za:d, who was recom-
mended by MAHSMED himfelf as the fureft in-
terpreter of his laws, and who had been ympli=
citly followed by Suariel, the firft writer on
Mahomedan jurifprudence, in the eighth cen=

M2
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tury of our era, and compofer of the Ofil, or
Principles of law, with other trafls highly va=
lued by the learned of his religion and country.

Hence it is certain, that the Bigyatd'l bihith
may be cited, as a book of authority, in all the
Mufleman courts ; and the European reader maft
not be furprifed, to fee fuch a work written in
a kind of loofe metre, and even in rhyme: &
Jawtrad in verfe conveys, indeed, rather a ludi-
crous idea, fince poetry belongs to smagination,
which law, whofe province is pure reafom,
wholly excludes ; but ver/z, as numberlefs -
ftances prove, is not always poetry; and a regu-
lar meafure is fo confiderat.e an aid to the me-
mory, that, if the metrical abridgement of Coxe’s.
Reports were more accurate, and the couplets 2
little fmother, every ftudent fhould be advifed
to get it by heart. I may add, without enlarg=~
ing upon the Agathyrfi and the Turdetani, who,
as we are told by Ariffotle and Strabo, had laws
in verfe of the remoteft antiquity, that the Arco-
nAN itfelf, the great fource of Makbomedan law,
35 compofed in fentences not-only modulated
with art, but often exaétly rhymed; fo that in
Afia this apology would have been needlefs.
Verbal tranflations are generally naked and in-
fipid, wholly deftroying all the neatnefs and
beauty of the original, yet retainipng fo much of
the foreign idiom and manner, as to appear
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always uncouth, often ridiculous ; but elegance,
on a fubjeét fo delicate as law, muft be {acri-
ficed without mercy to exa@nefs; and for this
reafon I have rendered the Arabian treatife,
line for line, and word for word, with a fidehty
almoft religioufly feru pulous.

As it was never my intention to compofe a
perfe@ work upon the law of inheritancesamong
the Mabomedans, it cannot be reafonably ex-
pefled, that I {hould fubjoin a commentary, or
pichix a long difcourfe: very few marginal notes
were thought neceflary; but, i€ the brevity of
the original thould make parts of it rather ob-
fcure, the Britifb lawyers in India, for whole
ufe chiefly this produéion was defigned, will
cafily obtain a clear explanation both of the
language and matter from native interpreters.

The fourth chapter of the Alcoran may throw
light, if any be wanted, on the dottrine of the
foﬂ'rdb or portions; and, as to.the arithmetical
part, it feems of little confequence, as our rules
of three, and thofe for the reduétion of fraélions,
are common and familiar to all.

The prefent puhlicatiun will anfwer, 1 con-
ceive, another purpofe by no means unimport-
ant ; as it will habituate the ftudent of eaftern
languages to the reading of old Arabian manu-
fcripts ; but, left the hand-writing of the very
Jearned Sead Al Stvdfi, for that was the name
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of the tranfcriber, fhould perplex beginners, I
have printed the whole traét, for their fake, in
Roman letters, diftinguifhing every confonant
and kng vowel (the jbort ones are too vague
and indeterminate) by a character invariably
appropriated to it; fo as £ give every full found
its own fpecifick [ymbol ; an advantage, which

hardly any alphabet has, but which all ought to
have.



Bigyah'o 'Ibéhhithi 4n jumali "Imowdarithi
nadh’mo ‘lfhaikhi 4lim4mi alaalimi
- mowAffiki "ldeini 4bei dbdillahi
mohhammedi *bni ilei ibni "Thhofaini
4lrahhabiyyi lmaraf bi 'bni l
motakannah’i rahhamaho éllaho taddlai.
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Bifmi 'Nahi ilrahhmani Alrahheimi wabihi
neftaéino.

[1]
4wwalo ma neftaftihho "lmekéld
bidhicri hhamdi rabbin4 tadélé
filhhamdo lillahi 4lai m4 4ndmé
hhamdén bihi nejlaé Ani 'liini 1Ama
thomma alsalwaho bido wilfalamo
flai mihiyyin' deinoho 4liflamo
mohhammedin’ khétimi rufli rabbihi
waélihi min bidihi wasahhbihi
wanefalo *llaha lind ’lidénah’a
feim4 tawakhkhaini min 4libinah’a
&n medh-hebi *limimi zaidi 'lf.radh'el
4dh céna dhéca min 4hammi ‘lgaradhi
4lmén’ bidnna ’lilmo 40fd ma {oél
feihi wa&ld mé leho "ldbdo doéi
wainna hadha 'lilma makhss'on’ bima
kad fhéda fefhi inda culli rilemé
wahnna zafddn khussa 1i mahhélah
bim# hhab4ho s4hhibo ’Irifilah
min kaalihi fei fadhlihi monabbehd
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4fradh’acom zaidon wanéheica beha
facina 4dlal be-fttibdi 'ledbii
la fiyyama wakad nahhiho "Ifhafiel
fahéca feihi dlkatla bi'lefjazi
mobarradn’ min kasmahi "lalgazi
4{bibo meirathi 'lwarai theldthah
cullon yofeido rabbaho 'lwirdthah
veahai nicihhon’ waweldon' wanafab

mé badahonna lilmawéreithi fabab.

2]
wayamnad "lfhakhsa min ilmeirathi
wihhidah'on’ min ilalin’ thelathi
rikkon' wakatlon’ wazkhtilafo deini
faafham falaifa "lfhacco cdlyakeini
whlwérithéino fei 'Irijili fharah
4{mAiwahom mirifah'on’ mufhtaharah
4l{bno wa’bno ’libni mahma nazald
wa'libo wa'ljeddo leho wai'n
wilikho min éyyi "ljehéti cind
kad 4nzela "llaho bihi 'lkorina
wibno "lakhi "Imodlef ilaihi bi'labi
fifm4 mekalin’ laifa bi’lmucadhdhabi
wa’ ldmmo wébno "limmi min 4beihi
fathcor ledher 'lefjdzi waltanbeihi
wilzatijo wélmétiko dhu "lwelai
fajumlah’c "ldhuciri hawolai
wilwarithato cullohinna febd
lam yhth'i 6nthei gairahonna "iherd
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binton’ wabinto 'bnin waommon’ mufhfikah
wajaddahon wazaujahon wamdtikah
wal khto min ayyi 'ljehati canat
fahadhihi iddatoha kad banat

wadlam biinna 'hrtha naufini homa
fardh on wataseibon #lai ma kofimé
filfardho fe: nassi’lcitabi fittah

la fardh o fef “lirthi fiwaha bittah
nisfon warubén thomma nisfo ’lrubi
wilthultho walfudfo binassi "l(heri
walthulthani wahoma altemamo
fihhfadh' facullo hhéfidh in’ imamo

[3) ~
falnisfo fardh o khamfah'in’ 4fradi
alzalyo wilonthai min dlauladi
wavinto "libni inda fakdi ’lbinti
wauldkhto fer medh-hebi culli mufter
wabidaha "lakhto ’llati min alabi
inda anfiradihinna min modssibi
walrub® fardha 'lzauji 1n cana maih
min waladi lzaujahi men kad mena#h
wah leculli zaujahin' 40 acthera
mi ddami ’latladi feima kaddera
walthomno lilzaujahi walzauwati
ma flbeneina au ma 4lbendti
au maa auladi ‘Ibeneini fadlemet
wibek le-itkari ‘ldurufi wallemei
waélthalthadni lilbenati jem8a
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ma zada 4n whhhidah' fafemaa
-wahtia cadhéca lebenati "libni
fafham mekalei fahma gifei 'Idhihni
waha lidkhtaini fem4 yezeido
kadh'ai bihi “1ahhraro wilibeido
hadhé idhé cunna liommi wadbi )

44 liabi fadmel bihadhé tosibi
walthultho fardh'o "lémmi hhaitho la weled
wela mina “lékhwahi jemd wadded
cithnaini a0 thintaini 20 thelathi
heemo 'ldhuctri feihi calinathi
wiin yecun zaijon’ wadmon’ waiéibo
fathultho ’Ibakiyo lehd morattabo
wahacadhai mé zadjah’in’ fas'dida
fel4 tecun mina '10lomi kiida

[4]
wilthultho lilathnafni 46 thintaini
min weledi ’lommi bigairi maini
wahacadhai in catharta farddud
fema lehom feimé fiwdho zado
wataftawal "initho wildhuctro
feihi cama kad 4adh’ahho ‘lmefth'dro
walfudfo fardh'o {ebahin’ mina "laded
4bon’ waommon' thomma binto'bni wajedd
wilékhto binto 'labi thomma "ljeddah
waweledo 'Jémmi temamo 'liddah
falabo }r:ﬁzhhikkuhn mia "lweled
wahacadbai lommo betenzeili lsemed
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wahii leh4 aydhén’ méa lithnaini
min ikhwah'i "Imaiti fakis hadhaini
wiljeddo mithlo ’l4bi inda fakdihi
fel jeza mé yes'eiboho wameddihi
{ll4 {dha cina hondca ikhwah
licatinahom fei lkurbi waht afwah
wahhuemohim wahhucmoho feyatei
mocammela 'lbayéna fei "Ihhalati
sabinto "libni tikhodh 4lfudfa idhé
cdnat mid "Ibinti mithala yahhtaﬂhai
wahacadhat "16khto méa "l6khti *llatat
biflabawaini ya okhayyo ddlata
fii'n tefawal nefebo "ljedditi
wacunna cullahonna warithéti
falfudfo bainahonna bialfawiyyah
fel ’lkifmahi "laadilahi "Ifheriyyah
wacullo men Adlat bigairi warithi
femi lehd hhadh’dh’on’ mina "Imawarithi.

(5]
watafkotho ’Ibddaf bidhéti "Tkurbi
fei 'Imedh-hebi ’ladlai fakol lei hhafbei
wakad tenihat kifmah'o forudhi
bigairi ifhcali wela gomudhi
wahhokka 4n nefhrad fef 'ltds'eibi
biculli katlin’ mujizin’ mus eibi
facullo men dhhraza culla Tmili
mina ‘lkarabéti 4G almawilel
40 cana ma yafdholo bada ‘Ifardhi leh
fahu akho "ldsbahi 'Imofadh dhaleh
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cilabi waljeddi wajeddi "ljeddi
walibni inda kurbihi walbédi
walakhi wabni ’lakhi walidmami
wallayyidi ‘Imétiki dhei linddmi
wahacadha: benfiohom jemeiddn
facun lemi 4dhcoroho femeidan
wama ledhe! "Ibodi maa "|kareibi

fei 'lirthi min hhadh dh in wela neseibi
waldkho walammo liommin’ waébi
4{ilai mina Imodlei bithathri "Inafabi
wa'libno wilakho mia ’linathi

yods sibanahinna fei lmerathi
walaifa fei 'Inifdi thurrin’ dsabah
4114 "llatai mennat bi itki 'lrakabah
whlakhawito in yecun benito
fahonna bidahonna fsabito
wa'ljeddo mahhjébon’ &ni ‘Imeirathi
bi'labi fei Ahhwalihi “Ithelathi
wahacadhai 'bno 'libni bi'libni fela
tabig dni 'lhhacmi "fahheihhi madila

[6]
watafkoth'o "ljeddéto min culli jiheh
bi "lémmi fahhfadh’-ho wakis mé afhbeheh
watafkoth'o likhwah'o bi'lbeneind
wabi’labi 'ladnai camé ruweind
44 bibenet 'Tbeneina hhaitho cinta
fiyyani feihi ljemd wa'lwahhdéino
wayaf dh'olo’bno "lommi bi'lifkathi
bi'ljeddi fahhfadh™ho ilai ihhtiyathi
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wabi 'lbendti wabendti libni

facun bihhifdh"i "lilmi jiddin’ ménei
thomma bendto ’libni yefkoth'na metai
hhiza "lbenito Althulthaina yi fetai
illa idhd assabahonna 4ldhacaro

min welidi "libni 4laf m4 dhacarti
wabidahonna ’likhawdto *lltai
yodleina bi’lkurbi min 4ljihdti

idha dkhddna fardh'dhonna wafiys
afkath na 4ulida ’libi "Ibawiciy4

wain yecun dkho lehonna hhadh'irin’
adsabahonna bathindn’' wadh ahirin’
walaifa ibno’lakhi bi'lmodssabi

men mithlaho a4 fadkaho fei “Inafabi
wain tajid zaGjin’ wadmmén’ wéritha
wai khwah'an’ lilémmi hhéaza4 "Ithulothi
wafikhwah'an’ dydhén’ libmmi wadbi
wailftugrika "lmélo bifardhi *lnos'obi
fajilahomo cullohomo liémmi
waihhfib 4bihom hhajarén’ fef *lyammi
wikfim alai "likhwahi thultha "ltaricah
wahadhihi "Imefelah’q *Imufhtaracah

[7]
wilina nebda bi'lladhai 4radné
fei ‘ljeddi wa'likkwah'i idh avaddng
fadlik nahhati mé 4kdlo ’Imifmai4
wijmi hhawithei "lcelamiti 4jmai4
widlem bianna *ljeddo dhé ghhwili
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énbeica Anhonna 4laf "ltawalei
fakifimo ’likhwah'i fethonna idha

lam yaddi ‘lkafmo laihi bi'lidhai
fatirah'an” yékhodho thulthén cAmilan’
{n cina bi'lkifmahi anho nizildn

in lam yecun fethim dhawi fihami
fikna bidydh4hhei 4ni iftifhdmi
watarah'an’ yakhodho thultha "hiket
bida dhawei ’lforudhi wa'larziki
hadhi idhi mé Adh’-hhati "Imokdfamah
tenkosho 4ni dhéci bi'lmezahhamah
watdrah'an’ yakhodho fudfa Imali
walaifa finho nazilin' bihhali

wahati mfa ’linathi inda "lkafmi
mithlo 4khin’ fei fahmihi wa'Thhocmi
wahhfeb benel ‘14bi ledai "hdadi
wiarfodh’ benei 'lémmi mia 'lajdadi
wihhcom #lai "likhwah'i bida ’laddi
hhocmaca feihim inda fakdi 'ljeddi
wildkhto [i fardh'o mia "ljeddi lehi
feima Al4 mefelahan’ cammaleha
zaujon’ wadmmon wahomi temimoha
faalem fakhairo 6mmahin illamoha
térafo y2 sihhi bi'licdariyyah

wahei bian tahhfﬁh"n-h;i hhariyyah

(8]
fayofradh’o "Inisfo leha wa'lfudfo leh
hhatai taali bi'lforadh'i "lmojmeleh
thomma yatdani ilai lmokafamch
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cama madh'af fihhfadh"-ho withcor nidh'imeh
wain torid mdrifah’a "lhhifzbi
letentahai feihi flaf "ls'awabi
watirifo ‘Tkifmah‘a wa'ltafs'e{ld
watilim alsahheihha wa’lésil4
faftakhriji "16s1la fef "lmefayili

wala tecun 4n hhifdh'ih4 bidhihili
wahai idha fos'sila fefhd ’lkadilo
thelethah'on’ yedkholo feih4 'lidlo
wabddah4 arbafh’on’ temdmo

li adla yirdhi weli inthilimo
Filfudfo min fittah’ 4s-homin’ terd
walthultho wa'lrub6 min Athnai ifhard
wilthumno in dh'omma flafhi ’lfudfo
faésloho ’Is'ddiko feihi 'Thhadfo
arbadh'on’ yatbath4 ifhrina

yéritohd ‘lhhufabo 4jmafitind
fahadhihi "Ithelethah’o *16s'lo

in caththorat fortidh'oh4 tatidlo
fatablogo ’lfittah’'o 4kda ’l4dfhareh

fei s'lirah’in’ mérdfahin’ muftath'areh
watalhhako llataf teletha fei 'lithar
fei "laali afrddin’ befebihi ifhar
wa'ladado “Ithélitho kad yadilo
bithumnihi fidmel bim4 ikalo
wa'lnisfo wa'lbakei awi'lnisfini
dslohomi fei huemihom ithnéni

VoL. vI, N
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[9]
wa'lthultho min thelethahin yecunc
wa'lrubd min arbadh'in’' mefntino
wa'lthumno in céna famin themdniyah
fahadhihi hai ’lésilo “lthdniyah
la yedkholo ’liulo alaiha fadlemi
thomma #floca "ltds'-hheihi feth4 wakfimi
fii'n tecun min 4sliha tasihhhho
fatarco tath'weili 'lhhifibi ribhho
faith1 cullin’ fahmaho min as1hi
mocammildn’ al 44yilan’ min a4dlihi
wain terai 'Ifihima laifa tankafim
alai dhawei 'lmeiréthi fitb4 ma rufim
wathlob th'areika 'likhtisari fei "1dmal
bi'ldh'arbi wa'lwafki yojanibca "lzelel
wardod ilai 'lwafki *lladhai yowifiko
wadh'ribho fei "l4sli wadnta Thhadiko
in cina jinfin’ wihhiddn’ 41 4¢therd
fahhfadh” wadi anca 'ljidila wa'lmird
wain terai "lcathra 4lai ajnafi
faimnaha fei "Thuemi inda 'Inafi
tohhs'aro fei arbadh'in’ 4kfami
yérifohé *Iméhiro fei "lakthefimi
mométhilon’ min bidiho monéfibo
wabadaho mowiéfikon' mosahhibo
wa'lrédbid "Imobayino 'Imokhdlifo
yonbeica 4n tafseilihinna "ladrifo
fakhodh mina 'lmomithilaini wahhida
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wakhodh mina 'Imonéfibaini ‘lzdyidé -
wakhodh jemef4 “lidadi “Imobéyini
wadhTibho fei 'lthédnel weld toddhini

[10]

wadh'rib jeme{d "lwafki fei 'lmowafiki
wilfloc bidhéca dnhaja “Ith'ardyiki
widh'ribho fei "l4s1i "lladhai ta4ssilé
wadhhsi m4 andh'amma wam4 tahhass'al
wafkfimho fa'lkafma {dh4 s'ahheihho
yarifoho l44jemo wa'lfasethho
fahadhihi mina "lhhifibi jumalo
yétel dlal mithilihinna "ldmalo
min gairi tath'weilin’ weld "atiféfi
fiknd bim4 feithinna fahd cafi
wain yemut akharo kabla "lkifmah
fahhakkiki *lfih4mi wadrif kifmah
wijil leho mefalahan’ 6khrai lemé
kad bayyana ’ltafs'eila feim4 koddimé
- wandh'or fai'n wéfakati ’lfihimo
fakhodh hodeita wafkoha temimo
wadhTibho 40 jemeiahé fei *lfabikah
in lam yecun bainahomi mowéfakah
filds-homo ’lokhrai fafel "lfihdmi
todhrebo 40 fei wafkihé temémi
wacullo fahmin’ fei jemeii *lthaniyah
yodh'rebo 41 fef wafkih4 4liniyah
fahadhihi th'areikah'c ‘lmonéfakhah
firka bih4 rutbah'a fadh'li {hdmikhah

N 2
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wain yecun fei muftahhakki ‘Imdli
khonthain’ sahheihhon bayyana ‘lithcali
fakfim ilaf "lkalli wa’lyekeini

tahhdh"a bihakki 'lkifmahi 'Imobeini
wahacadhai hucmo dhawati ‘Thhamli
yobnai dlai "lyekeini wa'likalli

| [11]
wain yemut kaimon' bihadmin’ 411 garak
41 hhadithin’ imma ’ljemeid ca'lhharak
walam yecun yolemo hhalo "Habiki
fala yowarrath nafikon’ min néfiki
tabddohom cai'nnahont 4jinibo
wahacadhai "Irdyyo "lfadeido “ls4yibo
wakad étai 'lkatlo dlai m4 fheini
min kifmahi "lmeiréthi ca yebeind
alai th'areiki "lramzi wa'lifhérah
molakhkhasan’ bidGijezi lib4rah
fa’lhhamdo lillahi dlai 'ltemami
hhamdin' catheirfn’ tcemma fei *ldawdmi
wanafalo ‘lifwa 4ni 'ltaks'eiri
wakhafra ma namolo fel *Imes’eiri
wagafra ma cfna fina "ldhondbi
wafatra mé cina mina ’l6yibi
waifdh'alo “ls'alwahi wa’ltafleimi
dlai ’Inebiyyi ‘Imus'th’afa{ "lcerefmi
mohhammedin’ khairi "ldndmi "l44kibi
waalihi "lgurri dhawel "Imenikibi
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alsifwah1i lamathili likhy#ri
wahhafbon4 "llaho wanima ’lcifei
dhua "lizzi wa'lkodrahi wa'lalth'afi

tummat wa'lhhamdo lillahi
rabbi ’lddlemeini wasalwétoho
wafelamoho 4lai fayyidina
mohhammedin’ alnebiyyi "lommiyi
wailai alihi wasahhbihi
alth'ayyibeini 4lth'ahereini
lailah'o "ljemadh lidrbasi liyali
khalatina min fhewili finnah
4thnei 4fhari wafebd mdyih'i
yetheki bi'llahi tadalai

fakhro ’lfabikinei

éfi ’llaho 4nho.
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THE DESIRED OBJECT OF THE INQUIRER
CONCERNING ALLTHE RULES OF INHERITANCE:
Composed by the learned Shaikh, the Imim
Mowaffiks'ddein, father of Abdallay
Mibammed, son of Al son of Hasain,

Al Rakabi, commonly called Bno'l

Motakanng, May Gop be merciful to him !






In the name n-f God, the Clement, the Merciful : and
from Him we seek assistance.

[1]
FIRST, we open the discourse
With pronouncing the praise of our Lord most High:
Praise then to cob for what he hath bestowed,
Praiu,bywhichwermunblhmdmuﬁ-umthesight!
Next, benediction afrerwards and salutation
To the Prophet, whose religion is the IstA'm,
MowaMMED, seal of his Lord's messengers,
And his family, after him, and his friends!
And let us pray Gop for his aid to us
It what we have proposed to explain
From the system of the Imam, 21D ALFARADEI ¥,
(Bince this is among the noblest of purposes)
By learning ; for learning is the most deserving of effores
In it, and the worthiest vocation of the pious;
And this branch sf knowledge peculiarly belongs to what
Has been openly declared among all the learned 5
And za1p has unquestionably a just title
To what the lord of the mission conferred on him,
By pronouncing his excellence, clearly saying,
% Z a1p will teach you the law ™ O glorious encomium !
He, therefore, best deserves to be followed by the student,

Especially since smariz1 takes him for a guide.
This then is his doctrine epitomised

* Faredl'di, a man skilled in the fordvidy, or moved onfinences contain
ed in the Alcoran.
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Free from a particle of ambiguity.

The causes of inheritance among men are three ;

(The possessor of any one has the advantage of succession)
And they are wedlock, collateral relation, and descent :
Tiere is not besides them a single cause of inheritance.

2]

And any one of three incapacities
Excludes 2 person from the succession ;
Servitude, and homicide, and a difference of faith
Understand then ; since doubt is not like certainty.
And those, who inherit among males, are ten;
Their names are known, and every where mentioned :
The san, and the son's son, however they descend,
And the father, and his father, in the ascending kine;
And the brother, on whichever side he s*ands,
Sincemtaumlﬂmmnmmdmndinhis&w;
And the son of a brother related by the same father,
(Hear now the discourse contsining no falsehood)
And the paternal uncle, and such uncle's son,
(Be thankful to him, who explains concisely and clearly)
And the husband, and the emancipater nearly connected 5
And all the males, whs imberit, are these.
And all the inheriting females are seven,
(To no woman, but them, does the law give that title)
The daughter, and the son's daughter, and the tender

mother,
And the grandmother, and the wife, and the emancipatress,
And the sister, on whichever side she stands -
And this their number t3us appears,
And know, that inheritance is of two sorts, which: gre
The sHARE, and the sEiRsHIP * of what is distributable.
Now the shares, by the declaration of the book, are =ix:
(Besides thém ir no share in the inheritance)

* Pronounced in India, fors and dbs.  See the last words of the re-
port by the Afdbomedim doctors in thy Peisa cause.
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Amoi:tf,andaﬁmrth; next, half a fourth,

And a third, and a sixth, as the law declares,

And two thirds; and these ar: the whole.

Remember then; for * Every one, who remembers, ir
an imAM®"

[3]
A moiety then ir the share of five persons,
The hnsbanﬁ, and the female child,
And the danghter of a son, on failure of danghters,
And the sulbele sister, by the opinion of every murTl,
And, after her, the sister, who has the same father;
This when they stand alone without any HEIR.
And a fourth #s the share of the husband, if there be with
him
Any children of the wife, who deprive him of more;
And this i for every wife, or more than one
On failure of children, as it is ordained.
And the eighth i for the wife, or the wives,
Together with sons or with daughters t,
'Or with children of sons: learn then,
And remain firm in venerating study, and prosper.
And two thirds are for the daughters all together,
When theve are more than one; (hear attentively)
And the same portion @ for the daughters of a son :
(Comprehend my discourse with clear discernment)
This also i for two sisters, and for what exceeds that
number;
The ingenuous and the pious have thus decided :
This, whether they be by the father and the mother,
Or bythe father only. (Act by this Tule; thou wilt be right)
And the third is the mother’s share, when fhere &5 no child,

# 4 saying, | beliswe, of Mahomed': he meaned & rememberer of kir aral
precpis. Hence the name of Hofdi, or Hafs, was asumed by many
illustrious persons, and, among them, by the celsbrated poet.

f%hmdmﬂﬁmhmmpm
posed to him in the Fafne cause,
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Nor any assemblage or number of brethren,
Asmhrmhus,armdmtm,mthm;

The rule in this case regards males as well as females,
And, if there be a husband, and 2 mother, and a father,
A third of what remains is allotted to her g

And so with a wife : (advance then,

And be not seated apart from the sciences.)

[4]
And a third # for two males or two females
Of the mother’s children, without deceit 3
And 50, if there be more, and they seck their allotment,
There is no provision for them in what exceeds that share,
And females and males are held equal
In this distribution, as the written law declares,
Andan'xdﬂktheshauufmninnmbr_r,
The father, and the mother, then the son’s danghter,
and the grandfather,
And the sister, daughter of the father, next the grand-
mother,
And the mother's child: the number is complete.
And the father has a right to it with the children,
And so the mother, by the revelation of the Eternal :
And the same is for her with two
Ofthe dead man’s brothers: give those two a just allotment.
And the grandfather # like the father, on his death,
In the distribution of what accrues to him and relieves him,
Except when there are brothers living,
Since they are preferable to him in proximity *;
And their due and his due shall be introduced
With a full explanation in the different cases,
And the son’s daughter takes a sixth, when
She is with a danghter, alike in descent,

® The margin has minko for wehi.  From this verse it appears, thar
the degrees of consanguinity are computed by the Malomedans in the
same magner 23 by our common lawyers,
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And thus a sister with a sister, who

Is related, O my brother, by the same father.

And, if the relation of the grandmothers be equal,

Bath of them are called to the succession;

And a sixth is divided Between them equally

By the just and the legal mode of partition.

And every female, who claims through one not inheriting,
Has herself no portion of the inheritance.

3]
And the distant kinswoman is excluded by the near
By the better opinions : (say now to me, “ Enough.”)
And kere ends the distribution of the SHARES,
Without perplexity or intricacy:
And it i just, that we propound the law of uHEIRSHIP
With every sentence concise and exact.
Now every one, who appropriates all the estate,
Among the ngar descendants or relations,
Or who takes what remains after the portions,
He is distinguished by the title of HEie ¥,
As the father, and the grandfather, and his father,
And the son, in a near and a remote degree,
And the brother, and the brother's son, and the uncles,
And the master, who generously manumitted Ais slave.
And thus their sons, all of them :
(Be attentive then to what I pronounce).
And there is not to the distant, with the near, kinsman
Any share or portioh in the inheritance.
And the brother and the uncle by mother and father
Are preferred to those descended by the half blood.
And the son and the brother with females
Have the heirship over them in the estate:

® See A Narvatice of the Procesdings i the Patna Cows, p 11, MNaie b,
The Arebick verb &'vabe primarily signifies to eollect and bind together the
Branches of a tree: hence the secondary sense, bo constifude the Aeir and eed
of a famdy.
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And there is not amang women any heiress
Except her, who kindly freed the enslaved neck.
And the sisters, if there be daughters,

Take the residue after their portions.

And the grandfather is precluded from inheriting
By the father in «ll his three cases;

And thus the grandson by the son : (do not then
Tuen aside, in deviation from the clear rules).

[6]
And the grandmothers on each side are excluded
Dy the mother: (remember this rule, and decide conforms
ably)
And brothers are excluded by sons
And by the nearest progenitar, as we are taught;
Or by sons’ sons, when there are any;
A number and one are in this respect alike.
And the mother's son remains in exclusion
By the grandfather (remember this with care)
And by the ddughters, and the son’s daughters:
(Be very assidusis in committing knawledge to memory)
Besides, the son’s daughters are exeluded, when
The u:ﬁughrﬂs take two thirds, O young mamn,
Except when a male has the heirship over them
OF the son’s children, by what they assert :
And, afier them, the sisters, who
Descend in proximity from doth sides,
When they take their complete portions,
Exclude the weeping daughters of the dead father ;
And, if they have a brother present,
He bas the heirship over them, in private and publick,
And the brother’s son is not the heir over
Whoever is equal to, or above, him in descent,
And, if thou find 2 husband and 2 mother inheriting,
And brothers by the mother, they take each 2 third ;
And so if there be brothers by the mother and the father,
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And thewhole estateis comprised inthé auotment of shares,
Place them all to the side of the mother,

And consider their father 25 a rock in the sea,

And divide among the brethren a third of the estate left,
And this i the case of mushtaraca, or parcenary.

71
;l.ndmwﬂwi]lmteruponwh;tﬂdeﬁm
Concerning the grandfather and the brothers, as we pro-
mised.

Incline then thine ear to what I shall say,

And collect at once the whole purport of my words;

And know, that the grandfather has different cases;

I will inform thee of them successively:

And he has a share with the brothers in them, when

The division redounds not to any loss upon him.

And sometimes he takes an entire third,

If there be in the distribution any descendants from-him,

And there be not among them any entitled to shares,

(Be content with my explanation without questions)

And sometimes he takes a third of the rémainder

After those, who have portions and provisions ;

This, when the dividend is become

Too diminished for the other share by the press of
claimants.

And sometimes he takes a sixth of the property,

And there is no descendant from him in that case;

And he, with females in the division, is

Like the brother in his share and his right.

And reckon the father’s children in the number,

(And leave the mother’s children with the grandfathers)

And, after that number, give to the brethren :

Thy just allotment among them on failure of the grand
father.

And the sister has no share with the grandfather

In what exceeds the case already concluded ;

The consort and the mother, and these two are all of
them,
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(Know then, for the best of the sect is he who knows best)
Are called, O friend, the dedariyyah® ;
And they deserve to be remembered by thee.

(2]
Half then is given to her, and 2 sixth to him,
Until there is a remainder after the entire shares,
Then they return to the distributiont
As before-mentioned: (recollect it, and thank the author)
And, if thou desire a knowledge of computation,
Thou wilt by its means artain the right proceeding:
Andthmﬁhuudumddiﬁimsmdmﬂyﬁs,
And wilt be acquainted with integers and fractions ;
Extract then the roots in solving problems+,
And be not remiss in committing them to memory;
Now dlq,'hmdudixnm'nnhnutthmiﬁpfdﬂ,
Are theee, to which a remainder belongs,
And, after them, four complete dicisors,
T'o which no semainder belongs, nor any fraction {.
Nuwths::l:th,thmﬁhme,ilﬁ-mnuizpmﬁnm,
And the third and the fourth from twelve 3
And il'mm:ighxhalixthb:ndded,
The Aew roat, concerning which the ealculation is justy

+ hﬂhwmh“m:hmﬂ:{nm

| quuhﬂf.:u‘dﬂlﬂtmhm as bweive, which has four
divisors, besides usit.

[ :um.uﬁn{-ﬁchuﬂmitmm-iu.mm

=k
i Tﬁp-qilh-uﬂnmd,u knowing the table to which
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And let that follow, which succeeds it in the series,
In the excess, by distinct progressions, to seventeen
And the third number leaves a remainder
Of its eighth part : (proceed then, as I direct)
And half and what rumains, or the two halves,
Their root, in the rule concerning them, ¥ two.
9]
And the third comes obviously from three ;
And the fourth & formed from four;
Andtbcdghth.iﬁtberqu&'cd,&ﬁnmeight;
And these are the second roots,
To which no remainder belongs : know this;
Then pursue the method of verifying it, and distribute ;
And, if thou hast verified the root,
The end of lengthened computation is clegr gain.
Give then to each person his share, from his root,
Campim,urhrokcnﬁ-omitsrem:imim
And, if thou see that the shares cannot be distributed
To the partakers of the inheritance, follow what is pre.
scribed,
And seek the way of compendiousness in the work
By multiplication and proportion : this will remove error
from thee,
And restore to the whole quantity what agrees with it,
And multiply it by the root, and be thou vigilant ;
Whether there b= one denomination or more,
Rememberwell,and dismiss from thee doubt andd.lﬁnllm
And, if thou see multiplicity in the kinds,
Then they, by the rule among men,
Are numerically ranged in four terms,
The skilful accountant will know them by the rules;
The similar ferm, after it the proportional,

it refers mnrqmllﬂ.whuhflmtﬂhﬁnmthm
chiapter of his Algrbra, is commonly wsed ia Asia for multiplicstion and
divison. See Cuanois, vol il p. 153,

VOL. YI.



154

And, after that, the concordant accompanying,
And the fourth & the discordant separated ;
{The intelligent man will inform thee of their distinctions)
Take then from the similars one,
And take from the proportionals the rest,
And Eke the entire number of discordants,
Andmnitiplythnmhﬂfthemandlcmt,- and be not

deceived.

[10]

And, mix the whole quantity with the concordant,
And pursue by it the plainest of ways;
Andmultiply it infe the root, which thou hast investigated.
And compute what is the sum, and what it amounts to;
‘And divide it; and, if the division be just,
The illiterate and the eloquent man will equally know it*:
And this is the whole of the computation,
(The work thus proceeds in similar cases)
Without prolixity or digression ;
Be satisfied then with what it contains; for it is sufficient,
And if one person die before the distribution,
Make the shares just, and know his proper division ;
And state for him a fresh question, 3s it
Has been distinctly explained, in what precedes:
And consider 3 and, if the shares agree,
Take them ; thou art right ; the quantity is complete;
And mix it, or all of them, into the preceding,
If there be not an agreement between them,

* The preceding verses contain an awleward rule of practice ; bue it
m:.ppmmthumumnhﬂiu,whm he asmerted, that nei-
| Mhlﬁmﬁiﬁﬂh’utﬁn:mu:ﬂuqnﬂmd-ﬂhm
‘¢ mmen presticsl ruler : see his chapter on the Persion Arithmelick.

+ 1t can only be of we, as an artifidal memory, to those who al-
rlﬂrhﬂth!mh.bukiﬂiﬁdml for the tesching of them
These two or three pages are very enjgmarical ; but [ should not de-
apair of expluining them, if 1 had leisure o read a few asithmetica’
books of the Areb: ;0 Prsimas
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And the new shares into the former shares

Ae blended, or into the entire quantity;
.&nclcm!h:uinmﬂuweufthtm
Is mixed, or into the whole quantity, manifestly:
And this is the method of mondsakhak® ;

Mount then by it the lofty degrees of excellence.
And, if there be among the claimants of the estate
A real hermaphrodite, removing alf doubts,
Distribute to the less evident and to the certain;
Thou wilt allot with innicethedﬂrporﬁnn;
And this is the rule of pregnant women,
'Whuhuﬁuundeduuthec:rﬂm,mdthﬂlmnﬂur

(1]

And, if many kinsmen die by ruin or drowning,
Or a calamity overwhelming all, as fire,
And the case of the survivor be not known,
Anﬂmcd:ms:dunnntbeh:irtnmntherdmd,
Reckon them all, as if they were strangers
And this is the sound and true determination.
And now the discourse has come to what we desired
Concerning the distribution of estates, so that it is made

clear,
By way of short hint and allusion,
Explained in an abbreviation of the sense.
Praise then to Gob in perfection,
Praise, abundant, complete in eternity;
" And let us ask forgiveness for our defects,
And the best of what we hope in the place aspired to,
Andpudnnfnrwhn:iapnwadnfnlrn'm,
ﬁn!ilm?ningforvhatilpnmdnfnurfuﬂhi
And the fairest of salutations and benisons

» Thpmhm.mhudhycdh,thmuphh the word #e-

" mdrmkh or mondsakchab - Mors et successio coptinua haredom, gu= fic

* integri maneate et indivisi hmcedizate but the last words ceavey
po adequate jdea of the thing.

Lo ]
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On the prophet, the pure, the illustrious,
MomAMMED, the best of created beings, the lastof prophels,
And on his family, bright with glorious qualities,

And his companions, the excellent, the noble,

The spotless, the exalted, the beneficent |

And our sufficient help is Gon! O all-sufficient |
Endued with greatness,and with power,and with clemency!

The work is ended. Praise be to cob,
The roler of worlds! and his blessing
And peace on our lord
MorammeD, the Unlettered Prophet,
And on his family and his companions,
The excellent, the unblemished !
On Friday night, one of the four nights
at the close of Shewd! in the year
seven hundred and twelve *
The Transcriber, surnamed
FAKHRO'L SA'BIKA'NI
(or, Excelling his Predecessors)
confides in gop Most High =
May Gob forgive his sins !

* ¥.C 1318,
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THE

PREFACE

THE two Mufelman authors, whom I now in-
troduce to my countrymen in India, are Shaikh
Sira'ju'DDI'N, a native of Sejdvend, and Sayyad
SuaRrs, who was born at Furjdn in Kbwdrezm
near the mouth of the Oxus, and is faid to have
died, at the age of feventy-fix years, in the city
of Shirdz: their compofitions have equal au-
thority in all the Mabammedan courts, which
follow the fyftem of AsU Hanr'ran, with
thofe of LitrLeron and Coxe in the courts at
Weftminfter; and there is, indeed, a wonderful
analogy between the works of the old Ara-
bian and Englifb lawyers, and between thofe of
their feveral commentators; with this differ-
ence in favour of our own countrys, that Lit-
TLETON is always too clear to need a glofs, and
with this difference in favour of the Arabs, that
the fole object of SHARIF was o explain and
illuftrate his text, without an oftentatious dif-
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play of his own erudition ; but, when it is ad-
mitted, that a defire of extreme brevity has
often made the Sirdjiyyah obfcure, the reader
fhould in candour allow, that every author muft
appear to great difadvantage in a literal tranfla-
tion, efpecially when his own idiom differs to-
tally from that of his tranflator, when his terms
of art muft be rendered by new words, which
ufe alone can make eafy, and when the fyftem,
which he unfolds to his countrymen, has no re-
femblance to any other, that the world ever
knew. In the Sharifiyyak (for that is the po-
pular title of the Arabdian comment) we find
little or no obfcurity; and, if there be a fault
in the book, it is a fcrupulous minuteness of
explanation, and a needlefs anxiety to remove
every little cloud, which the reader himfelf
might difperfe by the flighteft exertion of his
intellet. Both works were tranflated into Per-
Jian by the order of Mr. HasTiNGs; and the
tranflation, which bears the name of Mawlavi
Mvunsammep Ka'sim, muft appear excellent,
and would be really ufeful, to fuch as had not
accefs to the Arabick originals; but the text
and comment are blended without apy dif-
crimination, and both are fo intermixed with
the notes of the tranflator himfelf, that it is
often impoffible to feparate what is fixed law
from what is merely his own opinion : he has
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alfo erred (though it be certainly a pardonable
errour) on the fide of clearnefs, and has made
his work fo tedioufly perfpicuous, that it fills,
inclufively of a turgid and flowery dedication,
about fix hundred pages, and a faithful verfion
of it in Englih would occupy a very large
volume.

If the pains, which have been taken to render
my own work as complete as poffible, be mea-
fured by the fize of it, they muft be thought
very inconfiderablc; but in truth no greater
pains could have been taken with any work ;
and it would have been a far eafier tafk to have
di@tated or written a verbal tranflation of the
two comments on my text, than to have made
a careful feleftion of all that is important in
them; for which purpofe I perufed cach of
them three times with the utmoft atténtion, and
have condenfed in little more than fifty fhort
pages the fubftance of them both, without any
fuperfluous paffage, that I fhould wifh to be re-
trenched, and with as much perfpicuity as |
was able to give, in fo fhort 2 compafs, to
fyftem in fome parts rather abftrufe ; left men
of bufinefs, for whom the book is intended,
fhould be alarmed at firft fight by the magni-
tude of it, I have omitted all the minute criti-
cifm, various readings, and curious Arabian li=
terature ; moft of the anccdotes concerning old
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lawyers, and all their fubtil controverfies with
the arguments on both fides; together with the
demonftrations of arithmetical rules and the
very long procefles, after the prolix method of
the Adrabs, in words inftead of figures. Practi-
cal utility being my ultimate object in this work,
I had nothing to do with literary curiofities,
how agrecable foever they might have been in
their proper places ; but, in order to attain that
object by a full explanation of every thing ufe-
ful in my text, I was under a neceffity of retain-
ing the Arabian phrafeology both in law and
arithmetick, and muft requeft the Englifb reader
to difmifs from his mind, while he ftudies the
Sirdjiyyab, thofe appropriated fenfes, in which
many of our words, as Aeir, inkeritance, root,
and the like, are ufed in our own fyftems. One
Arabick word I was at a lofs to tranflate pre-
cifely in our language without circumjocution :
the chief problem, in the diftribution of eftates
among Mufelman heirs, is to_find the leaff num-
ber, by which an eftate muft be divided, fo that all
the fbares and the refidue may be legally difiribut-
ed without a fraétion: this they call integration 3
but, if 1 could have hazarded fuch a word in
Englifk, the frequent repetition of it would
have been extremely harth ; and I have gene-
rally called it arrangement or verification, which
are popular fenfes of the Arabick verbgl noun ;
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but thenumber fought, or, to ufc the Arabian
expreffion, the integrant of the café, 1 have ufu-
ally named the divifor of the eftate.

It will be feen in the Sirdjiyyah, that the fyf-
tem of Za1p, though in part exploded by Asu
Hanr'zan, had very powerful fupporters, and
its auther is always mentioned in terms of re-
fpeét: it is the fyftem, which I publifhed at
London above ten years ago; and 1 am not fur-
prifed, that, without a native affiltant orevena
marginal glofs, I could not then interpret the
many technical words, which no diftionary
explains, except in their popular fenfes; but,
though my literal verfion of the tratt by Armu-
TAKANNA feems for pages together like a firing
of enigmas, yet the following work makes every
fentence in it perfeétly clear ; and the original,
which was engraved from a very old manu-
feript, appears to be a lively and elegant epi-
tome of the law of inheritance according to
ZA1p, but manifeftly defigned to affift the me-
mory of young ftudents, who were to get it by
heart, when they had learned the rules from
fome longer treatife, or from the mouths of
their preceptors. This may be no improper
place to inform the reader, that, although Aru
Harr'tau be the acknowledged head of the
prevailing fe&, and has given his name to it,
yet fo great véneration is thown to Asv Yu'-
sur and the Jawyer MveEAMMED, that, when
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they botk diffent from their mafter, the Mufe/-
man judge is at liberty to adopt either of the two
decifions, which may feem to him the more
confonant to reafon, and founded om the better
authority.

I am firongly difpofed to believe, that no
pofiible queftion could occur on the Mbohanme-
dan law of fucceflion, which might not be ra-
pidly and correétly an{fwered by the help of this
work ; but it would be eafy to confirm or in-
validate my opinion by the following method.
Let one capital letter, or more, if neceflary,
reprefent cach of the fharers, refidvaries, and
diftant heirs; and let thofe letters be the ini-
tials of the feveral words, in aid of the memory,
but fo chofen (as without difficulty they may
be) that all may be different; let them be
placed in alphabetical order, and connefted by
the fign of addition; let an enumeration be
then made, by the known rule, of all the poffi-
ble cafes, in which they can occur, two and
two, three and three," and fo forth; let them
accordingly be arranged in tables from the
loweft number to the higheft; and let the fhare
or allotment of each be fet above the letter,
in the place of an exponent. If the queftion
then were propofed, in what manner the pro-
perty of Hinoa muft be diftributed among her
daugbter, her fifier by the fame father only, and
the daugbter of ber Jon, the table of the third
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clafs would exhibit this formula D £ + DF &
+ DS £; or, if AMru bad left his wife, two
daughters, and both bis. parents, the formula in
the fourth table would be 2 D 47 + F % + M.
+ W 2 ; where the denominator of the index
would be the integrant, as the Arabs call it, of
the cafe, and the numerator would point out
the feveral allotments: thus might we con-
firu& a fet of tables, mathematically accurate,
in which the legal diftribution, in every poffible
cafe, mighl:' be feen in a2 moment without
thought and even without learning ; and fuch
a blind facility, though not very confiftent with
the dignity of fcience, would certainly be con=
venient in pra&tice. We might alfo arrange the
whole in a fynthetical method (of all the moft
Juminous and fatisfa@ory) by beginning with
the fentences of the Koran, as with indubitable
axioms, followed by the genuine oral maxims
of MumammeD; by fubjoining the points, on
which all the learned have at length agreed,
and by concluding with cafes deduced from
thofe three fources of juridical knowledge, to
which there fhould be conftant references by
numbers in the manner of geometricians: this
method 1 propofe to adopt in the Digeft, from
which I have feparated the Sirdjiyyab, becaufe
it feemed worthy of being exhibited entire, and
may be confidered as Inftitutes of Arabian Law
an the important title, mentioned by the Brifi/®
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legiflature, of inberitance and fucceffion to lands,
rents, and goods.

Unlefs 1 am greatly deceived, the work, now
prefented to the public, decides the queftion,
which has been ftarted, whether, by the Mogul
conflitution, the fovereign be not the fole proprietor
of all the land in bis empire, which he or his pre-
deceffors have not granted to a fubjedt, and his
beirs ; for nothing can be more certain, than

that land, rents, and gosds are, in the language of
all Mohammedan lawyers, property alike aliena-
ble and inheritable ; and fo far is the fovereign’
- from having any right of property in the goods
or lands of his people, that even eicheats are
never appropriated to his ufe, but fall into a
fund for the relief of the poor. SHARIF ex-
prefsly mentions fields and boufes as inherita-
ble and alienable property:. he fays, that a
boufe, on which there is a lien, fhall not be’
fold to defray even funeral expenfes; that, if
a man dig a well in bis own field, and another
* man perifh by falling into it, he incurs no guilt;
but, if he had trefpalled on the field of another man,
and had been the occafion of death, he muft pay
the price of blood; that buildings and ¢rees pafs by
a fale of land, though not converfely; and he al-:
wa.ys exprefles what we call property by an. em-
phatical word implying dominion. Such dominion,
fays he, may be acquired by the alt of parties,
as in the cafe-of contrafls, or, by the act of
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law, as in the cafe of defeents; and, having ob-
ferved, that freedom is the civil exiftence and life
of a man, but flavery, his death and annibilation,
be adds, lecaufe freedom eftablifbes bis right of
property, which chiefly diftinguifbes man from other
animals and from things inamimate ; {o that he
would have confidered fubjects without property
(which, as he fays in another place, comprifes
cvery thing that a man may fell, or give, or leave
Jor lus beirs) as mere flaves without crvil life: yet
SuAriF was beloved and rewarded by the very
conqueror, from whom the imperial houfe of
Delili boafted of their defcent. The Kordn
allots to certain. kindred of the deceafed fpeci-
fick thares of what /e left, without a fyllable in
the book, that intimates a thade of diftin@ion
between realty and perfonalty; there is theres
fore no fuch diftinétion, for interpreters muit
make none, where the law has not diftinguith-
ed: as to Mumammep, he fays in pofitive
words, that if a man leave either property, or
rights, they go to his heirs; and Suarir adds,
that an heir fucceeds to his ancefior's eflate with
an abfolute right of owner/bip, right of paffeffion,
ard power of alienation. Now I am fully
perfuaded, that no Mufelman prince, in any
age or country, would have harboured a
thought of controverting thefe authogities.
Had the doétrine lately broached been fuggeft-
ed to the ferocious, but politick and religious.
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OmAR, he would in his beft meod have afked
his counfellor fternly, whether he imagined
himfelf wifer than Gop and his Prophet, and,
in one of his paffionate fallies, would have
Apurned him as a blafphemer from his prefence,
had he been even his deareft friend or his ableft
general : the placid and benevolent ALt would
have given a harfh rebuke to fuch an advifer;
and Avranczr's himfelf, the bloodieft of af-
(affins and the moft avaricious of men, would
not have adopted and proclaimed fuch an opi-
nion, whatever his courtiers and flaves might
have faid, in their zeal to aggrandize their
mafter, to a foreign phyfician and philofopher,
who too haftily belicved them, and afcribed
to fuch a fyftem all the defolation, of which he
had ‘been a witnefs. Conqueft could have
made no difference; for, cither the law of the
conquering nation was eftablithed in India, or
that of the conquered was fuffered to remain:
if the firft, the Koran and the diffa of Munam-
MED were fountains, toodacred to be violated,
both of public and private law; if the fecond,
there is an end of the debate; for the old Hin-
dus moft affuredly were abfolute proprietors of
their land, though they called their fovereigns
Lords of the Earth; as they gave the title of
Gods on Earth to their Brdhmens, whom they
punithed, neverthelefs, for zAeft with all due fe-
verity. Should it be urged, that, although an
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Indian prince may have no right, in his executive
capacity, to the land of his fubjeds, yet, as the
fole legiflative power, he is above control; I an-
fwer firmly, that Indian princes never had, nor
pretended to have, an unlimited legiflative au-
thority, but were always under the control of
laws believed to be divine, with which they
never claimed any power of difpenfing,

I am happy in an opportunity of advancing
thefe arguments againft a dottrine, which I
think unjuft, unfounded, and big with ruin; for,
in the courfe of nine years, I have feen enough
of thefe provinces and of their inhabitants, to
be convinced, that, if we hope to make our go-
vernment a bleffing to them and a durable be-
nefit to ourfelves, we mult realize our hope,
not by wringing for the prefent the largeft pof-
fible revenue from our Affatick fubjeéls, but by
taking no more of their wealth than the publick
exigencies, and their own fecurity, may ac-
tually require; not by diminithing the sntereff,
which landlords mu(t naturally take in their
ewn forl, but by augmenting it to the utmoft,
and giving them affurance, that it will defcend
to their heirs: when their laws of property,
which they literally hold facred, fhall in prac-
tice be fecured to them; when the land-tax
fhall be fo moderate, that they cannot have a

colourable pretence to rack their tenants, and
VOL. ¥I. 4
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when they fhall have a well grounded confi-
dence, that the proportion of it will never be
raifed, except for a ime on fome great emer-
gence, which may endanger all they poffels;
when either the performance of every legal
contraét fhall be enforced, or a certain and ade-
quate compenfation be given for the breach of
it; when no wrong {hall remain unredrefled,
and when redrefs fhall be obtained at little ex-
penfe, and with all the fpeed, that may be con-
fiftent with neceffary deliberation ; then will
the population and refources of Bengal and Ba-
Jiar continually increafe, and our nation will
have the glory of conferring happinefs on con-
fiderably more than twenty-four millions (which
is at leaft the prefent number) of their native
:nhabitants, whofe cheerful induftry will enrich
their benefactors, and whofe firm attachment
will fecure the pcrmanence of our dominion.
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THE

INTRODUCTION.

|

[N THE NAME OF THE MOST MERCI-
FUL GOD!

PRAISE e to GOD, the Lord of a// worlds;
the praife of thofe who give Him thanks! And
His blefling on the beft of created beings, MU-
HAMMED, and his excellent family? The Pro-
phet of GOD (on whom be his blefling and
peace!) faid: * Learn the laws of inheritance,
« and teach them to the people; for they are
« one half of ufeful knowledge.” Our learn-
ed in the law (to whom GOD be merci-
ful!) fay: * There belong to the property of
«a perfon deteafed four fucceflive duties #2
« e performed by the magifirate : firft, his fune-
“ ral ceremony and burial without fuperfluity
« of expenfe, yet without deficiency ; next, the



214 THE MOHAMMEDAN LAW

“ difcharge of his juft debts from the whole of
‘ his remaining effects; then the payment of
“ his legacies out of a third of what remains
* after his debts are paid; and, laftly, the diftri-
“ bution of the refidue among his fucceffors, ac-
% cording to the Divine Book, to the Traditions,
“and to the Affent of the Learned.” They
begin with the perfons entitled to fhares, who
are fuch as have each a fpecifick fhare allotted
to them in the book of Almighty GOD; then
they proceed to the refiduary heirs by relation,
and they are all fuch as take what remains of
the inheritanee, after thofe who are entitled to
fhares; and, if there be only refiduaries, they
take the whole property: next to refiduaries for
fpeeial caufe, as the mafter of an enfranchifed
flave and his male refiduary heirs; then they
return to thofe entitled to fhares according to
their refpetive rights of confanguinity; then to
the more diftant kindred; then to the fucceflor
by contrat; then to him who was acknow-
ledged as a kinfman through another, fo as not
to prove his confanguinity, provided the de-
ceafed perfifted in that acknowledgement even
till he died; then to the perfon, to whom the
whole property was left by will; and laftly ta
the publick treafury.
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On Impediments to Succeffion.

IMPEDIMENTS to fucceffion are four; 1,
fervitude, whether it be perfe@ or imperfe&t ; 2,
homicide, whether punifhable by retaliation, or
gxpiable ; 3, difference of religion; and 4, dif-
ference of country, either atual, as between an
alien enemy and an alien tributary; or qualified,
as between a fugitive and a tributary, or between
two fugitive enemies from two different ftates :
now a ftate differs from another by having dif-
ferent forces and fovereigns, there being no
community of protetion between them,

On the Dollrine of Shares, and the Perfoms
entitled to them. :

THE furud, or fhares, appointed in the book
of Almighty GOD, are fix: a moiety, a quarter,
an eighth, two thirds, one third, and a fixth,
Jome farmed by doubling, and fome by halving.
Now thofe entitled to thefe fhares are twelve
perfons ; four males, who are the father and the
true grandfather or other male anceftor, how
high foever in the paternal line, the brother by
the fame mother, and the hufband; and eight
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females, who are the wife, and the daughter,
and the fon’s daughter, or other female de-
fcendant how low foever, the fifter by one
father and mother, the fifter by the father’s
fide, and the fifter by the mother’s fide, the
mother, and the true grandmother, that is, the
who is related to the deceafed without the
intervention of a falfe grandfather. (A falfe
male anceftor is, where a female anceftor inter-
venes in the line of afcent.) The father takes
in three cafes; 1, an abfolute fhare, which is a
fixth, and that with the fon, or fon's fon, how
low foever; 2, a legal fhare, and a refiduary
portion alfo; and that with a daughter, or a
fon’s daughter, how low foever in the degree
of defcent; 3, he has a fimple refiduary title,
on failure of children and fon’s children, or
other low defcendants. The true grandfather
has the fame intereft with the father, except in
four cafes, which we will mention prefently, if
it pleafe GOD ; but the grandfather is excluded
by the father, if be be living ; fince the father is
the mean of confanguinity between the grand-
father and the deceafed. The mother’s children
allo take in three cafes: a fixth is the fhare of
one only; a third, of two, or of more: males
and females have an equal divilion and right;
but the mother’s children are excluded by
children of the deceafed and by fon’s children,
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how low foever, as well as by the father and
the grandfather; as the learned agree. The
hufband takes in two cafes; half, on failure
of children, and fon's children, and a fourth,

with children or fons children, how low foever
they defcend.

== T—

On Women.

Wives take in two cafes; a fourth goer to
one or more con failure of children, and fon's
children how low foever; and an eighth with
children, or fon's children, in any degree of
defcent. Daughters begotten by the deceafed
take in three cafes: half goes to one only, and two
thirds to two or more; and, if there be a fon, the
male has the fhare of two females, and he
makes them refiduaries. The fon’s daughters
are like the daughters begotten by the deceafed;
and they may be in fix cafes: half goes to one
only, and two thirds to two or more, on failurg
of daughters begotten by the deceafed; with a
fingle daughter of the deceafed, they have a
fixth, completing (with the daughter's half),
two thirds; but, with two daughters of the
deceafed, they have no fhare of the inheritance,
unlefs there be, in an equal degree with, or in a
lower degree than, them, a boy, who makes
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them refiduaries. As to the remainder between
them, the male has the portion of two females;
and all of the fon’s daught:fs are excluded by
the fon himfelf.

If a man leave three fon's daughters, fome of
them in lower degrees than others, and three
daughters of the fon of another fon, fome of
them in lower degrees than others, and three
daughters of the {fon’s fon of another fon, fome
of them in lower degrees than others, as in the
following table, this is called the cafe of ta/bbib.

FIRST SET. SECOND SET. TUIRD SET.
Son, Son, Son,
Son, Daughter, Son, Son,

[ |
Son, Danghter, Son, Daunghter, Son,
Son, Daughter, Son, Daughter, Son, Daughter,
Son, Daughter, Eim, Daughter,

Son, Daughter.

Here the eldeft of the firft line has none
equal in degree with her; the middle one of the
firtt line is equalled in degree by the eldeft
of the fecond; and the youngeft of the firft line
is equalled by the middle one of the fecond,
and by the eldeft of the third line; the youngefl
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of the fecond line is equalled by the middle one
of the third line, and the youngeft of the third
fet has no equal in degree.—When thou haft
comprehended this, then we fay: the cldeft of
the firft line has a moiety; the middle one of
the firft line has a fixth together with her equal
in degree to make up two thirds; and thofe in
lower degrees never take ahy thing, unlefs there
be a fon with them, who makes them refidu-
aries, both her who is equal to him in degree,
and her who is above him; but who is not en-
titled to a fhare: thofe below him are excluded,

Sifters by the fame father and mother may
be in five cafes: half goes to one alone; two
thirds to two or more; and, if there be brothers
by the fame father and mother, the male has
the portion of two females; and the females
become refiduaries through him by reafon of
their equality in the degree of relation to the
deceafed ; and they take the refidue, when they
are with daughters, or with fon’s daughters, by
the faying of Him, on whom be bleffing and
peace!’ *“ Make filters, with daughters, refi-
* duaries.”

Sifters by the fame father only are like fifters
b}r the fame father and mother, and may be
in feven cafes: half goes to one, and two thirds
10 two or more on failure of fifters by the fame

father and mother; and with one fifter by
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the fame father and mother, they have a fixth,
as the complement of two thirds; but they have
1o inheritance with two fifters by the fame
father and mother, unlefs there be with them a
brother by the fame father, who makes them
refiduaries; and then the refidue is difiributed
among them by the Jfacred rule “ to the male
¢ what is equal to the fhare of two females.”
The fixth cafe is, where they are refiduaries
with daughters or with fon’s daughters, as we
bave before ftated 2.

Brothers and fifters by the fame father and
mother, and by the fame father only, are all
excluded by the fon and the fon’s fon, in how
low a degree foeyer, and by the father alfp, as it
is agreed among the learned, and even by the
grnmlfa;ther according to AB U HANIFAH, on
whom be the mercy of ALMIGHTY GOD!
And thofe of the half-blood are alfo excluded by
the brothers of the whole blood.

The mother takes in three cafes: a fixth
with a child, or a fon’s child, even in the lowelt
degree, or with two brothers and fifters or more,
by whichever fide they are related ; and a third
of the whole on failure of thofe juft-mentioned ;
and a third of the refidue after the fhare of the
hufband or wife; and this in two cafes, either
when there are the hufband and both parents,
or the wife and both parents: if there be a
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grandfather inflead of a father, then the mother
takes a third of the whole property, though not
by the opinion of ABU YUSUF, on whom be
GOD's mercy! for he fays, that in this cafe alfo
fhe has only a third of the refidue. The grand-
mother has a fixth, whether fhe be by the
father or by the mother, whether alone or with
more, if they be true grandmothers and equal
in degree; but they are all excluded by the
mother, and the paternal female anccﬂnr& alfo
by the father; and in like manner, h)-‘ the
grandfather, except the father's mother, even
in the higheft degree; for the takes with the
grandfather, fince the is not refazed through him.
The neareft grandmeother, or female anceflor,
on either fide, excludes the more diftant grand-
mother, on whichever fide fhe be; whether the
nearer grandmother be entitled to a fhare of the
inheritance, or be herfelf excluded. When a
grandmother has but one relation, as the fa-
ther's mother's mother, and another has two
fuch relations, or more, as the mother’s mo-
ther's mother, who is alfo the father's father’s
mother, according to this table,
Mother Mother

b

Mother Father Mother

$

Father Mother
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then a fixth is divided between them, according
to ABU YUSUF, in moieties, refpect being
had to their perfons; but according to MU-
HAMMED (on whom be GOD's mercy!) in
thirds, refped being had to the fides,

On Refiduaries,

RESIDUARIES by relation 75 #he deceafed are
three: the refiduary in his own right, the refi-
duary in another’s right, and the refiduary
together with another. Now the refiduary in
- his own right is every male, in whofe line of
relation to the deceafed no female enters; and
of this fort there are four claffes; the offspring
of the deceafed, and his root; and the offspring
of his father and of his neareft grandfather, a
preference being given, I mean a preference in
the right of inheritance, according to proximity
of degree. The offspring of the deceafed are
his fons firff; then their fons, in how low a de-
gree foever: then comes his root, or his father;
then his paternal grandfather, and their pater-
nal grandfathers, how high foever; then the
offspring of his father, or his brothers; then
therr fons, how low foever; and then the off:
{pring of his grandfather, or his uncles: then
their fons, how low focver. Then the ftrength
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of contanguinity prevails: I mean, he, who has
two relations is preferable to him, who has only
one relation, whether it be male or female, ac-
cording to the faying of Him, on whom be
peace! * Surely, kinfmen by the fame father
“ and mother fhall inherit before kinfmen by
“ the fame father only:” thus a brother by the
fame father and mother is preferred to a brother
by the father only, and a fifter by the fame
father and mother, if fhe become a refiduary
with the daughter, is preferred to a brother by
the father only; and the fon of a brother by the
fame father and mother is preferred to the fon
of a brother by the fame father only; and the
rule is the fame in regard to the paternal uncles
of the deceafed; and, after them, to the paternal
uncles of his father, and, after them, to the
paternal uncles of his grandfather.

The refiduaries in another’s right are four
females; namely, thofe whofe fhares are half
and two thirds, and who become refiduaries in
right of their brothers, as we have before men-
tioned in their different cafes; but fhe who has
no fhare among fémales, and whofe brother-
is the heir, doth not become a refiduary in his
right; as in the cafe of a paternal uncle and a
paternal aunt.

As to refiduaries together with others: 1uch ia
every female who becomes a refiduary with
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another female; as a fifter with a daughter, as
we have mentioned before. The laft refiduary
:s the mafter of a freedman, and then his refidu-
ary heirs, in the order before ftated ; according
to the faying of Him, on whom be blefling
and peace! * The mafter bears a relation like
« that of confanguinity;” but females have
nothing among the heirs of a. manumittor,
according to the faying of Him, on whom be
bleffing and peace! * Women have nothing
« from their relation to freedmen, except when
« they have themfelves manumitted a {lave; or
¢ their freedman has manumitted one, or they
¢ have fold a manumiffion to a flave, or their
¢« yendee has fold it to his flave, or they have
« promifed manumiffion after their death, or
¢ their promifee has promifed it after his death,
« or unlefs their freedman or freedman’s freed-
“ man draw a relation 7o them.”

If the freedman leave the father and fon of
his manumittor, then a fixth of the right over
the property of the freedman vefts in the father,
and the refidue in the fon, according to ABU
YUSUF; but, according to bath ABU HANI-
FAH and MUHAMMED, the whole right
vefs in the fon; and, if a fon and a grandfather
of the manamittor be left, the whole right over
the freedman goes to the fon, as all the learned
agree. When a man poficfles as his flave a
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kinfman in a prohibited degree, he manumits
him, and his right vefts in him; as if there be
three daughters, the youngeft of whom has
twenty dinars, and the eldeft, thirty; and they
two buy their father for fifty dindrs; and after-
wards their father die leaving fome property;
then two thirds of it are divided in thirds
among them, as their legal fhares, and the
refidue goes in fifths to the two who bought
their father; three fifths to the eldeft and two
fifths to the youngeft ; which may be fettled by
dividing the whole into forty-five parts.

On Exclufion.

Excrusion is of two forts: 1. Imperfedd,oran
exclufion from one fhare, and an admillion to
another; and this takes place in refpe& of five
perfons, the hufband or wife, the mother, the
fon’s daughter, and the fifter by the fame father;
and an explanation of it has preceded. 2. Perfed?
exclufion: there are two fets of perfons having a
claim to the inheritance: one of which fets is
not excluded entirely in any cafe; and they are
fix perfons, the fon, the father, the hufband,
the daughter, the mother, and the wife ; but the
other fet inherit in one cafe and in another cafe

YOL. VIa Q '
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are excluded. This is grounded on two princi-
ples; one of which is, that * whoever is related
“ to the deceafed through any perfon, fhall not
¢ inherit, while that perfon is living;” as a
fon’s fon, with the fon; except the mother’s
children, for they inherit with her; fince fhe
has no title to the whole inheritance: the fecond
principle is, “ that the neareft of blsod muft take,”
and who the neareft is, we have explained in #/e
chapter on refiduaries. A perfon incapable of
inheriting doth not exclude any one, af leaff in
our opinion ; but, according to IBNU MASUUD
(may GOD be gracious to him!) he excludes
imperfeitly; as an infidel, a murderer, and a
flave. A perfon excluded may, as all #he learned
agree, exclude otbers; as, if there be two brothers
or fifters or more, on which ever fide they arc,
they do not inherit with the father of #he de-
ceafed, yet they drive the mother from a third
to a fixth. ¢

On the Divifors of Shares.

K now, that the fix fhares mentioned in the
book of Almighty GOD are of two forts: of
the firft are a moiety, a fourth, and an eighth;
and of the fecond fo t are two thirds, a third,
and a fixth, as thé fra€lions arc halved and
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doubled. Now, when any of thefe fhares oc-
cur in cafes ﬁﬁg‘] y, the divifor for each fhare 1s
that number which gives it its name (except
half, which is from two), as a fourth denomi-
nated from four, an eighth from eight, and a
third from three: when they occur by two or
three, and are of the fame fort, then each inte-
gral number is the proper divifor to produce its
fra&tion, and alfo to produce the double of that
fra@tion, and the double of that, as fix produces
a fixth, and likewife a third, and two thirds;
but, when half, swhich i from the firft fort, is
mixed with all of the fecond fort or with fome
of them, then #he divifion of the eftate mufl be by
fix; when a fourth 1s mixed with all of the fe-
cond forz or with fome of them, then the divi-
fion muft be into twelve; and when an eighth
is mixed with all of the fecond fort, or with
fome of them, then it muft be into four and
twenty parts.

On the Increafe.

Avw, or increafz, is, when fome frattion re-
mains above the regular divifor, or when the
divifor is too fmall to admit one fthare. Know,
that the whole number of divifors is feven, four

Q_2
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of which have no increafe, namely, two, three,
four, and eight ; and three of them have an in=-
creafe. The divifer, {ix, is, therefore, increafed
by the dii/ to ten, either by odd, or by even,
numbers ; twelve is raifed to feventeen by odd,
not by even, numbers; and twenty-four is
raifed to twenty-feven by onc increale only; as
in the cafe, called Mimberiyya (or a cafe an-
fwered by ALI when he was in the pulpit),
which was this, * 4 man kft a wife, two
daughters, and both his parents.” After this
there can be no inereafe, except according to

IBN MASUUD (may GOD be gracious to
him !) for, in his opinion, the divifor twenty-
four may be raifed to thirty-one; as if @ man
leave a wife, his mother, two fifters by the fame
parents, two fifters by the fame mother only,
and & fon rendered incapable of inheriting.

On the Equality, Proportion, Agreement, and
Difference of two Numbers,

Tug temdtbul of two numbers is the equality
of one to the other; the tedikhul is, when the
fmaller of two numbers exactly meafures the
larger, or exhaufts it; or we call it reddkbul,
when the larger of two numbers is divided ex-
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a@ly by the {maller; or we may define it thus,
when the larger exceeds the {maller by one
number or more equal to it, or equal to the
larger; or it is, when the fmaller is an aliquot
part of the larger, as three of nine. The fa-
wdfuk, or agreement, of two numbers is, where
the {maller does not exaétly meafure the larger,
but a third number meafures them both, as
cight and twenty, cach of which is meafured by
four, and they agree in a fourth; fince the
number meafuring them is the denominator of
a fraétion common to both. The tabdyun of
two numbers is, when no third number what-
ever-meafures the two difcordant numbers, as
nine and ten. Now the way of knowing the
agreement or difagreement between two differ-
ent quantities is, that the greater be diminifhed
by the fmaller quantity on both fides, once or
oftencr, until they agree in one point; and if
they agree in unit only, there is no numerical
agreement between them; but, if they agree
in any number, then they are (Jfaid to be) mu-
tawifik in a fraction, of which that number 1s
the denominator ; if two, in half; if three, in
a third ; if four, in a quarter ; and {o on, as far
as ten; and, above ten, they agree in a frac-
tion; I mean, if the number be eleven, the
fra&ion of eleven, and, if it be fifteen, by the
fradtion of fifteen. Pay attention to this rul.
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On Arrangement.

In arranging cafes there is need of teven
p.rinciglcs;'thrce, between the fhares and the
perfons, and four between perfons and perfons.
Of the three principles the firft is, that, if the
portions of all the claffes be divided among
them without a fration, there is no need of
multiplication, as if @ man leave both parents
and two daughters. The fecond is, that, if the
portions of one clafs be frattional, yet there be
an agreement between their portions and their
perfons, then the meafure of the number of
perfons, whofe thares are broken, muft be mul-
tiplied by the root of the cafe, and its increafe,
if it be an increafed cafe, as if @ man leave both
parents and ten daughters, or & woman leave
a hufband, both parents, and fix daughters.
The third principle is, that, if their portions
leave a fraftion, and there be no agreement
between thofe portions and the perfons, then
the whole number of the perfons, whofe fhares
are broken, muft be multiplied into the root of
the cafe, as if @ woman leave her hufband and
five fifters by the fame father and mother. Of
the four other principles the firft is, thar, when
there is a fractional divifion between two claffes .
or more, but an equality between the numbers
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of the perfons, then the rule is, that one of the
numbers be multiplied into the root of the cafe;
as if there be fix daughters, and three grandmo-
thers, and three paternal uncles. The fecond
is, when fome of the numbers equally meafure
the others; then the rule is, that the greater
number be multiplied into the root of the cafe;
as, if @ man leave four wives and three grand-
mothers and twelve paternal uncles. The third
is, when fome of the numbers are mutawdfit,
or compofit, with others; then the rule is, that
the meafure of the firft of the numbers be mul-
tiplied into the whole of the fecond, and the
produét into the meafure of the third, if the
produét of the third be mutawifié, or, if not,
into the whole of the third, and then into the
fourth, and fo on, in the fame manner; after
which the produét muft be multiplied into the
oot of the cafe: as, if @ man leave four wives,
cighteen daughters, fifteen female anceftors,
and fix paternal uncles. The fourth principle
is, when the numbers are mutabdyan, or not
agreeing one with another; and then the rule
is, that the firft of the numbers be multiplied
into the whole of the fecond, and the product
multiplied by the whole of the third, and that
produét into the whole of the fourth, and the
laft produét into the root of the cafe; as, i/ @
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man Jeave two wives, fix female anceftors, ten
daughters, and feven paternal uncles..

Seétion,

Waen thou defireft to know the fhare of
each clafs by arrangement, multiply what each
clafs has from the root of the cafe by what thou
haft already multiplied into the root of the cafe,
and the produ& is the thare of that clafs; and,
if thou defireft to know the fhare of each indi-
vidual in that clafs by arrangement, divide what
each clafs has from the principle of the cafe by
the number of the perfons in it, then multiply
the quotient into the multiplicand, and the
product will be the fhare of each individual in
that clafs, Another method is, to divide the
multiplied number by whichever clafs thou
thinkeft proper, then to multiply the quotient
into the thare of that fet, by which thou haft
divided the multiplied number, and the produ&
awill be the fhare of each individual in that fet.
Another method is by the way of proportion,
which is the cleareft; and it is, that a propor-
tion be afcertained for the fhare of each clafs
from the root of the cafe to the number of per-
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fons one by one, and that, according to fuch
proportion from the multiplied zuméber, a fhare
be given to each individual of that clafs.

On the Divifion of the Property left among Heirs
and among Creditors,

I¥ there be a difagrecment between the pro-
perty left and the number arifing from the ar-
rangement, then multiply the portion of each
heir, according to that arrangement, into the
aggregate of the property, and divide the pro-
duét by the number of the arrangement, but,
when there is an agreement between the ar-
rangement and the property left, then multiply
the portion of each heir, according to the ar-
rangement into the meafure of the property,
and divide the produét by the meafure of the
number arifing from the arrangement: the quo-
tient is the portion of that heir in both methods.
This rule is in order to know the portion of
cach individual among the heirs; but, in order
to know the portion of each clafs of them,
multiply what each clafs has, according to the
root of the cafe, into the meafure of the pro-
perty left, then divide the product by the mea-
fure of the cafe, if there be an agreement be-
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tween the property left and the cafe; but, if
there be a difagreement between them, then
multiply into the whole of the property left,
and divide the produét by the whole number
arifing from the verification of the cafe; and
the quotient wil/ be the portion of that clafs in
both methods. Now, as to the payment of
debts, the debts of all the creditors ftand in the
place of the arranging number.

On Subtrattion.

WHEN any one agrees to take a part of the
property left, fubtra& his fhare from the number
arifing by the proof, and divide the remainder
of the property by the portions of thofe who
remain; as if @ woman leave her hufband, her
mother, and a paternal uncle: now fuppo/c that
the hufband agrees to take what was in his
power of his bridal gift to the wife; this is de-
duéted from among the heirs: then what re-
mains is divided between the mother and the
uncle in thirds, according to their legal fhares;
and thus there will be two parts for the mother,
and one for the uncle.
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On the Return.

‘THE return is the converfe of the increale;
and it takes place in what remains above the
{hares of thofe entitled to them, when there is
no legal claimant of it: this furplus is returned
to the tharers according to their rights, except
the hufband or the wife; and this is the opinion

of all the Prophet’s companions, as ALI and
his followers, may GOD be gracious to them!
And our mafters (to whom GOD be merciful!)
have aflented to it: ZAID, the fon of THA-
BIT fays, that the furplus doth not revert, but
goes to the publick treafury; and to this opinion
have aflented T:JR.WPLH and ALZUHRT and
MALIC and ALSHA'FII, may GOD be mer-
ciful to them!

Now the cafes on this head are i four divi-
fions: the firft of them 4, when there is in the
cafe but one fort of kinfmen, to whom a return
muft be made, and none of thafe who are not
entitled te a return: then fertle the cafe ac-
cording to the number of perfons; as, when the
deceafed has left two daughters, or twofifters,
or two female anceftors; fettle it, therefore, by
two. The fecond ir, when theredre juineﬂ in
the cafe two or three forts of thofe, to whom a
return muft be made, without any of thofe, to
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whom there is no return: then fettle the cafe
according to their fhares; I mean by two, if
there be two fixths in the cafe; or by three,
when there are a third and a fixth in it; or by
four, when there are a moiety and a fixth in i3
or by five, when there are in it two thirds and
a fixth, or half and two fixths, or half and a
third. The third 75, when in the firft cafe,
there is any ome to whom no return can be
made: then give the fhare of him or her, to
whom there is no return, according to the
loweft demomsnator, and if the refidue exadtly
quadrate with the number of perfons, who are
entitled to a return, # s well; as if there be a
hufband and three daughters; but, if they do
not agree, then multiply the meafure of the
number of the perfons, if there be an agreement
between the number of perfons and the refidue,
into the denominator of the fhares of thofe,
to whom no return is to be made: as i there
Je 4 hufband, and fix daughters; if not, multi-
ply the whole number of the perfons into the
denominator of the fhare of thofe, to whom
there is no return; and the product will fet the
cafe right. The fourth is, when, in the fecond
cafe, there are any to whom no return is made:
then divide what remains from the denomi-
nator of the fhare of him or them, who have
no return, by the cafe of thofe, to whom a re-
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turn muft be made, and, if the remainder
quadrate, if is well; and this is in one form;
that is, when a fourth goes to the wives, and
the refidue is diffributed in thirds among thofe
entitled to a return; as if there be a wife, and
a grandmother, and two fifters by the mother’s
fide: but, if it do not quadrate, then multiply
the whole cafe of thofe, who are catitled to 2
return, into the denominator of the fhare of him
or her, who is not entitled to it ; and the pro-
duét will be the denominator of the fhares of
both claffes ; as if there be four wives, and nine
daughters, and fix female anceftors: then mul-
tiply the fhares of thofe, to whom no return
muft be made, into the cafe of thofe, who are
entitled to a return, and the fhares of thofe, to
whom a return is to be made, into what re-
mains of the denominator of the fhare of thofe,
who are not entitled to a return.  If there be a
fraftion in fome, adjuft the cafe by the before-
mentioned principles.

On the Divifion of the Paternal Grandfather.

Asusgcr the Juft (on whom be the grace
of GOD ) and thofe, who followed him, among
the companions of the Prophet, fay, * the bre-
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<« thren of the whole blood and the brethren by
« the father’s-fide inherit not with the grand-
« father: this is alfo the decifion of ABU

HANIFA  (op whom be GOD's mercy!) and
judgments are given conformably to it. ZAID
the fon of THABIT, indeed, afferts, that they
do inherit with the grandfather, and of this opi-
nion are both ABU YUSUF and MUHAM-
MED, as well as MALIC and ALSHAFIL

According to ZAID, the fon of THABIT (on
whom be GOD's mercy!) the grandfather,
with brothers or fifters of the whole blood and
by the father's fide, takes the beft in two cafes,
from the mukdfamab, or divijion, and from a
third of the whole eftate. The meaning of
mukdfamab is, that the grandfather is placed in
the divifion as one of the brtthrcn,_and the
brethren of the half blood enter into the divi-
fion with thofe of the whole blood, to the pre-
judice of the grandfather; but, when the grand-
father has mcci_ved' his allotment, then the half
blood are removed from the reft, as if difinhe-
rited, and recéive nothing; and the refidue
gocs to the brethren of the whole blood; ex-
cept when among thofe of the wholeé blood
there is a fingle fifter, who receives her legal
fhare, I mean the whole after the grandfather’s
allotment : then, if any thing remains,’ 1t goes
to the half blood ; if not, they have notHing;
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and this #s #he cafe, when a man leaves a grand-
father, a fifter by the fame father and mother,
and two fifters by the fame father only: in thir
cafe there remains to thofe fifters a tenth of the
eltate, and the correét denominator 75 twenty;
but, if there be, in the preceding cafc, one fifter
by the fame father only, nothing remains for
her; and if onc, entitled to a legal ‘fhare, be
mixed with them, then, after he has received
his fhare, the grandfather has the beft in three
arrangements ; either the divifion, when a wo-
man feaves her hufband, a grandfather, and a
brother ; or a third of the refidue /s given, when
a man leaves a grandfather, 2 grandmother,
and two brothers, and a fifter by the fame fa-
ther and mother. Or a fixth of the whole
eftate fs given, when 2 man leaves a grandfa-
ther and a grandmother, a daughter, and two
brothers ; and, when a third of the refidue is
better from the grandfather, and the refidue
has not a complete third, multiply the denomi-
nator of the third into the root of the cafe. If
a woman leave a grandfather, her hufband, a
daughter, her mother, and a fifter by the fame
father and mother, or by the fame father only,
then a fixth is beft for the grandfather, and the
root of the cale is raifed to thirteen, and the
fifter has nothing. Know, that ZAID, the {on
of THABIT (on whom be GOD's gracc!) has
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not placed the fifter by the fame father and
mother, or by the fame father, as entitled to a
fhare with the grandfather, except in the cafe,
named acdarfyyah, and that is, the hufband, the
mother, a grandfather, and a fifter by the fame
father and mother, or by the fame father only;
in which cafe the hufband ought to bave a moie-
ty; the mother, a third; the grandfather, a
fixth ; and the fifter, a moicty; then the grand-
father annexes his fhare to that of the fifter,
and, a divifion is made between them &y the
rule * a male has the portion of two females;”
and this is, becaufe the divifion is beft for the
grandfather. The root is regularly fix, but is
increafed to nine; and a corre& diftribution is
made by twenty-feven. The cafe is called ac-
dartyyab, becaufe it occurred on the death of a
woman belonging to the tribe of ACDAR. If,
inftead of the fifter, there be a brother or two
fifters, there is no increafe, nor #s that cafe an
acdariyyah.

On Succeffion to Vefled Interefis.

Ir fome of the fhares become vefted inhe-
ritances before the diftribution, as i @ woman
leguve her hufband, a daughter, and her mother,
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and the hufband die, before the eftate can be
diftributed, leaving a wife and both his parents,
if then the daughter die leaving two fons, a
daughter, and a maternal grandmother, and then
the grandmother die leaving her hufband and
two brothers, the principle in this event is, that
the cafe of the firft deceafed be arranged, and
that the allotment of each heir be confidered as
delivered according to that arrangement ; that,
next, the cafe of the fecond deceafed be ar-
ranged, and that a comparifon be made between
what was in his hands, o7 vefied in intereft, from
the firft arrangement, and between the fecond
arrangement, in three fituations; and if, on
account of equality, what # in his hands from
the firft arrangement quadrate with the fecond
arrangement, then there is no need of multi-
plication ; but, if it be not right, then fee whe-
ther there be an agreement between the two;
and multiply the meafure of the fecond arrange-
ment into the whole of the firft arrangement ;
and, if there be a difagreement between them,
then multiply the whole of the fecond arrange~
ment into the whole of the firft arrangement,
and the produ& wil/ be the denominator of both
cafes, The allotments of the heirs of the firft
deceafed muft be multiplied into the former
multiplicand, I mean into the fecond arrange-
ment or into its meafure ; and the allotments
VOL. vI. R
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of the heirs of the fecond deceafed muft be
multiplied into the whole of what was in his
hands, or into its meafure ; and, if a third or a
fourth die, put the fecond ‘product in the place
of the firft arrangement, and the third cafe in the
place of the fecond, in working; andthus in the
cafe of a fourth and a fifth, and fo on to infinity.

On Dijlant Kindred,

A pistanT kinfman ir every relation, who
is neither a tharer nor a refiduary. The gene-
rality of the Prophet’s companions repeat a tra-
dition concerning the inheritance of diftant
kig{men ; and, according to this, our malters
and their followers (may GOD be merciful to

* them!) have decided ; but ZAID, the fon of
THABIT (on whom be GOD'’s grace!) fayss:
¢ there is no inheritance for the diftant kin-
“ dred, but the property undifpofed of is placed
“ in the publick treafury;” and with him agree
MALIC and ﬂLSHﬁFH: on whom be GOD's
mercy! Now thefe diftant kindred are of four
claffes: the firft clafs is defcended from the
deceafed ; and they are the daughter’s child-
ren, and the children of the fon’s daughters.
The fecond fort are they, from whom the de-
ceafed defecend ; and they are the excluded grand-
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fathers and the excluded grandmothers. The
third fort are defcended from the parents of
the deceafed ; and they are the fifter’s children
and the brother’s daughters, and the fons of bro-
thers by the fame mother only. The fourth
fort are defcended from the two grandfathers
and two grandmothers of the deceafed; and
they are, paternal aunts, and uncles by the fame
mother only, and maternal uncles and aunts.
Thefe, and all who are related to the deceafed
through them, are among the diftant kindred.
ABU SULAIMAN reports from MUHAM-
MED the fon of ALHASAN, w#o reported from
ABU HANIFAH (on whom be GOD’s mer-
cy!) that the fecond fort are the neareft of the
four forts, how high foever they afcend; then
the firft, how low foever they delcend; then
the third, how low foever; and laftly, the fourth,
how diftant foever #heir degree: but ABU Y U-
SUF and ALHASAN the fon of ZIYAD, re-
port from ABU HANIFAH (on whom be the
mercy of GOD!) that the nearelt of the four
{orts is the firft, then the fecond, then the third,
then the fourth, like the order of the refidua-
ries; and this & taken as a rule for decifion.
According to both ABU YUSUF and MU-
HAMMED, the third fort has a preference
over the maternal grandfather
R 2
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On the Firft Clafs.

THE beft entitled of them to the fucceffion
is the neareft of them in degree to the deceafed ;
as the daughter's daughter, who is preferred to
the daughter of the fon's daughter ; and, if t4e
claimants are equal in degree, then the child of
an heir is preferred to the child of a diftant re-
lation ; as the daughter of a fon’s daughter is
preferred to the fon of a daughter’s daughter;
but, if their degrees be equal, and there be not
among them the child of an heir, or, if all of
them be the children of heirs, then, according
to ABU YUSUF (may GOD be merciful to
him!) and ALHASAN, fon of ZIYAD, the
perfons of the branches are conlidered, and the
property is diftributed among them egqually,
whether the condition of the roots, as male or
female, agree or difagree; but MUHAMMED
{on whom be GOD’s mercy!) conliders the per-
fons of the branches, if the fex of the roots
agree, in which refpeit he concurs with the other
two ; and he confiders the perfons of the roots,
if their fexes be different, and he gives to the
branches the inheritance of the roots, in oppo-
ution to the two lewyers. For inftance, when
@ man leaves a daughter’s fon, and a daughter’s
daughter, zben, according to ABU YUSUF and
ALHASAN, the property is diftributed between
them, 4y the rule “ the male has the portion of
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¢ two females,” their perfons being confidered ;
and, according to MUHAMMED, in the fame
manner ; becaufe the fexes of the roots agree:
and, if @ man leave the daughter of a daughter's
fon, and the fon of a daughter’s daughter, t/en,
" according to the two firft mentioned lawyers, the
property i divided in thirds between the branches,
by confidering the perfons, two thirds of it being
grven to the male, and one third to the female;
but, according to MUHAMMED (on whom be
GOD's mercy!) the property is divided between
the roots, I mean #49/# in the fecond rank, in
thirds, two thirds gomng to the daughter of the
daughter’s fon, namely, the allotment of her fa-
ther, and one third of it to the fon of the daugh-
ter’s daughter, namely, the fhare of his mother,
Thus, according to MUHAMMED (to whom
GOD be merciful!) when the children of the
daughters are different in féx, the property is
divided according to the firft rank rhar differs
among the roots ; then the males are arranged
in one clafs, and the females in another clafs,
after the divifion, and what goes to the males is
collected and diftributed according to the higheft
difference that occurs among their children, and,
in the fame manner, what goes to the females;
and thus the operation is continued te the end
according to this fcheme :
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SISIS|ID[D|[D|D[D]|D D|D|D
PIDIDDID[D[D[D|D|[D|D|D
SID|D|S|[S|[S|D/D|[D|D|D|D
DIDID|S|D|D|S|S|S[D|D(D

SID|D|DID[S|D|D|S|D|D
DID|DIDID[S[D|D[S[D({s|D}

Thus MUHAMMED (to whom GOD be
merciful !) takes the fex from the root at the
time of the diftribution, and the number from
the branehes; as, if 2 man leave two fons of a
daughter's daughter’s daughter, and a daughter
of a daughter’s daughter’s fon, and two daugh-
ters of a daughter’s fon’s daughter, in this form :

The Deceafed,
Daughter Daughter Daughter
Son Daughter Daughter
Daughter Son Daughter
Two Daughters  Daughter Two Sons,

In this ckfe according to ABU YUSUF (on
whom be GOD’s mercy!) the property is di-
vided among the branches in feven parts, by con-
fidering their perfons; but, according to MU-
HAMMED (to whom GOD be merciful ') -the
property is diftributed according to the high-
eft difference of fex, I mean in the fecond rank,
in fevenths, by the number of branches in the
roots ; and, according to him, four fevenths of
it go to the daughters of the daughter’s fon’s
daughter ; fince that is the fhare of their grand-
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father, and three fevenths of it, which are the
allotment of the two daughters, are divided be-
tween their two children, I mean thofe in the
third rank, in moieties; one moiety to the
daughter of the daughter’s daughter’s fon, which
is the fhare of her father, and the other moiety
to the two fons of the daughter's daughter’s
daughter, being the fhare of their mother: the
corre&t divifor of the property is, in this cafe,
twenty-eight. The opinion of MUHAMMED
(on whom be GOD’s mercy!) is the more gene-
rally received of the two traditions from ABU
HANIFAH (to whom GOD be merciful !} in
all decifions concerning the diftant kindred ; and
this was the firt opinion of ABU YUSUF;
then he departed from i, and faid that the roots
were by no means to be confidered.

A Seflion.

OuRr learned /awyers (on whom be the mercy
of GOD!) confider the different fides in fuccef-
fion; except that ABU YUSUF (may GOD
be merciful to him !) confiders the fides in the
perfons of the branches, and MUHAMMED
(on whom be GOD’s mercy !) confiders the fides
in the roots; as, when @ man leaves two dangh-
ters of a daughter’s daughter, who are alfo the
two daughters of a daughter's fon, and the fon
of a daughter's daughter, according to this
fcheme :
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The Deceafed.
Daughter Daughter Daughter
I
Daughter Son Daughter
|
Son Two Daughters,

In this cofey according to ABU YUSUF, the
property i divided among them in thirds, and
then the deceafed is confidered as if he had left
four daughtersand a fon ; two thirds of it, there-
fore, go to the two daughters, and one third to
the fon: but, according to MUHAMMED (to
whom GOD be merciful!) the eflate i+ divided
among them in twenty-cight parts, to the two
daughters twenty-two fhares (fixteen in right of
their father and fix fhares in right of their mo-
ther) and to the fon fix fhares in right of his
mother,
—_— .

On the Second Clafs.

He among them, who is preferred in the fuc-
cellion, is the neareft of them to the deceafed, on
which fide foever he flands; and, in the cafe of
equality in the degrees of proximity, then he,
who is related to the deceafed through an heir,
is preferred by the opinion of ABU SUHAIL,
Surnamed ALF ER};.IDI, of ABU FUDAIL
ALKHASSAF, and of ALI, the {on of ISAI
ALBASRI; but, no preference 15 given to him
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according to ABU SULAIMAN ALJURJANI,
and ABU ALI AL BAITHATHI ALBUSTI.
If their degrees be equal, and there be none
among them, who is related through an heir, or,
if all of them be related through an heir, then,
if the fex of thofe, through whom they are re-
lated, agree, and their relation be on the fame
fide, the diftribution is according to their per-
fons, but if the fex of thofe, to whom they are
related, be different, the property is diftributed
according to the firft rank that differs in fex, as
in the firft clafs ; and, if their relation differ, then
two thirds go to thofe on the father’s fide, that
being the fhare of the father, and one third goes
to thole on the mother’s fide, that being the
fhare of the mother: then what has been allot-
ted to each fet.is diftributed among them, as if
their relation were the fame.

==

On the Third Claji.

Tue rule concerning them is the fame with
that concerning the firft clafs ; I mean, tlaf he
is preferred in the fucceffion, who is neareft to
the deceafed: and, if they be equal in relation,
then the child of a refiduary /s preferred to the
child of a more diftant kinfman ; as, if @ maon
leave the daughter of a brother's fon, and the fon
of a fiter’s daughter, both of them by the fame
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father and mother, or by the fame father, or one
of them by t/e fame father and mother, and the
other by ti¢ fame father only: in this café the
whole eftate goes to the daughter of the brother’s
fon, becaufe fhe is the child of a refiduary; and,
if it be by the fame mother only, difiribution is
made between them 2y the rule, * A male has
* the fhare of two females,” and, by the opinion
of ABU YUSUF (to whom GOD be merciful!)
in thirds, according to the perfons, but, by that
of MUHAMMED (may GOD be merciful to
him !) 1n moietics according to the roots; and,
if they be equal in proximity, and there be no -
child of a refiduary among them, or if all of them
be children of refiduaries, or if fome of them be
children of refiduaries, and {ome of them child-
ren of thofe entitled to {hares, and their relation
differ, then ABU YUSUF (to whom GOD be
mereiful !) confiders the firongeft in confanguini-
¢y; but MUHAMMED (may GOD be merci-
ful to him!) divides the property among the
brothers and fifters in moieties, confidering as
well the number of the branches, as the fides in
the roots; and what has been allotted to each
fet is diftributed among their branches, as in the
Girft clafs: thus, if @ man leave the daughter of
the daughter of a fifier by #he fame father and
mother, fhe is preferred to the fon of the daugh-
ter of a brother by the fame father oz/y, accord-



OF ™HERITANCE. 25

ing to ABU YUSUF (to whom GOD be mer-
ciful!) by reafon of the firength of relation;
but, according to MUHAMMED (may God be
merciful' to him!) the property is divided be-
tween them both in moiéties by confideration of
the roots. So, when @ man leaves three daugh-
ters of different brothers, and three fons and
three daughters of different fifters, as in 2

figure :

The Deceafed.

Sifter _Sifter__Sifter_ Brother__Brother_Brother
by the fame
I'\-’.{nther-Father—Father—-Muthcr—Father«‘Father
and Mother and Mother
Ny e

Son Son Son Daughter Daughter Daughter
Daughter Daughter Daughter.

In this café, according to ABU YUSUF, the
property is divided among the branches of the
whole blood, then among the branches by the
fame father, then among the branches by the
fame mother, according to the rule, *“ the mals:
has the allotment of two females,” in fourths,
by confidering the perfons; but, according to
MUHAMMED (to whom GOD be merci-
ful!) a third of the eflate is divided equally
among the branches by the fame mother, in
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thirds, by confidering the equality of their roots
in the divifion of the parents, and the remainder
among the branches of the whole blood in moie-
ties, by confidering in the roots the number of
the branches; one half to the daughter of the
brother, the portion of the father, and the other
between the children of the fifter, the male hav-
ing the allotment of two females, by confider-
ing the perfons; and tbe effate is correctly di-
vided by nine. If a man leave three daughters
of different brothers’ fons, in this manner :

Tbe Deceafed.

Daughter Daughter

L3 s, |
of a Son of a Brother by the fame

"

Father —— Mother

Daughter

[

Father and Mother
all the property goes to the daughter of the fon
of the brother by the fame father and mother,
by the unanimous opinion of the /learned, fince
fhe is the child of a refiduary, and hath alfo the
Rrength of confanguinity.

w

On the Fourth Clafs.
Tus rule as to them 7, that, when there is
only one of them, he has a right to the whole
property, fince there is none to obftrudt him ;
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and, when there are feveral, and the fides of their
relation are the fame, as paternal aunts and pa-
ternal uncles by the fame mother with the father,
or maternal uncles and aunts, then the fironger
of them in confanguinity is preferred, by the
general affent; I mean, they, who are related
by father and mother, are preferred to thofe,
who are related by the father only, and they,
who are'related by the father, are preferred to
thofe, who are related by the mother only, whe-
ther they be males or females; and, if there be
males and females, and their relation be equal,
then the male has the allotment of two females ;
as, if there be a paternal uncle and aunt both by
one mother, or a maternal uncle and aunt, both
by the fame father and mother, or by the fame
father, or by the fame mother only: and if the
fides of their confanguinity be different, then no
regard is fbown to the firength of relation ; as, if
there be a paternal aunt by the fame father and
mother, and a maternal aunt by the fame mo-
ther, or a maternal aunt by the fame father and
mother, and a paternal aunt by the fame mother
only, then two thirds go to the kindred of the
father, for they are the father’s allotment, and
one third to the kindred of the mother, for that
ir the mother’s allotment ; then what is allotted
to each fet is divided among them, as if the
place of their confanguinity were the fame.
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On their Children, and the Rules concerning them.

Tue rule as to them /s like the rule concern-
ing the firft clafs; I mean, thas the beft entitled
of them to the fucceflion is the nearelt of them
to the decealed on whichever fide he is related ;
and, if they be equal in relation, and the place
of their confanguinity be the fame, then he, who
has the ftrength of blood, is preferred, by the
general affent ; and, if they be equal in degree
and in blood, and the place of their confangui-
nity be the fame, then the child of a refiduary
is preferred to whoever is not fuch ; as, if a man
Jeave the daughter of a paternal uncle, and the
fon of a paternal aunt, both of them by the fame
father and mother, or by the fame father, all the
property goes to the daughter of the paternal
uncle; and, if one of them be by #4e¢ Janie father
and mother, and the other by the fame father
only, then all the eftate goes to the claimant,
who has the ftrength of confanguinity, accord-
ing to the clearer tradition ; and this by analogy
to the maternal aunt by the fame father, for
though fhe be the child of a difiant kin(man,
yet fhe is preferred, by the ftrength of confan-
guinity, to the maternal aunt by the Jame mo-
ther only, though fthe be the child of an heir;
fince the weight which prevails by itelf, that
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is, the ftrength of confanguinity, is greater than
the weight by another, which is the defcent trom
an heir. Some of them (the learned) fay, that
the whole eftate goes to the daughter of the pa-
ternal uncle by the fame father, fince fhe is the
daughter of a refiduary; and, if they be equal in
degree, yet the place of their relation differ, they
have no regard fbown to the firength of confan-
guinity, nor to the defcent from a refiduary,
according to the clearer tradition; by analogy
*o the paternal aunt by the fame father and mo-
ther, for though fhe have two bloods, and be
the child of an heir on botu tides, and her mo-
ther be entitled to a legal fhare, ye# fhe is not
preferred to the maternal aunt by the fame fa-
ther; but two thirds go to whoever is related by
the father; and their regard is fhown to the
ftrength of blood ; then to the defcent from a
refiduary; and one third goer to whoever is re-
lated by the mother, and there fo0 regard is
fhown to ftrength of confanguinity: then, ac-
cording to ABU YUSUF (may GOD be mer-
ciful to him !) what belongs to each fet is divid-
ed among the perions of their branches, with at-
tention to the number of fides in the branches ;
and, according to MUHAMMED (may GOD
be merciful to him!) the property is diftributed
by the firft line, #/a¢ differs, with attention to
the number of the branches and of the fides in
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the roots, as in the firft clafs; then this rule is
applied to the fides of the paternal uncles of his
parents and their maternal uncles ; then to their
children ; then to the fide of the paternal un-
cles of the parents of his parents, and to their
maternal uncles; then to their children, as in
the cafe of reliduaries.

= oD

On Hermaphrodites.

To the hermaphrodite, whefe fex is quite
doubtful, 7r allotted the fmaller of two fhares, [
mean the worfe of two conditions, according to
ABU HANIFAH (may GOD be merciful to
him !) and his friends, and this is the dotrine of
the generality of the Prophet’s companions (may
GOD be gracious to them!) and conformable
to it are decifions grven; as, when a man leaves
a fon, and a daughter, and an hermaphrodite,
then the hermaphrodite has the fhare of a daugh-
ter, fince that is afcertained : and, according to
AAMIR ALSHABI (and this is the opinion of
IBNU ABBAS, may GOD be gracious to them
both !) the hermaphrodite has a moiety of the
two fhares in the controverly; but #be fwo grear
lawyers diﬂ:e:r in putting in praélice the do@rine
of ALSHABI: for ABU YUSUF fays, that .
the fon has one fhare, and the daughter half a
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fhare, and the hermaphrodite three fourths of a
fhare, fince the hermaphrodite would be entitled
to a fhare, if he were a male, and to half a fhare,
if he were a female, and this /s fettled by Ars taking
half the fum of the two portions; or, we may fay,
he takes the moiety which is afcertained, toge-
ther with half the moiety which is difputed, fo
that there come to him three fourths of a fhare;

for he (ABU YUSUFT) pays attention to the
legal fhare and to the increafe, and he verifies
the café by nine: or, we may fay, the fon has
two fhares, and the daughter one thare, and the
hermaphrodite a moiety of the two allotments,
and that 7s a fhare and half a fhare. But MU-
HAMMED (may GOD be merciful to him!)
fays, that the hermaphrodite would take two
fifths of the eftate, if he were a male, and a
fourth of the eftate, if he were a female, and
that he takes a moicty of the two allotments,
and that will groe bim one fifth and an eighth by
attention to both fexes; and the cale is rectified
by forty; fince that is the produ@ of one of the
numbers in the two cafes, which is four, multi-
plied into the other, which is five, and that pro-
dut multiplied by two (which is the number of
the ) cafes; and then he, who takes any thing
by five, Aas st multiplied into four, and he, who
takes any thing by four, ba; & multplied inte
VOL, VI. 5
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five ; fo that thirteen thares go to the herma-
phrodite, and eighteen to the fon, and ninc to
the daughter.

f——————————]

On Pregnancy.
Tue longeft time of preghancy /s two years,
according to ABU HANIFAH (may GOD be

merciful to him !) and his companions ; and ac-

cording to LAITH, the fon of SAD ALFAHMI
(may GOD be merciful to him !) three years;
and, according to ALSHAFIL (may GOD be
merciful to him !) four years: but according to
- ALZUHRI (may GOD be merciful to him!)
feven years: and the tnorteft time for it is fix
months. There is referved for the child in the

womb, accerding to ABU HANIFAH (may
GOD be merciful to him !) the portion of four
fons, or the portion of four daughters, which-
ever of the two is moft ; and therc is given to
the reft of the heirs the {malleft of the portions ;
but, according to MUHAMMED (may GOD
be merciful to him !) there is referved the por-
tion of three fons or of three daughters, which-
ever of the two is moft : LAITH, fon of SAD,
(may GOD be gracious to him !) rcpc-rés this
opﬂrfaﬂ from him ; but, by another report, there
it referved the portion of two fons; and one of
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the two opinions is that of ABU YUSUF (may

GOD be mercitul to him!) as HISHAM re-
ports it from him; but ALKHASS AF reports

from ABU YUSUF (may GOD be merciful to
him!) that there fhould be referved the fhare of
one fon or of one daughter ; and, accerding to
this, decifions are made ; and fecurity muft be
taken, according to his opinion. And, if the
pregnancy was by the decealed, and the widsw
produce a child at"the full #me of the longeft
period alfowed for pregnancy, or within 1t, and
the woman hath not coufeffed her having
broken her legal term of abfiinence, that child
thall inherit, and others may inherit from bim;
but, if (he produce a child after the longelt zime
of geftation, he fhall not inherit, nor thall others
inherit from him: and if the pregnancy was
from another man than the deceafed, and fhe,
the kinfwoman, produce a child in fix months or
lefs, he fhall inherit; but, if fhe produce the
child after the leaft period of geftation, he fhall
not wmherit.,

Now the way of knowing the life of the child
at the time of its birth, is, that there be found
in him that, by which life is proved ; as a voice,
or fucezing, or weeping, or fmiling, or moving
a limb; and, if the fmalleft parz of the child
came out, and he then die, he fhall not inhe-

52



£60 THE MOHAMMEDAN LAW

rit; but if the greater part of him come out,
and then he die, he fhall inherit: and, if he
come out ftraight (or with bis bead firft) then
his breaft is confidered; I mean, if his whole
breaft come out, he fhall inherit; but.if he
come out inveited (or with his feet firft) then
his navel is confidered.

The chief rule in arranging cafes on preg-
nancy is, that the cafe be arranged by two fup-
pofitions, I mean by fuppofing, that the child in
the womb is a male, and by fuppofing, that it
is a female: then, compare the arrangement
of both cafes; and, if the numbers agree, mul-
tiply the meafure of one of the two into the whole
of the other; and, if they difagree, then multiply
the whole of one of the two into the whole of
the other, and the produé will be the arranger
of the cafe: then multiply the allotment of
him, who would have fomething from the cafe,
which fippofes a male, into that of the cafc,
which fuppofes a female, or into its meafure;
and then that of him, who takes on the fuppo-
fition of a female, into the cafe of the male, or
into its meafure, as we have direfted concern-
ing the hermaphrodite ; then examine the two
produéls of that multiplication ; and whether
of the two is the lefs, that fhall be given to
fuch an heir; and the difference between them
muft be referved from the allotment of that
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heir; and, when the child appears, if he be en-
titled to the whole of what has been referved,
it‘is well; but, if he be entitled to a part, let
him take that part, and let the remainder be
diftributed among the other heirs, and let there
be given to each of thefe heirs what was re-
{ferved from his allotment: as, when a man
has left a daughter and both his parents, and a
wife pregnant, then the cafe is redfified by twen-
ty-four on the fuppofition, that the child in the
womb is a male, and by twenty-feven on the
fuppofition, that it is a female: now between
the two numbers of the arrangement there is
an agreement in a third; and when the mea-
fure of one of the two is multiplied into the
whole of the other, the produét amounts to two
hundred and fixteen, and by that sumber is the
cafe verified ; and, on the fuppofition of its male
fex, the wife takes twenty-feven fhares, and
each of the two parents, thirty-fix; but, on the
fuppuﬁtiun of its female fex, the wife has twen-
ty-four, and each of the pareuts, ;thirty-two ;
and twenty-four are given to the wife, and
three fhares from her allotment are referved ;
and from the allotment of each of the parents
are referved four fhares; and thirteen fhares
are given to the daughter; fince the part re-
ferved in her right is the allotment of four fons,

according to ABU HANIFAH (may GOD be
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merciful to him !) and when the fons are four,
then her allotment is one fhare aud four ninths
of .a fhare out of four-and-twenty multiplied
into nine, and that makes thirteen fhares ; and
this clongs to her, and the refidue is referved,
which amounts o an hundred and fificen thares.
If the widow bring forth onc daughiter or more,
then all the part referved goes to'the daughters ;
and, if fhe bring forth one lon or more, then
muft be given to the widow and both parents
what was referved from their thares and what
remains muft be divided among the children:
and, if fhe bring forth a dead child, then muft
be given to the widow and both parents what
was referved from their fhares, and to the
daughter a complete moiety, that is, ninety-
five fhares more, and the remainder, which is
nine fhares, to the father, fince he #s the refi-
duary.

_—=
On a Loft Perfon.

A LosT perfon is confidered as living in re-
gard to his eftate ; fo that no one can inherit
from him ; and his eftate is referved, until his
death can be afcertained; or the term for a
prefumption of it has palled over: now the tra-
ditionary opinions differ concerning that term ;
for, by the clearer tradition, * when, not one
% of his cquals in age remains, judgement may
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* be given of his death;” but HASAN, the

fon of ZIYAD, reports from ABU HANIFAH
(may GOD be merciful to him ') that the term
is an hundred and tweuty years from the day
on which he was born; and MUHAMMED
fays, an hundred and ten ycars; and ABU
YUSUF fays, an hundred and five years; and
fome of them, the learned, fay, ninety years;
and according to that opinfon arc decilions made.
Some of the learned in the lmo fa y, that the eftate
of a luft perfon muft be referved for the final
regulation of the [mam, and the judgement
fufpended as to the right of another perfon, {o
that his fhare from the cftate of his anceftors
muft be kept, as in the cafe of pregnancy; and,
when the term s elapled, and judgement given
of his death, then bLis eftate goes to his heirs,
who are to be fouad, according to the judge-
ment on his deceafe; and, what was referved
on his account irom the eftate of his anceftor,
is reftored to the heir of his anceftor, from
whofc eftate that {hare was referved ; fince the
loft perfon #s dead as to the eftate of another,

The principle in arranging cafes coucerning
& loft perfon 75, that the cafe be arranged on a
fuppofition of his hte, aud then arranged on a
{fuppolfition of his death; and the reft of the
operatien 75 what we have mentioned in the
chapter of pregnancy.
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On an Apofiate.

WaEN an apoftute from the faith has died
naturally, or been killed, or paffed into a hoftile
country, and the Kddi has given judgement on
his paffage ¢hither, then what he had acquired,
at the time of his being a believer, goes to his
heirs, w/hs are believers; and what he has gain-
ed fince the time of the apoftafy is placed in the
publick treafury, according to ABU HANI-
FAH (may GOD be merciful to him!) but,

according to the two lewyers (ABU YUSUF
and MUHAMMED) both the acquifitions go
to his believing heirs; and, according to AL-
SHAFII (may GOD be merciful to him!) both
the acquifitions are placed in the publick trea-
fury; and what he gained after his arrival in
the hoftile country. that i confifcated by the
general confent; and all the property of a fe-
male apoftate goes to her heirs, “who are be-
lievers, without diverfity of opinion among our
mafters, to whom God be merciful! but an
apoftate fhall not inherit from any one, neither
from a believer nor from an apoftate like him-
felf, and fo a female apoftate fhall not inherit
from any one; except when the people of a
whole diftriét become apoftates altogether, for
then they inherit reciprocally.
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On a Captive.

Tue rule concerning a captive is like the
rule of other belicvers in regard to inheritance,
as long as he has not departed from the faith;
bat, if he has departed from the faith, then the
rule concerning him # the rule concerning an
apoftate ; but, if his apofta{y be not known, nor
his life nor his death, then the rule concerning
him #s the rule concerning a loft perfon.

B

On Perfons drowned, or burned, or overwbelmed
in Ruins.

WuEN a company of perfons die, and it is not
known which of them died firft, they are confi-
dered, as if they had died at the fame moment;
and the eftate of each of them goes to his heirs,
who are living ; and fome of the deceafed fhall
not inherit from others: this is the approved
opinizn. But ALI and IBNU MASUUD fy,
according to one of the traditions from them,
that fome of them fhall inherit from others,
except in what each of them has inherited
from the companion of his fate.



COMMENTARY

THE SIRAFIYYAH.

IN our adminifiration of jutice to Moitamme
dans according to their own laws, it will be of
no ufe to inquire, what their leeillator meant
by declaring, that the law of mberitances confii-
tuted ane kalf of juridical knovwledge® : if he in-
tended any thing more than a fireng aflertion
of its importante, he prabably had in contem-
plation the two gencral modes of acquiring pro-
perty, contracts and fuccefion, or the agreement
of partics and the operation of law; and this
explanation of the phrafe, which had occurred
to me un my firfl perufal of it, is alfo fogeetled
by Sayyad SHARIF, together with a more
fanciful inicrpretation, which Mdelous Kasim
has sdopled, that, /fe and death being incident
to our probationary flate in this world, and the

* Page.213,
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law of ficeeffion manifeftly relating to the drad,
it is properly oppofed to all other laws, which
preferibe the duties and afcertain the rights of
the /fuing ; but we merely take notice of the
fentence, that no part of the Sirdjiyyal may be
uncxplained, and proceed to the four afls,
which, on the deceafe of a Molammedan, are
to be fuccefhvely performed by the magiitrate,
or under his authority.

I. A regard to public decency and convehi-
ence, as well as to publick religion and health,
feems in all nations to require, that the bodies
of deceafed perfons be removed out of fight,
with all due fpeed and folemnity, at 2 moderate
expenfe to be derrayed, even before the pay-
ment of their juft debts, cut of the property
left by them, on which no legal claim, from
hypotheeation or otherwile, had previoufly at-
tached : but the Mufelman lawyers, who admit,
that the funeral charges muft in thé firft place
be dofrayed, affizn a very whimfical reafon for
fuch a prionty ; becaufz, they fay, the windmg-
JSocet and other clathes of the dead are analsgous to
JSuttable appare! worn by the living, and confi-
guen:ly [bould rot be liable to the claims of a cre-
ditsr. 'The legal expenfes of burying a Mobam-
medan are very moderate, both in the number
and value of the clothes, in which the deceated
is to be wrapped : as more than #éree picces of
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cleth for a man, or than jue picces for a wo-
man, would be held a prodigal fuperfluity, and
lefs than thofe, a niggardly deficiency, of ex-
penfe, fo, if the funeral clothes of AMru or
Hinpa were dearer than the vefture ufually
worn by them, when alive, it would be a cul-
pable excels; and it cheaper, a blameable de-
fect; but, if in fa& they had been ufed to
wear one fort of apparel on folemn feftivals,
another in vifiting their friends, and a third,
in their own houfes, the value of their vifiting
drefs muft regulate that of their burial, and
either extreme would be too prodigal or too
parfimonious. Should their debts, indeed, cover
the whole of their property, the lega/ expenfe
of the funeral muft be reduced to the fuficins
expenle, as it is called ; that is, to 7we pieces
of cloth for AMRU and to féree for Hinna : the
names, dimenfions, and ufes of all the cloths
ufed in funerals, both for men and for women,

are enumerated in Perfian by Manlavi Kasiy;
but it would be ufelefs to mention them ; and
it feems only neceffary to add on this arti-
cle, that if deceafed perfons leave no property
whatever, or none without a fpecial lien on i,
the funeial expenfes muft be paid by fuch of
their relations, as would have been compellable
by law to maintain them, when living; and, if
there be no fuch relations, by the publick trea-
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fury, in which there is always an ample fund
arifing from forfeitures and efcheats.

II. After the burial, all the juit debts of the
deccated muft be paid out of his remaining
affets, as far as they extend ; and, if there be
many creditors, they muft be fatisfied in equal
proportion, except that a dedt of Fealth, to ufe
the Aradian phrale, muft be difcharged befors
a debt of fickusfi; that is, a debt contradled or
acknowledged, while the party was of found un-
derflanding and body, is preferred, when legally
proved, to one acknowledged in ficknefs, but of
which no other evidence is produced. A re-
ligious vow, or promife of a charitable dona-
tion, asan atonement for fin, conftitates a debt
w1 conference only; and the fum thus promifed
muflt be paid out of a third part of the affets,
after the legal creditors have been fatisfied, pro-
vided that it was bequeathed by will; but, if
no will was made, the temporal eftate (hall not
be charged with a mere debt of religion.

III. The legacies of a Mufelman, to the pre-
judice of his heirs, muft not exceed a third
part of the property left by him, and remain-
ing after the difcharge of his debts: over a
third of fuch refidue he has abfolute power ; and
his legatee f(hall receive it immediately, whe-
ther a fpecifick thing or certain fum of money,
or only a frattional part of his eftate, was be-
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queathed. This is the opinion of Smarir;
though a diftinétion, which the text by no
means implies, has been taken between a deter-
minateand an indcterminate legacy.

IV. We come now ta the diffribulizn of his
eftate, remaming atter the payment of debts
and legacics, among his Zeirs (for fo we may
call them, although »eal and perfinal property
are undiftinguifhed in the laws of the Arabs)
according to certain rules derived from three
fources, the Kordn, the genuine {yfrem of oral
traditions from the legiflator, and thofe opinions
in which the learned and orthodox have gene-
rally concurred *: the order, and proportions, in
which the property of AMRU or HINDA
muft be diftributed, conftitute the principal
fubject of the work, which we have under-
taken to explain.

1. The firlt clafs of beirs are they, who may
be called fbarers, becaufe a certain Jbare of the
eftate is expreisly allotted to each of them in
the Kordn, and particularly in the fourth chap-
ter of it.

2. Next come they, who may be diftin-
guifhed by the name of refiduariss, becaufe they
take the rgfidue after the fbares have been duly
diftributed ; and thev are of two forts, refidu-

= Page 213.
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aries by confanguimity and refiduaries for fpecial
caufe, the former of whom are preferred in the
order of {uccefiion ; the latter are the mafters
or miftrefles of enfranchifed flaves, or their
niale refiduary heirs. 1If no fharers be living,
the refiduaries take the whole; but, if there be
fharers by comfanguinity god no refiduaries, a
farther portion of the inheritance reverts to
them, though never to the widower or to the
widow, while any heirs by blood are alive.

3. On failure of the two preceding claffes,
the diftribution is made among thofe next of
kin, who are neither fharers nor refiduaries:
they may be called the diffapt kindred.

4. Should none of the diftant kindred be
living and eapable of inheriting, the eftate goes
(unle(s there be a widow or a widower, who
ds firft entitled to @ fbare) to him, who may be
called the fucceffor By contraé ; and of that fuc-
ceffion it is neceffary to give an example: if
AmRrU, a man of an unknown defcent, fay to
Zaip, * Thou art my kinfman, and fhale be
“ my fucceffor after my death, paying for meany
' % finc and ranfom, to which I may become
“ liable,” and Z 1D accept the condition, it is
a valid contraét by the Arabian law;.and, if
Z a1D alfo be 2 man whofe defcent is unknown,
and make the fame propofal to Amru, who
likewife accepts it, the contralt is mutual and
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fimilar, and they are fuccefers by contrad reci-
procally.

& If no fuch agreement had been made, but if
AMRU in his life time had acknowledged Za1p,
a man of an unknown pedigree, to be his éro-
tler or his uncle, that is, to be related to him
by his fatber or by his grandfather, though in
truth he had no fuch relation, and the bare ac-
knowledgment of AMRU cannot be admitted as
a proof of it, yet, if Amru die without retract-
ing his declaration, ZA1p is called the acknow-
ledged kinfiman by @ common anceflor, and ftands
in the fift6 clafs of fucceflors, but takes the
eftate before the general divifee.

6. Laft of all comes the perfon, to whom the
deceafed had left the whole of his property by
2 will duly made and proved; for, thoughthe law
fecures to his heirs of the five preceding clafles
two thirds of his eftate, yet it fo far refpeds his
dominson, while he lived, over his own property,
and his will as te the difpofal of it after his de-
ceafe, that it will rather give effet to an inten-
tion not ftritly conforinable to law (for the
Kordn feems to allow pious begusfls only), than
{uffer his eftate to efcheat; which muit be the
confequence of his dying without a reprefent-
ative. All fuch efcheats to the fovereign go
towards a fund for charitable ufes ; and accord-

ing to the {yftem of Zaip, the fon of Tha-
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81T, which has been fhortly explained in a
former publication, that fund, if it be regularly
eflablifbed, is entitled to the whole eftate on
failure of refiduary heirs, without any return to
the fharers, and to the entire exclufion of the
four laft clafies; but this doétrine feems quite
exploded.

BerorEe we proceed to the law of fbares, it
is pmpcf to take notice of the four impedi-
ments to {ucceffion ; which are flavery, homi-
cide, difference of religion, and difference of
country, or of allegiance; the laft of which
difabilities relates only to fuch as are not Mu-
Jfelmans.

1. Slavery, by the Mobammedan law, is either
perfect and abfolute, as when the flave and all,
that he can poflefs, are wholly at the difpofal
of his mafter, or imperfeit and privileged, as
when the mafter has promifed the flave his
freedom on his paying a certain fum of .mcn::_',r
by eafy inftalments, or, without any payment,
after the death of the mafter: a female flave,
who has borne a child to her mafter, is alfo
privileged ; but in both forts of flavery, as long
as it continues, the flave can acquire no proq
perty, and confequently cannot inherit. The
Arabian cuftom of allowing a flave to cultivate
a piece of land, or fet up a trade, on his own
account, {o that he may work out his manu-

VOL. VL. T
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miffion by prudence and indufiry, and by de-
grees nay the price of his frecdom, may fug-
geft an excellent mode of enfranchifing the
black flaves in our plantations, with great ad-
vantage to our country and without lofs to their
proprietors.

2. Homicide is either with malice prepenfe
and punifthable with death, or without proof of
malice, and expiable by redeeming a Mufelman
flave, or by falling two entire months, and by
paying the price of blood ; or, thirdly, it is ac-
‘cidental, for which an expiation is neceffary.
Malicious bomicide, or murder (for, by the beft
opinions, the Arabian law on this head nearly
refembles our own) is committed, when a hu-
man creature is unjuftly killed with a weapon,
or any dangerous inftrument likely to occafion
death, as with a fharp ftick or a large ftone,
or with fire, which has tbe effei?, fays
Ka'sim, of the moff dangerous inflrument, and,
by parityof reafon, with poifon or by drowming ;
but thofe two modes of killing are not fpecified
by him; and there is a ftrange diverfity- of
opinion concerning them : killing without proof
of malice is, when death enfues from a beating
or blow with a flight wand, a thin whip, or a
fmall pebble, or with any thing not ordinarily
dangerous: accidental death is, when it was
aeither defigned nor could have been prevented
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by ordinary care, as if Amru were to fhoot an
arrow at 2 wild beaft, and the arrow by acei-

dent were to kill Zaip, or if Mazin were to
fall from his terrace upon Zurair and kill
him by his fall; in which cafes the flayer
would not be permitted to inherit from the flain.
If, however, 2 man were to dig a pit, or fix
a large ftone, on the field of another, and the
owner of the field were to be killed by falling
at night into the pit, or running againft the
ftone, the doer of the illegal a&, which was
the primary oceafior (but not the caufe) of the
death, mullt pay the price of blood, but would
not, it feems, be difabled from fucceeding to
the property of the deceafed, whom he could
not in ftriétnefs be faid to have killed.

3. An unbeliever thall never be heir to a be-
liever, nor converfely ; bat infidel fubjects may
inherit from infidels,

4. The difference between two ftates or
countries confilts in the difference of fove-
reigns, by whom protetion is given to their
sefpeétive fubjeds, and to whom allegiance is
refpectively due from them: this difference is
particularly marked between 2 country govern-
ed by a Mobammedan power and a country ruled
by a prince of ‘any other religion; for they arc
always, virtually at leaft, in a ftate of warfare,
the firlt being called by lawyerss tbe feut of peace,

T2
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and the fecond, the feat of boffdlity. A differ-

ence of country, therefore, which excludes
from the right of inheriting, is either acfual
and ungualified, as when an alien enemy vefides
in the feat of boflility, or when an alien has
chofen his domicil in the feat of prace, and pays
the tribute exadted from infidels, in which cafe
the #ributary fhall not be heir to the alien enemy
dying abroad, nor converfely, becaufe each of
them owed a f{eparate allegiance ; or the differ-
ence is qualified*, as when a fugitive enemy
feeks quarter, and obtains a temporary refi-
dence in the feat of peace, or when two alien
enemies are fugitives from two different hoftile
gountrics : now, although the #r7butary and the
fugitive aGtually live in the fame kingdom, yet,
fince the fugitive continues a fubject of the
hoftile power, he remains, as it were, under a
different government, and there is no mutual
right of fucceffion between him and the tri-
butary ; nor, by fimilarity of reafon, between
two fugitives, who leave two diftiné hoftile
governments, and obtain quarter for 2 time in
the land of believers, but without any intention
of making it their conftant abode,

Ir none of thefe four incapacities preclude the
heirs of AMru from the legal fucceffion to his
eftate, which we will 1uppofe already fold and

% Pape 215.
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reduced to money of one denomination, the
magiftrate, or his officer, muft proceed to the
diftribution of the fbares; and, as they are a
moiety, a fourth, an eighth, two thirds, one third,
and a fixth, of the aggregate fum, it will be
convenient at firft to confider that fum as con-
fiting of fwenty-four equal parts, fo that the
fhares will be, in whole numbers, fwelve, fix,
three, fixteen, esght, and four.

Tue fharers are twelve perfons, four males
and eight females; but, before we fpecify their
refpective allotments, it is neceflary to premife
that a grandfather and a’grandmothber, according
to the Arabian idiom, fignify a male, and a
female, anceflor in any degree; that a frue grand-
father is he, between whom and the deceafed
no female anceftor intervened; that a falfe
grandfather is, where the paternal line of afcent
was broken by the intervention of a female;
and that a grandmother alfo is called #rze, when
no _falfe grandfatber intervened between her and
the deceafed : in fhort, the only true line of an-
ceftry, according to the Arabs, is an uninter-
rupted fucceflion of paternal forefathers. The
male {harers then are the fatber, the true grand-
father, the brother by the fame mother only, and
the widower : the females are the widsw, the
daughter, the female iffue of the fon, the fifer of
the whole blood, the fifier by the fame father only,
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the fifler by the Jome mother only, the mother
herfelf, and the true grandmothber.

We begin with the mals in the order of the
fbares before enumerated; and, 1. The father
of AMru or Hinpa takes* a fixth abfolutely,
though a fin of the deceafed be living, or any
male defcendant, who claims wholly through
males; but, if there be no fuch male defcend-
ant, he becomes a refiduary beir 5 and, if there
be only a daughter of the decealed, or a Sfemale
defcendant from the fon, he firft has his legal
fhare, or a fixth, and, when her fhare alfo has
been allotted, he claims the refidue. 2. The
true grandfather is excluded from any fhare by
the living father, through whom alone the

dfather bore a relation to the deceafed;
and, although a fimi'ar reafon might afterwards
be applied to the mother, and operate to the
exclufion of her children, yet the father has
the additional ftrength of a double title, both
as a fbarer and a refiduary : but, if the father
alfo be dead, bis father, or true paternal ancef-
tor, has exaétly the fame intereft, except in four
cafes, which will be prefently mentioned. 3.
A fingle half-brother, by the fame mother
enly, takes a fixth, and two or more fuch half-
brothers, a third ; provided that the deceafed

* Page 216.
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left neither children, nor male iffue of a fon,
nor a father, nor a true grandfathes; by any of
whom the brothers by the fame mother are ex-
cluded ; and this article brings us neceffarily to
one clafs of female (harers ; for, in thi inflance,
there is no diftin&tion of fex; both brothers
and fiffers by the fame mother only having an
equal right and an equal fhare in the diftribu-
tion. 4. A morety of Hinpa's cltate, if fhe
die without children, or the ifflue of a deceafed
fon, goes to her widower AMru, who, if fhe
leave fuch iffue, has no more thana fourth.

As cxamples of the father’s rights, let us
fuppofe AMRU to have died worth two thou-
fand four hundred pieces of gold, Ieaving his
father Zaip, and either a fon or a fon’s fon,
OmaRr: in this cafe the four fundred pieces are
the fhare of Zaip, and Omar takes the re-
maining two thoufand; but, if AMRuU lcave
only his father Zaip and either a daughter, or
fon’s daughter, Larna, the father is firft entitled
to the four lundred pieccs, or jfixth part; and,
after Larr A has received fwefvs hundred, or a
moiety of the cftate (which, as we fhall fee, is
her fbare in this cafe), he takes, as refiduary,
the e7ght hundred picces, which remains; fo
that the property of AMRruy is equally divided
between them. Should no relation be left but
Za1p the father, and Leg1p the brother, of the
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deceafed, Lesip is excluded; and the whole
eftate goes to ZAarp. If, in the three preced-
ing cafes, the patérnnl grandfather Sarim had
been left inftead of Zarp, his rights would
have been precifely the fame; and the only
difference between Zarp and Sarim will ap-
pear from the four following examples. 1.
The paternal grandmother would be excluded
by Za1p her fon, but not by his father, her
hufband, Sarmm. 2. If AMru or Hinbpa
leave a father ZA1p, a mother SoLma, and a
widow Zaines, or widower HareTn, the
mother takes a third part of what remains after
ZAINeS or HareTa has received the legal
fhare ; but, if SALim be fubftituted for Zarp,
fhe would have a right to a third of the w/isle
affets, zccording to the prevailing opinion, al-
though Arv Yusur thought her entitled, even
in that cafe, to no more than a third of the re-
siainder. 3. The brothers of the whole blood,
and thofe by the fame father only, are excluded
from the inheritance by Zaip the father, but
not by the grandfather Sarinm, as the beft law-
yers agree, diffenting on this point from their
mafter Asu HAniFan. 4. If AMru had ma-
numitted his flave Yasmin, and died, leaving
his father Zaip and 2 fon OMAR, a fixth part
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of the right of fucceflion to Ya'smin would
have vefted, according to Asu Yu'sur, in
Z a1p, but, if the paternal grandfather Sa'tim
had been left inftead of the father, the whole
intereft would have vefted in the fon: in this
cafe that illuftrious lawyer ultimately diilented
from his mafter and from his fellow-ftudent
Munaammep, who were both very juftly of
opinion, that, whether Za1p or SA'LiM were
alive on the death of the manumittor, the
whole right of fucceffion to the manumittee
vefted in OMmARr.

Let n1s proceed to the fhares of the females;
and 1. If Amru die without children, and
without any iflue of a deceafed fon, his widow
Hinpa muft receive a foursh of his allets; but
her fhare is an eighth only ¥, if any fuch iffuc
be living: fhould he leave more widows than
one, they take equal parts of fuch fourth or
eighth; fo that the legal fhare of the widower
is always in a double ratio to that of the widow
or widows: as, if Hixpa dic worth 7 senty-
four thoufand zecchins, her furviving huiband
Amru muft be entitled either to fwelve or to
fix thoufand ; and if Amru die with the fame
eftate, his widow Hixpa muft have either fix
or three thouland for her fole fhare; or, if
Zawwer and Asra had alfo been legally mar-
ried to Avgv, the three widows muft receive

Page 21°.
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cither fwo or one thoufand zecchins each, as
the cafe may happen. 2. One daughter takes a
moiety, and fwe or more daughters have fwo
thirds, of their father’s eftate; but, if the deceafed
left a fon, the rule, exprefled in the Koran, is
this: *“ to one male give the portion of two
* females;™ and the daughters in that cafe are
not properly fbarers, but refiduary beirs with
the fon, their part of the inheritance being
always in a fubduple ratio to his part. Thus,
if Amru die worth #ewenty-four thoufand pieces
of gold, his only child FaTisma takes twelve
thoufand as her fbare; but, if the have three
fifters, Azza, LLATIFA, and ZuBaipa, two
thirds of the aflets, or fixteen throufand pieces,
are cqually divided between the four girls; and
if there be a fon OmaRr, he muit receive, in
the firlt cafe, fixteen thoufand, while Farrima
has eight; and, in the fecond, efght thoufand,
while fhe and her fifters take each four thou-
fand, picces. 3. If Omar had died before his
father, leaving female iffue, and his father had
then died without any daughter of his own, the
daughters of OMar would have had precifely
the fame fhares, to which thofe of AMrv him-
felf would have been entitled; but, had Fa'r1-
MA been living, fhe would have taken 4a/f the
cftate, or fwelve thoufand pieces of gold, and a
Jixth only, or four thoufand, the complement of
fwe thirds or fixteen thoufand, would have
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been equally diftributed among her nieces.
Had Fa'trima and AzzA been at that time
alive, they would have taken their legal fhare,
to the exclufion of their brother’s female iffue,
unlefs the right of that iffue had been fuftained
by a male in an equal, or a lower degree, who
would have made them refiduaries,  the male
“¢ taking, by the rule, the portion of females;™
but 2 male in a Aigher degree would not have
given them that advantage; and, if Omaxr
himfelf had furvived, his davghters would have
been wholly excluded. The fix cafes, there-
fore, or different fituations, of the female iffue
of OMAR may be thus recapitulated: 1. A
fingle female takes a moiety. 2. Two or more
have fwo thirds, 3. A male in the fame, or a
lower, degrec than themfclves, gives them a
refiduary right in a fubduple ratio to his own.
4. With a daughter of Amru, who is entitled
to Aalf, they would have only a_fizth, to make
up the regular fhare of the female iffue. 3.
They are excluded, if AMru left more daugh-
ters than one, but no male iffuc in any equal,
or alower, degree. 6. A fon alfo of Amru wholly
excludes them. In the three firlt cafes, their le-
gal claims correfpond with thofe of daughters:
but in the three laft their rights are weaker, be-

caufe they are in a remoter degree from the
deceafed.
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The pedigree exhibited in the text*® is called
by the .frabs the tafbbis, becaufe, in their
opinion, it fharpens the underftanding, and
captivates the fancy as much as the compafition
of an elegant Ilove-psem, which the word li-
terally fignifies ; but, without adopting fo wild
a metaphor, we may truly fay, that it is very
perfpicuous, and that no comment, after what
has been premifed, could render it clearer. An
example, however, will thow more diftinétly
than an abftra@ rule, in what manner an
eftate 1s divifible, when a male defcendant
gives a refiduary title to a jfemale in the fame,
or in a Aigher, degree. Call ;the only fur-
viving male defcendant OmaRr, and fuppofe
him to be the brother of AMina, who ftands
loweft in the firft {et of females: here the
higheft female in that fet muft receive a morety
of the affets; the next below her takes a_fixth
together with the higheft of the fecond fet, as
the complement of fwo thirds; and the refidue
muft be divided inte fuve portions, of which
Omar claims fawo and cach of the females in
the fame degree, onec; but the three females
below them arc excluded. If Omar be the
brother of Zaxira, whom we ilzpi:n'fc the
loweft of the middle fet, the remaining 2bird
of the eftate muft be diftributed in feventds,
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becaufe there are fiue females, #Aree in a higher,
and 7ws in an equal, degree with Omar, who
muft always have a double portion ; and, if he
be the brother of Unairza, the loweflt female
of the #fird fet (who, on the former fuppofi-
tion, would have been excluded), there will
be fix female refiduaries entitled to portions
with Omar, but in a fubduple ratio: {o that,
if Amru died worth fwenty-four thoufand du-
cats, the daughter of his fon takes rawelve thou-
fand of them; the two daughters of Lis fons’
fons receive each fws thoufand; and, the refi-
due being ezght, OMaR is entitled alfo to fwe
thoufand ducats, while U~va1ZA and the Sfiue
women, who remain, have each sze thoufand,
which they owe to the fortunate exiftence of
OMmAR. 4.*The rights of fifters by the fame
father and mother, and (5.) thofe of fifters by
the fame father only, are explained in the text
with fufficient clearnefs, but it is proper to ob-
ferve, that the fif#b cafe of the firft clafs is com-
prifed in the févemth cafe of the fecond; and
that (6.) the fifters by the fame mother have
been mentioned in a former fef@ion. There
will be no ufe in repeating the ingenious argu-

ments of IsnU ABBAs in fupport of his diffent
on many points from other old lawyers, nor the

* Page 219,
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folid anfwers, which have been given to his ob-
je&lions ; but a ftory, told by SuariF, may here
be repeated, becaufe it conveys an idea of the
traditionary Arabian law, and fhows from what
fources our excellent author derived his doc-
trine: ¢ HupmamL ufed to relate, that Asv
« Musa, being confulted on the diftribution of
¢ an heritage among a daughter, a fon’s daugh-
¢ ter, and a fiffer, anfwered, zhe firjl muft bave
“ a moiety; the fecond a fixth; and the third,
¢ cohat remains; but © Confult Innwu MAEI.IUD,
« added he, and apprize me of his anfwer:”
« when Iexuo MAEI;HD, was confulted, he faid,
¢ that he was prefent, when MusAMMED him-
¢ felf gave the fame decifion;’ and, when that
anfwer was reported to Asu Musa, he faid,
“ you muft put no queftions to me, as long as
« that illuftrious lawyer remains with you.”
7. * Although the differcnt rights of the mother
in different cafes be very clearly explaincd, yet
her title to @ third of the refidue may be illuf-
trated by two examples: firflt, if Apura leave
only her hufband W AmMIK, her mother S6ADA,
and her father Mazin, half of her eftate goes
to W amMik, a third of the othei half, or a fixth

of the whole, to S6Apa and the remainder to
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Maziy; but, fecondly, if WaMIK leave only
his wife Apuara, his mother Za1neg and his
father LEmID, the widow takes a quarter of his
property, while ZA1NeB has a third, and Lg-
BID two thirds, of the remaining three quarters.
8. In giving an example of the divifion between
two great grandmothers ¥, we may anticipate in
fome degree the arithmetical part of the work,
which will be found extremely clear and inge-
nious, The pedigree exhibited by Suaxir is
in this form :

Father Mother Mother
Lol st g
Father Mother
J
Father

Now the paternal grandmother’s mother, and
the mother of the paternal grandfather, are to-
gether entitled to a fixth, and the paternal
grandfather’s father to the refidue, of the eftate,
which ought, by the general rule, to be divided
into /ir parts, becaufe fix is the denominator of
the fhare; but, to avoid a fraction, we muft

* Page 221.
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obferve the proportion of ons, or the fixth part,
to #wo, or the number of perfons entitled to it;
and, fince on¢ and fwo are prime to each other,
we muft multiply w0 into fix, and the produét -
is the number of parts into which the property
muft be divided; fo that of fwelve. cows or
horfes the great grandfather will have e, and
each of the great grandmothers, ore.

The great grandfathers are called anceftors in
the fecond, and their fathers, ancefors in the
third, degree, and fo forth; and it muft be re-
marked that in thefe tables the number of female
anceftors, who inherit with the males, is equal
to the number of fuch degrees: thus in the fol-
lowing;

F M M M

there are thres great great grandmothers, and-
the eftate muft be divided into eighteen parts,
becaufe one and three are prime to each other.
We fuppofe in both pedigrees, that the higheft
line only are left by the deceafed Amru; for,
by the text, the nearefl female ancefior excludes
the more diftant; and, if he leave his father
ZunAr, and his paternal grandmother Azza,
with LAxc A his maternal grandmother’s mother,
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ZuHAIR takes the whole inheritance ; for he
excludes Azza, and fhe, being nearer in de-
gree, excludes Laira.

Let us conclude the fubjeé with a cafe put
by SsARriF in illuftration of the pedigree in the
text: ZUBAIDA gave her daughter’s daughter
Mavya in marriage to her fon’s fon Baskag,
and the young pair had a fon AMru, who ac-
quired an eftate, and died: now ZuBAIpA was
both paternal and maternal great grandmother
of Amru, and had, therefore, a doubie relation
to him; but another womap, named Zunra,

had married her daughter Sorma to Farep,
who was the fon of Zusarpa, brother of
ABLA, and father of Basuar; fo that Zuura
was AMRU’s paternal grandmotler’s mother,
and had only a fingle relation ; as it will appear
by the following arrangement of the family:

ZUHRA ZuBAaiDA
SormMAa — Fa'RED ABrLA
Basuar - Mayya
AMru

The cafe of a #riple relation will be no lefs evi-
dent from the following pedigree : -

VOL. VI, U
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ZuHRA ZUBAIDA
SormMa——Farep AsrLa  ZAINEB

/ |

BassaR——————Mavyvya Azza
AMRU FaTiMma
LAlD

For, if AMru, whom in the former cafe we
fuppofed to be dead without iffue, had lived

and married his coufin FATiMa, by whom he
had a fon Zamp, who died leaving property,
Zusaipa would have a #riple relation to the
deceafed ; firft, as his maternal great grandmo-
ther’s mother ; fecondly, as his paternal grand-
mothers grandmother; and thirdly, as the mo-
ther of his paternal great grandfather; but
Zunra has only a fingle relation to Zaip,
as grandmother of his paternal grandfather
BasHAR.

In both thefe cafes a fixth of the affets is
divided egually between the fwo female ancef-
tors, by the opinion of Asu Yusur, and, ac-
cording to one authority, by that of his great
mafter alfo; but his fellow-ftudent MunAmM-
MeD (whofe arguments, and the anfwers to
them, it is needlefs to add) contended, that
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Zugaipa would be entitled in the firlt cafe to
two-tbirds, and in the fecond, to threc-fourtbs,
of that fixth part, according to the number of
modes, in which fhe was related to AMRruU or
Zaip.

No comment could add perfpicuity to the
chapter on refiduary heirs ®, until we come to
the cafes of inheritance from enfranchifed
flaves 4, where a fhort ¢lucidation of the text
appears neceffary. If Amru enfranchife Neg-
G1s, and die, leaving a fon Becgr, and a daugh-
ter L.arLa; then, on the death of Nercgis
without refiduary heirs by blood, his property
goes wholly to BEcg, and Laira, by the tra-
- ditionary rule, takes nothing; but, fuppofe
Laica herfelf to manumit her black flave,
Susin, who then purchafes a flave Misc, and
gives him freedom ; and fuppofe Susewn firft,
and Misc afterwards, to die without refiduary
heirs, in this cafe the eftate of Misc goes to
LaiLa; nor would there be any difference, if -
the two manumiffions had been conditioned to
pay a certain fum of money at a certain time.
The cale of a manumiffion promifed on the
death of the mittrefs, has rather more difficulty ;
but an example will make it clear: Laira
promifes Nercis, that, on her death, he fhall

* Page 292. + Page 9225.
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be free; but, by the perfuafion of a Chriffian
friend, the renounces her faith, and feeks re-
fuge in a hoftile country: now a believer can-
not be the flave of an infidel; and the Mobam-
medan judge pronounces accordingly, that NeRr-
c1s has gained his freedom; but Laiva, re-
'penting of her apoftafy, returns to her native
country and her former belief; after which
NerG1s dies without heirs: Larra fucceeds
as refiduary to her promifee, as the would have
fucceeded to a flave of Nercis purchafed after
the decifion of the judge, if a fimilar promife
of manumiffion at his death had been made by
the mafter; and if that fecond promifee had
died without heirs after her repentance and re-

turn. Should Carur, a flave of La1ra, mar-

ry, with her confent, Merjana, the freedwo-
man of AMRU, the fon of that couple would
be born free, becaufe, in refpe& of freedom or
flavery, @ child bas the condition of its mother,
and he bears a relation to AMRvU her manumit-
tor; but fhould Larra give Carur his free-
dom, he would draw that relation from Amru,
through himfelf, to L.Aira, fo that fhe would
fucceed to the fon of Carur and Merjana,
if he died after his parents and without other
heirs of the firft or fecond clafs : the cafe would

be fimilar, if Carur being enfranchifed, had
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bought a flave Misc, and given him in marri-
age to the freedwoman of Zaip; for, if the
iffue of that marriage had been a fon, born free,
but with a relation to Zarp, and if CArur had
then given Misc his liberty, he would have
drawn from Za1p the relation of his freedman’s
child, and transferred it, through himfelf, to
Laira his former miftrefs. . This dotrine of a
relation (as the Arabs call it) firft vefled through
the mother and then devefled through the father,

is founded on a decifion of OTHMAN in the

cafe of ZugAIr and Rar1.

We had occafion before, to mention the dif-
ference (according to ABu Yusur) between the
Jfather, and the grandfatber, of the manumittor
in regard to their fucceflion, with his /on, to the
property of a freedman; nor can any thing of
moment be added here; but it will be proper to
explain at large the concluding cafe in the chap-
ter of refiduaries, which proves, that the rela-
tion of enfranchifement may arife by the 2& of
law as well as by the a7 of the party. Let it be
premifed, that marriage is prohibited between
kindred of two claffes; firft, between all thofe
in afcending or defcending lines of confangui-
nity, who are called mear; fecondly, between
brothers and fifters, and their iffue, or between
nephews or nieces and aunts or uncles, paternal



204 A COMMENTARY ON

or maternal, who are called rmtermediate ; but,
Letween thofe of the third, or Jijfant, clals, as
the firft or other coufins, there is no prohibi-
tion: now, if AMrRu or Hinpa purchafe a
kinfwoman or kinfman within either of the pro-
bibited degrees, the flave becomes inftantly
free, and a right of fucceflion velfts in the pur-
chafor, though the mafterfhip began and ended
in one moment. Call the three daughters of

HareTH a flave, ZuBAIDA, SAFIYA, AMINA,
who derived freedom from their mother, and

twe of whom, the firft and third, purchafe Ha-
reTH for fifty pieces of gold: he becomes in
that inflant free; and, if he die leaving pro-
perty, two thirds of it go to his three daughters
as their legal fhares, and the refidue belongs to
the two, who procured him liberty; three fifths
of it to Zusaipa, who contributed her #/irty,
and two fifths to AMina, who added her rwen-
ty, pieces. To arrange the difiribution without
frattions, begin with three, the denominator of
the legal fhare: now fwe, its numerator, is
prime to the number of ftharers ; and one is prime
allo to /ive, the number of refiduary portions;
but téirty and twenty are compofed to one an-
other, fince fem meafures thirty by téree and
twenty by fws ; and ffve, the fum of thofe tenths,
may be confidered as ftanding in the place of the
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number of refiduaries: apain, fue and three are
prime to each other, and their produ is fifteen,
which, being muitiplied into three, the firft-
mentioned denominator, produces for#y-five, the
number of equal parcels, into which HARETH'S
eftate muft be divided; fo that #hirty, or fws
thirds, may be diftributed in fens to the three
daughters, and fifteen or the refidue, in #hrees to
the fws, who redeemed their father ; Zusaipa

taking in all mneteen, AMINA fixteen, and SA-
FIYA, only fem, portions of the inheritance.
This is the calculation of SwAriF, and the
grounds of it will preflently appear; but the
operation might have been fhortened thus: mul-
tiply the denominator of the /ega/ fhare into the
number of fharers, and then multiply the pro-
dué& into the denominator of the refiduary por-
tions.

The chapter of exclufion® is very perfpicuous;
but the cafe of an unbelieving heir having really
occurred in the time of ALi, we may infert it
as a monument of early Arabian jurifprudence.
SormA had embraced the new faith, and died,
leaving her hufband, and two brothers by the
fame mother, who were all three believers,
with a /o, who continued an infidel: on a dif-
pute concerning the inheritance, AL1 and ZAID

o e
¥ Page 236,
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gave a moiety to the widower, confidering the
fon as actually dead, a third to the half-brothers,
and the reft to fuch of the refiduaries as be-

lieved in the Kordn; while Isnv’s Masvop
infifted, that the fon was dead as to the right of
inheriting, but alive as to the power of exclud-
ing, and thought that he drove the widower
from a moiety to a fourth part only of SoLmA’s
eftate; but the former opinion has prevailed,
and in a curious book (for which there muft
have been abundant materials) entitled Te Dif-
Jenfions of the Learned, it is admitted, that, by
univerfal affent, if AMRruU leave a father, who is
either a flave or an infidel, and a paternal grand-
father, who is both free and a believer, the
father is confidered as dead in Jaw to all pur-
pofes, and the grandfather is heir to Amru.
We come now to the 4rabian method of af-
certaining the fmalleft number of parcels, into
which an eftate can be divided, fo as to avoid
fraftions in the legal diftribution of it: that
number we call the demominator, or devifor, of
the efate, though the Arabick word mean lite-
rally the place of coming out ; and the problem
is eafily folved by the following rules: if the
two numbers in queftion be prime, multiply
one of them into the other; if they be compofit
to each other, multiply the meafure of one into
the fecond, and the produ¢t will be the number
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fought. The whole fection *is as clear as it
could be made in a verbal tranflation; and it
would be fuperfluous to add examples of all the
cafes, which muft occur to every one, who has
attentively perufed the preceding parts of the
work.

A cafe, which arofe in the reign of Omaxg,
has given occafion to fome debatet: Laira
died, leaving only AMRU her hufband, Hinpa
her mother, and AsLA her fifter of the whole
blood. Now the hufband and fifter were each
entitled to a moiety, and the mother, to a third,
of Larra’s property, which, by the rule then
eftablithed, could be divided into_fix parts only;
but Apsas, a companion of MunaAMMED, be-
ing confulted by the Caliph, propofed, that the
regular divifor fhould be fo increafed, that of
eight parts AMRU and ABLA might each take
three, and HiNDA fwo. The fon of ABBAsS,
whofe opinions were always rather ingenious
than folid, was prefent at the decifion; but,
fearing the bad temper of the Caliph, fuppreffed
at that time his own fentiments: he thought,
that the fffer, having (as we have feen) a
weaker right, fhould bear the lofs, becaule,
where different rights concur, the weakeft invaria-
bly yields; and he faid, that if an arithmetician

* Page 226. + Page 227,
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could number the fands, yet he could never
make ¢wo halves and a third equal to a whole;
but his opinion has never been adopted, becaule,
although the fiffer may in fome cales be re-
moved into a diflinét clafs of heirs, yet, with a
hufband and a mother of the deceafed, her fhare
is fixed by pofitive law, and fhe cannot by any
means be deprived of it; fo that the fhares of
all the claimants muft be diminifhed in exadf
proportion ; for inftance, if the property had
been rwenty-four pieces of gold, the mether
would claim ¢/ght, and each of the other heirs,
twelve ; now thofle claims cannot all be fatisfied,
but eight is to twelve, as_fix to mine, which will
be the refpeétive fhares, according to the de-
cifion of ABBas.

Examples of the divifor fix increafed to ffven
and to mine, or of twelve to thirteen, fifteen, and
JSeventeen, would appear equally ingenious, but
would fwell this commentary to an immoderate
fize: there are two decifions, however, deferv-
ing particular notice, becaufe they were made in
real caufes, and have been univerfally approved.
ZusamA left her hufband Apnaw, with zwe
Nfiers of the whole blood, two fiffers by the fame
msther only, and the motber herfelf ; whofe legal
fhares, in order as they are mentioned, were
a moicty, two thirds, a third, and a fixth: it was
impofiible, therefore, to diftribute them out of
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thirty picces, for inftance, divided into fix equal
parcels ; but the judge, named Suurain, di-
vided the whole eftate into zen parcels, each con-
fifting of #bree pieces. and allotted them to the
claimants in the proportion of their fhares; that
is, to the hufband, tbree parcels, to the fifters
of the whole blood, four; to the half-fifters,

two; and to the mother, one ; afluring ADNAN,
who at firft complained of the judgement, that
Omar had made a fimilar decifion; and this
cale acquired celebrity among the Arabs by the
name of SuurAIHIYYA. The next cafe, which
was anfwered at once by Avri, while he was
haranguing the people in the mimbar, or pulpit,
at Cura, is fully ftated in the text: the fhare
of the widow was, regularly, an eightb; that of
the daughters, #wo thirds; and that of each pa-
rent, a fixth, all which cannot be diftributed out
of twenty-four parcels; but Ari pronounced,
that the property of the deceafed fhould be di-
vided into fwenty-feven equal parts, of which
the widow fhould have rfiree; the daughters
fizteen ; and the two parents, eight. Tt is re-
corded, that, when the perfon, who confulted
Avri, was much diffatisfied with his anfwer, and
afked whether the widow was not legally entitled
to an eighth, the Caliph faid rapidly, “ it is be-
come a minth,” and proceeded in his harangue
with his ufual eloquence,
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The arithmetical part of the Sirdjiyya * is very
fimple, and may be found in the firft pages of
all our elementary books; but the difference of
the Arabian idiom occafions a little obfcurity.
- The chapter on primes and meafures is founded
en a fimple analyfis: when two numbers are
compared, they are either equal or unequal ; if
unequal, either the fmaller is an aliquot part of
the greater, or they have a common meafure,
which muft either be unst alone, or fome num-
ber, which the Arabs define a multituds compafed
¢f units, When the greateft common meafure
is found by the rule, they confider the two
numbers as agreeing in a fra@ion, which has
that common meafure for its denominator and
unit for its numerator ; but the nature of the Ara-
bick language makes it impeffible to exprefs in a
fingle word the fractions lefs than a fenth - thus
twenty-feven and twenty-four a gree, as they ex-
prefs it, ina third ; and a #5id of each number
is called its wafk, or meafure, as zine of twen-
ty-feven, and ejglt of twenty-four. Afier this
explanation of the word, which is tranflated the
meafure, there will be no difficulty in the fol-
lowing cafes.

I. + AMRuU leaves only his father and mother
and ten daughters : now, by the rule, his eftate

* Page 228, + Page 230,
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fhould be divided into fix parts, becaufe the
fhare of each parent is a _ffixth, and that of all
the daughters #wo #Airds; but four parts cannot
be diftributed, without a fraltion, among fex
perfons; for which reafon we muft multiply
JSie, which is the meafure of fen, into Six,
which is the firft number of parcels, and the
product fhirty is the number of lots, into which
the property of AmMru muft in fact be divided;
each of his parents taking fve lots, and each of
his daughters rawo.

II. Hixpa leaves her hufband, both her pa-
rents, and fix daughters ; whofe legal fhares are
a_fourth, two fixths, and two thirds, of the inhe-
ritance: now the regular denominator of the
lots would be fwelve, but it is raifed to Sifteen;
and fince efg/t parcels cannot be diftributed
equally among fix daughters, the meafure of fix,
or three, is multiplied by fifteen; fo that of
Jortyfive lots nine may go to the hufband, rivelve
to the parents, and fwenty-four to the daughters,
in exalt proportion to their firft diftributive
fhares.

It will be very eafy to apply the remaining
rules to all the other examples given by SirA-
J'UpDIN®; but fince, in the two laft cafes,
which are not likely to occur, the inheritance

* Page 230.
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muft be divided ino 4320 and 5040 parcels,
the cilculation, after the Arebian mode, in
words at length, would be infufferably tedious,
and the reader may make it in figures with
little or no trouble. The latter of thofe two
cales* is, however, fubjoined; becanfe it will
fully explain the fecion, in which no examples

are given. SAAD leaves fwo wives, fix female
anceftors, capable of inheriting together, ‘en
daughters, and /even paternal uncles, whofe
fhares of twenty-four (the root, as they call it, of
this cafe) are tbree, four, fixteen, and ome; for
the uncles can only take what the others leave.
Now by obferving the primes and meafures, and
working according to the rule, we come to 210,
which muft be multiplied by fwenty-four, and
the produét gives the fmalleft number of par-
cels, into which SAAD’s eftate can be duly di-
vided: the produés of that multiplicand (210)
by 3, 4, 16, give 630, 840, 3360, which are
the allotments of the wrves, female anceflors, and
daughters ; and the allotment of each fharer ap-
pears at once from the following proportions :

Persani. Firsi Share. MuoLTIrLICAND. EHARES oF EACH.

20 i ags A2 450 : 531.
B e N v 210 - 140.
o 210 i3 9o : 336.

* Page 202
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The latt a&k of the Mu/elman judge is to make
an aClual divifion of the ftate *; and we will
fuppofe that Laira, in the cafe anlwered by
by AsBas, bad left Zaines and Asra, two
fifters of ine whole blood, with Amru, her
hufband, and Hinpa, her mother; and that
her property amounted ‘only to rwenty-five
gold mabrs : now the root of the cafe is in-
creafed, as we have feen, from Sfix to eight,
which is prime to twenty-five; and ‘the pro-
ducts of rwo, the fhare of each fifter, of three,
the fhare of the hufband, and of one, the fhare
of the mother, multiplied by the number of
gold mobrs, are 50, 75, and 23, which, divided
by eight, give the following fhares: to each
fifter, 6 mobrs, 4 rupees; to AMRU, gm. 6 r.;
to HiNDA, 3m. 27. Had Lara’s eftate

been ffty gold mobrs, the diftribution would
have been thus;

. M. R.
ZAINEB, . . . 12, 'S,
ABEAS O N e g
MR T D 98 g

FRLNAL SOt M

It feems necdlefs to give examples of the
fimple rules for afcertaining the dividends of
cach ¢/afr; but the paflage concerning creditors,

* Page 233,
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at the clofe of the chapter, is made obfcure by
extreme brevity, and requires a fhort illuftra-
tion. Suppofe the affets of AMRU to be mme
pieces of gold ; his debts, ffve pieces to SAAD,
and fen to AEMED ; here the aggregate of the
debts, fifteen, is compofit to mime, and their
meafures are five, and three; fo that, by the rule
before-mentioned of diftribution among berrs,

ArMeED will receive Jfix, and SAAD, fhree
pieces ; but, had the debtor left thirteen, which
would have been prime to the amount of both
debts, then fifteen, ftanding in the place of the
werification, as they call it, muft be the devifor
of the feveral produdls, arifing from the mul-
tiplication of fem and ffve into thirteen, and the
quotients 8% and 4; will be the refpective divi-
dends of AEMED and SAAD.

The practice of fubtraition® arofe from the
cafe of ABpuk’'RArMAN and his four wives,

decided in the reign of OTEMAN ; and the fec-
tion concerning it will be made clear by a fuller
explanation of the example in the text. We
have feen, that the widower is entitled to a
moiety, the mother to a third, and the uncle, to
the refidue ; fo that, if LA1LA’s eftatc be divided
into_fix parcels, the diftribution may be made
without a fra&tion : but if the widower agree to

* Page 234
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keep the mabr, or nuptial. prefent to his wife,
wiﬁc_hhehadtievcra&uallypaid. inftiad of his
three fixths of the whole, the remainder, after
deduing the wakr, muft be divided into féree
parts, of which the mother will have #ao, and
the uncle ome. So, if the mother agree to take
a jewel, or other fpecifick thing, id lieu of her
w0 fixths ; or the uncle, a flave or a carriage, in
the place of his fixtd part, the remainder, which
would be four parts in the firft cafe, and ffve in
the fecond, muft go to the other claimants in
Proportion to their {hares, Again; if Amry
leave his mother FATIMA, two fifters by the
fame mother, LATIFA and SoLma, and the fon
of a paternal uncle, SELIM; here alfo the in-
heritance muft be divided, by the rule, into /i
parts: now, if the deceafed left a female flave
and thirty gold mokrs, and, if SorMA confented
to keep the flave inftead of her legal fhare, or a
Jixth, the remainder of the property muft then
be divided into fve parcels, fix gold mobrs in
each, of which FATIMA and LaTira muft

receive each ome parcel, and SEL1IM, the three

parcels, which remain. It is obvious, that, if

the firft calculation were made, in the preceding

cales, on a fuppofition, that the taker of the

fpecifick thing was dead or incapable of inhe-

riting, there would be either a defedt or an ez-
VOL. VL. X
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cefs it fome of the allotments to the other
claimants.

There is no difficulty in the chapter on the
return®, except what arifes from the Arabick
idiom, to which the reader is probably by this
time habituated ; but it is neceflary to remark,
that, although, by the letter of the Kordn and
the firi& rules of law, no refurn can be made
to the widower or widow, yet an equitable prac-
tice has prevailed, in modern times, of return-
ing to them on faiure of f[barers by blood and of
difiant kindred. 'The laft cafe in the chapter can
rarely occur ; and the refult of the calculation
(which fills ten pages in the Perfian work of

Maulavi Kasim) is, that, of 1440 parcels, the
four widows take (36 X 5=) 180; the nine
daughters (36X28=) 1008 ; and the /ix female
anceftors (36X 7=) 252 ; fothat 45 parts go to
each widsw, 112 to each daughter, and 42 to
each female anceffor.

The rights of the paternal grandfather have
been more difputed than any other point of
Arabian law ; no fewer than fevemty contra-
dictory decifions having been made concerning
them in the reign of OmaAR ; but the difpute is
now fettled among the Sunnss according to the

opinion of Agu HaNira ; and the chapter on

* Page 235—237.
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drvifion feems to have been inferted merely from
relpe to ABv Yusur and MunamMMED, who
diffented on this point from their mafter *: it
is one of the cleareft chapters in the Sirdjryyas,
and will be uteful to us, if the queftion {hould
arife in a family of Shidks, who follow, no
doubt, the opinions of ALt and-Zaip. The
cafe called acdariyya, which was decided by the
fon of Tua1T, and has acquired fuch celebrity
in Irdk, that it is diftinguifhed among the law-
yers of that country by the epithet of algharra,
or the /uminous, is a perfpicuous example of the
grandfather’s divifion in a dowble ratio with the
fifter: the conjetture, formerly hazarded by
myfelf, that it was named acdariyya, becaufe
the rules of inheritance are diffurbed by it in
favour of the grandfather, had occurred, I fee,
to fome Arabs, and is mentioned by Smar1F
without difapprobation. v

It will be neceflary to illuftrate by examples
the chapter on fucceffion to vefled bereditary in-
terefts T : and, firft, we may fuppofe, that Za1p
had two wives, named ZAINeB and LaTira,
and that Zaines died potfeffed of feparate pro-
perty, leaving her hufband, her mother Zunra,
and Hinpa, her daughter by her former huf-
band: now the legal fhares, in order as the

* Page 2357—240 t Page 240—242.
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fharers are named, would be a Sfourth, a jixth,
and a maicty ; fo that regularly the eftate fhould
be divided into fwefve parts, but it is here di-
vided into four, becaufe there muft be a refurn
to Zuura and Hinpa, in the proportion of
their fhares, that is as one to three; but, when
Zaip has taken his fourth, the three fourths,
which remain, cannot be diftributed in that pro-
portion ; and, fince zbree and four are prime to
each other, we therefore multiply four, confi-
dered as the number of perfons entitled to a re-
turn, into four, the denominator of the hul-
band’s fbare, and the fquare number anfwers
the purpofe of integral diftribution ; for of fix-
teen parcels ZArp will be entitled to four, Zun-
RA to three, and HINDA to mine.

Suppofe next, that Za1p himfelf dies, before
any diftribution a@ually made, leaving only
L ATiFA before-mentioned, his mother BAsira,
and his father Asip: here four parts of the
former inheritance having vefted in him, the
diftribution is eafy; one part going to LATira,
as her faurth, one allo to Basira, as her third
of the refidue, and fwo parts to ABID; in exat
proportion to their feveral claims on his own
eftate.

Thirdly, fuppofe Hinpa to die before any
aftual diftribution, leaving the before-named
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Zunra, her / grandmother, ZueBArpA her
daughter, and two fons, HA'T1r and BAsuAR :
now fhe had a vefled intereft in nine parts out of
the fixteer, and, her own eftate being divifible
into_fix parts, we obferve, that mime and Jix are
.compofit to each other, or agree, as the Arabian
phrafe is, in @ third ; fo that a third of fix, or
fwo, muft be multiplied into fixteen, and the
produ& thirty-two will be the denominator
for both cafes; for of thirty-rwo parts mine will
veft in Zvura (/fix as mother to ZATNEB,
and £hree as grandmother to HiNDa), fwelve in
the two fons, téree in Zusaipa, and eight in
Za1p's reprefentatives; fince, to afcertain the
fhare of each individual, the juft-mentioned
ihares out of fixteen muft be multipiied by fwo,
and thofe out of fix, by ¥hree, which is here
called the meafure of Hinpa’s vefted intereft.
Let us fourthly fuppofe, that Zunra alfo
dies before any diftribution, leaving her huf-

band CJ;.AB‘, and two brothers CAris and

TaArtr. Now her own eftate is arranged by
Sour, the hufband taking a mosety, and each of
the refiduaries“one fourth ; but four and nine are
prime to each other ; and four, therefore, mul-
tiplied by birty-tws, produces an bundred and
twenty-eight, the denominator of both cafes:
we muft then multiply by four the fhares out of
thirty-two, and by nine the fhares out of four,
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and the produé&s will be lots of the feveral

claimants ; eight parcels going to LaTIFA, /ix-
teen to ABID, eight to BAsIRA, forty-cight in

moieties to HaTir and BasuARr, twefve to Zu-
BAIDA, eighteen to Caas, and cightcen in

moieties to Car1s and TaxiF.

‘We nced only add, that, although the con-
clufion of the chapter before us be oblcured by
its extreme concifenefs, yet it plainly means,
that, # when any number of heirs die fuc-
« ceffively before the diftribution, if the fbares
¢ gefted in the laft deceafed do mot quadrate
¢ with the arrangement of his own eftate, we
« muft confider all thofe, who died before him,
“ a5 one deceafed beir, and himfelf as the fecond,
« and then work by the preceding rules;” to
give more examples would be very eafy, but
the reader would find them infupportably te-
dious.

All controverfies on the claims of the mext of
kin, who are neither fbarers nor refiduaries, are
now at an end ¥; for it feems to be fettled, that
they fucceed according to the order preferibed
in our text.

I. On the firff clafs of diftant kindred the

doéirine of ABU YusuF has fur more {implicity

* Page 243, 343.
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than that of Mus AMMED, in which there is an
appearance of intricacy ; but an attentive reader
will find no difficulty in the cafe reduced to the
form of a table, in which the loweft of the
fix ranks are fuppofed to be the claimants of

AMRU's eftate * : he will fee, that Asu YUsUF
would divide that eftate into fiffeen parts, giving
one to each of the female, and 7wo, by the rule
in the Koran, to cach of the male, defcendants;
but that MunaMMED would arrange it in fixty
parcels, fawenty-four of which would go to the
reprefentatives of the three fons, and thirty-fix
to thofe of the nine daughters; due regard be-
ing paid to the double portion of the male de-
fcendants, fo as to bring the fhares of the twelve
claimants to the following order from the left
hand, rwelve, eight, four; nine, three, Sfix; fix,
tws, four; three, two, one. The correctnefs of
this method has, it feems, obtained it a prefer-
ence over that of Asu YusuF, whofe praftice,
however, is followed, on account of its facility,
in Bokhdra and fome other places; although of
the two different traditions from Asu HANIFA,
that reported by MUuHAMMED be the more
publickly known and the more generally be-

licved.
The reader would be unneceffarily fatigued,

# Page 244, 245.
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if we were to exhibit every ftep of the arithme-
tical procefs, by which the eftate of Amgu muft
be diftributed, according to the opinion of Mu-
HAMMED, between his great grandfin by fe-
males only, and his fwo great granddaughters,
who have the advantage of a male in the line
of defcent *; nor does the fection concerning
the difference of fides require elucidation,

IL. On the fecond clafs, or the grandfathers
and grandmotbers, who are excluded from Jbares,
we need only fum up the do@rine of our au-

thor in the words of SHARTF :—* The degrees
“in this cafe are either equal or unequal ; if
“ unequal, the nearer is preferred ; if egual, the
* preference is given to the perfon claiming
“ through a fharer; if there be an equality in
* that refpeét, the fides muft be the fame or dif-
“ ferent ; if different, the diftribution muft be
*“ made in thirds, the paternal fide having a
“ double allotment ; if the fame, the Jexes of the
“ roots, or anceftors, muft agree, or not; if
“ they agree, the eftate muft be diftributed ac-
“ cording to the perfons of the lramches, or
“ claimants; if not, according to the Jirft rank
* that differs, as in the preceding clafs +.”

I, There feems no difficulty in the chap-
ter { on the third clafs of diftant kindred ; but

» Pilgc 247, 248, + Plgcﬂiﬂ. 1 Plge 250,
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it muft be remarked, that although the brothers
and fifters by the fame moatber only take equally,
according to the Koran, without any diftinGtion
of fex, yet that exception to the general rule by
no means cxtends to the e of fuch brothers
and Dfters.

IV. Although the claims of uncles and aunts,
in three cafes, be clearly explained in the text ¥,
yet it may not be improper to fubjoin an ex-
ample from the commentary of Maulavi Ka-
siM, which the following pedigree will make
more intelligible than his dry ftate of the cafe;

Hinpa—Amru—Sulma(—SvnaiL)—Umar

LEB1'D Zainebk  Azza BeEcr

—
i

Zaip,

Amru, having had by HinpA a fon, named
Lesip, married Surma, by whom he had a
daughter, named ZAINEB: after AMRrU’s death,
SuLMA married SunaiL, to whom fhe pro-
duced Azza, and after his death, fhe married
Umar, by whom fhe became the mother of
Becr : now Zaip was the fon of Lesip and
AzzAa; and he died, lcaving no heirs but
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Becr the brother, by the fame motber, of his
mother Azz A, and Zaines, who was his pa-
ternal aunt by the fame fatber AMru, and his
maternal aunt by the fame mother Surma. In
this cafe, the property of Zarp muft be divided
into nine parcels, of which the paternal aunt
will have two thirds; and the remaining third
will go to the maternal uncle and aunt in the
ratio of fwe to ome; fo that Zarnes, in her
two charalters, will be entitled to ffven ninths.
There feems no neceffity to expatiate on the
children of uncles and aunts, or on the coufins,
as we fhould call them, in different degrees * ;
becaufe the text will be fufficiently perfpicuous
to thofe, who perfectly underftand the preced-
ing fetions: but, fince a curious cafe is put by
Suartr, I am unwilling to fupprefs it; efpe-
cially as it will throw light on the whole fubject
before us. = The father of Amau had a brother,

ZA1p, and two fifters, ZAINEB and AArsna,
by the fame father only : his motker alfo had a

brother, HareTH, and two fifters by the fame
father, named HiNpa and Asima: firfl, his
father and mother died ; then, all his uncles and
aunts, leaving the following iffue: Zarp left
two daughter’s danghters, who were alfo the
daughters of ZAINER’s fons; Arsma, two fons
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of her daughter; HaRreTH, two daughter’s
fons, who were alfo the fons of the fon of Hin-
pa; and AsimA, two daughter’s daughters ;

as in this pedigrec:

Zawn, Zamep Aaisaa, Harera. Hinpa. Asima..

D. S. D. D. —S5. D.

D. D. S. S. 5. S. D.D.

Amru himfelf afterwards died, with no heirs
but the grandchildren of his uncles and aunts:
In *his cafe Asu Yusur would have divided
the inheritance into thirty parts; twenty for the
paternal fide 5 that is, five for each of the {ons,
and as many for each of the daughters, who
have a double relation ; and fen for the maternal
fide, or four for each of the fons, who are dou-
bly related, and one for each of the daughters:
but Mouammep, having divided Amru’s
cflate into thirty-fix allotments, would have
given fwenty-four to the paternal, and rwelve
to the maternal fide; that is, fix to each of
Zaip's granddaughters, as fuch, and four to
each of them, as granddaughters of ZAINEB;

two to each of Aaisua’s grandfons; three to

each grandfon of HarETH, as fuch; and fwe
more to cach of them, as grandfons of Hinpa;
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while one thirty-fixth part would have gone to
each of Asima’s female defcendants. The rea-
fon of thefe different diftributions will appear
from what has preceded; but the arithmetical
proceffes would fill many pages, and would be
thought, I am perfuaded, unneceflarily prolix.

On the chapter concerning hermaphrodites *,
I fhall make no particular obfervation; fince
monftrous births are, I truft, extremely rare in
all countries, and the fubje is too fhocking to
be difcuffed without adual neceflity ; nor will
it anfwer, I imagine, any ufeful purpofe to re-
late the old Arabian ftories, and ftrange opi-
nions of fome lawyers, concerning the longeft
poflible time of geftationt; which is now
limited, on the authority of AAlsHA, one of
MorAMMED's wives, to #wo years; and, though
the Mufelmans have traditionary accounts of
tbree, four, or even five children produced at
one birth, yet the practice, we find, is to re-
ferve the fhare of one fon; or that of one daeugh-
fer, if, on fuppofition of her birth, the fum
referved would be larger}. The pra®ice of
refervation for the unborn child is well explain-
ed by the cafe in the text, to which we may
now proceed, fince the reft of the chapter needs
no illuftration ; unlefs it be neceflary to inform

* Page 256. t Page 258. 1 Page 259, 250,
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the reader, that a widow ought by law to ab-
flain for a certain time after har hufband’s
death, from the carefles of any other man ; and,
if fhe freely confefs that fhe has not abftained,
it cannot be certain, that her hufband was the
father of a child born more than fix months
after his death. Let us then fuppofe AMRU to
die, leaving a daughter Zaings, his mother
Asuma, his father Legip, and his wife Hin-
pA enfeint®*. So that, if a male child be born,
AMRru’s eftate ought regularly to be divided
into fwenty-four parts, but, on the birth of a
female, into fwenty-feven; becaufe, in the firfk
cafe, the fbares are an eighth, for the widow,
and a fixzb for each of the parents; but, in the
fecond, befides the fhares juft mentioned, the
daughters would have fwo-shirds between them,
and it would be the cafe of Mimberiyyat. Now
three is the common meafure of fwenty-four and
twenty-feven, and the feveral meafures of thofe
numbers are eight and ninme, either of which,
multiplied into the other whol: number, gives
two hundred and fixteen for the produét; and
that, according to what has preceded, is the
number of fhares into which the inheritance
muft be atually divided. In the firft cafe
Hinpa would have fwenty-feven fhares; LEzin

® Page 260. Page 227, 288.
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and Asuma, each zhirty-fix; the pofthumous
fon feventy-cight, and Zaings, his fifter, tbirty-
nine; but, in the fecond, the widow would
have fwenly-four; and each of the parents,
thirty-two ; while the pofthumous daughter and
her fifter would divide the remainder between
them, each taking firty-four fhares. Should
Jour pofthumous fons be born, ninety-nine fhares
would go to the widow and both parents ; while
the remainder would be divided among the
children by the rule before mentioned, ZAiNES
recciving #hsrteen parts, and each of her bro-
thers rwenty-fix; but, in the cafe of a mifcar-
riage, the daughter would be entitled to a bun-
dred and eight parts, or a moiety of the whole
eftate, and the nine parts remaining would go to
Lesip as refiduary heir.

The time, at which an abfent perfon is pre-
fumed in law to be dead, has varied, we fee, in
different ages*; but the modern pra@ice I under-
fland to be this: if Zaip has been fo long ab-
fent, that no man can tell whether he be dead
or alive, and if fevenly years have elapfed from
the day of his birth, he is prefumed to be dead,
as to bis own property, from the end of that
term, but, as to his hereditary claims on the
property of anotber, from the day of his abfence 3

* Page 262,
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{o that, in the firft cafe, no perfon, dying within
the feventy years, could have inherited any part
of bis eftate; nor, in the fecond, could he inherit
from any ove, who died after the day, when he
firft was miflfed. Though the arrangement of an
inheritance, on which an abfent petfon may have
a claim, be fufficiently clear from what has juft
preceded, yét a feigned cafe in illuftration of it
will not, perhaps, be thought wholly fuperfiu-
ous. If Hinpa then die at Murfbedabdd, leav-
ing AMRU her hufband, with two fifters of the
whole blood, NA‘pir 2 andSacr'Na, all refiding
in that city, and a whole brother Zarp, who
has long been abfent and unheard of, we muit
confider what effe@ his life or his death would
have on the inheritance : if he be dead, AMRru
muft have a moiety of the eftate, and the fifters
fwo thirds between them ; and, if he be living,
the widower will ftill have a right to his half,
but Zaip will take twice as much as either of
the fifters. Now, on the firft fuppofition, the af-
fets of Hinpa muft be dividéd, as we have
fthown, into feven fhares, of which AMRU muft
have Zhree, and each of the fifters, fwo; but, on
the fecond, into eight parts, four of which go
to the hufband, and fwo to the brocher, while
NADIRA and SacrNa éan only have one a
piece; fo that the widower has an intereft in
fuppofing Zarp alive, and the fifters, in fup-
poling him dead: fifty-fiz, therefore, or the
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produtt of feven and eight, which are prime to
one another, is the number of fhares, into which
the eftate muft be divided ; fwenty-four of them
being delivered to AMRU, and feven to each of
the females, as the leaft fhares to which they can
in either event be feverally entitled ; if Zarp
then return to the city, four thares more go to
Amru, and fourteen are the right of the bro-
ther ; but, if his death be proved, or prefumed
by lapfe of time, the eighteen referved fhares
muft be divided equally between Sacr'va and
N A DirA, to complete their two fevenths, which
the law gives, in that cale, to each of them.
The Perfian commentator has added three cafes
in one of which the two firft divifors of the al~
fets are compofit to each other; but the opera-
tion in all of them is too eafy to require an ex-
ample.

In the fe&ions concerning apoftates and pri-
foners of war®, there feems to be no obfecurity;
but it is proper to add, that, as the law is now
fettled, the heirs of an apoftate, who were in
being at the tme of his death, are entitled to
their legal fhares, whether they were born be-
fore or after his apoftaly ; though a hufband or
wife cannot fucceed to an apoftate, becaufe a
change of religion is an immediate diffolution of
the marriage.

* Page 264.
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‘We are now come to the concluding fecion,
which cannot be better illuftrated than by two
feigned cafes from the Perfian and Arabian com- -
ments. 1. Zarp and his daughter Apr A were
at fea in the fame fhip, together with Basuagr,
his brother’s fon, and his great nephew AMRu,
fon of Basuar: the fhip was loft, and all,
who were in it, perifhed; fo that which of
them firft died, could never be clearly afcer-
tained. Now Amrv left behind him a wife
and a daughter; and AsLa had an only fon:
in this cafe, by the opinion of Asv Haniran
and his followers, the four drowned perfons
are fuppoied to have perifhed in the fame in-
ftant, and their feveral eftates go to their fur-
viving heirs refpectively, according to the rules,
which have been already explained ; but by one
of two traditions froms Avr1, the affets of Zatp
being equally divided, and Asra being fup-
pofed to have outlived her father, the fon takes
one moiety in her right, while the other moiety
15 conceived at firft to have veited in Basirag,
and then in Amru, between whofe widow and
daughter it is diftributable according to law.
2. Ka'sim and his younger half-brother Hisa~
wére drowned in the fame boat, each leaving a
mother, a daughter, and a patron, by whom cach
of them had been manumitted : then, if each of
them left ninely pieces of gold on thore, the pro-

VoL, VI. Y



322 A COMMENTARY, &c.

" perty of each muft be feverally diftributed, ac-
cording to the HANIFEANS ; the daughter of
cach taking balf, or forty-five pieces; the mother
a fizth, or fiftieen, and the manumittor, as refi-
duary, the thirly pieces which remain; but ac-
cording to AL1, the younger brother HasA N be-
ing firft confidered as the furvivor, that relidue
vefts in him, and is then diftributed, in the juft
mentioned ratio; balf of it, or fifteen, going to
his daughter; a fixth, or five pieces. to his mo-
ther ; and fen, the refidue, to his patron; next,
Ka'sim being fuppofed to have furvived, the
fame rule is applied to him; fo that the daughter
of each takes on the whole fixty; the mother;
twenty ; and the manumittor, {¢n picces of gold.
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ESSAY
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THE LAW OF BAILMENTS.

e —

In tutelis, socictaiilis, fiderdis, mandatis, rebus empiiewvendits, romfiriisloe
eatis, quibus vite socictas continerur, magni est judicis statuere {pre=sertim
eim in plerisque sint jodicia contraria), qﬂid\qu:-}“ Cique  prestare

oporteat,
Q. Scavors, upud Cic. de Offic. lil NI

—






AN

ESSAY

OoN

THE LAW OF BAILMENTS.

HavING lately had occafion to examine with
fome attention the nature and properties of
that contra&®, which lawyers call BarLmenT,
or, A delivery of goods on a condition, expreffed
or implied, that they fball be reflored by the bailee
{0 the bailor, or according to bis dircétions, as
Joon as the purpofe, for which they were bailed,
Jball be anfwered, 1 could not but obferve with
furprife, thata title in our ExcrLisu law, which
feems the moft generally interefling, thould be
the leaft generally underflood, and the leaft pre-
cifely afcertained. Hundreds and thoufands of
men pafs through life, without knowing, or
caring to koow, any of the numberlofs Mice-
ties, which attend our abilrufe, though elegant,
fyftem of reul property. and without being at
all acquainted with thar exquilite logick, on
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which our rules of fpecial pleading are founded;
but there 'is hardly a man of any age or ftation,
who does not every weck and almolt every day
contratt the obligations or acquire the rights of a
birer or a letter to bire, of a borrower or alender,
of a depofitary or a perfon depofiting, of a commif=
Sioner or an employer, of a receiver or a giver,
in pledge; and what can be more abfurd, as
well as more dangerous, than frequently to be
bound by dutics, without knowing the nature
or extent of them, and to enjoy rights of which
we have no juft idea? Nor muft it ever be for-
gotten, that the contra@s above-mentioned are
among the principal fprings and wheels of civil
fociety, that, if a want of mutual confidence,
or any other caufe, were to weaken them or
obftruct their motion, the whole machine would
inftantly be difordered or brcken to picces: pre-
ferve them, and various accidents may ftill de-
prive men of happinefs; but defiroy them, and
the whole fpecies muft infallibly be miferable.
Ii fcems therefore aftoniihing, that (o important
a branch of jurifprudence fhould have been fo
long and fo ftrangely unfeitled in a great com-
mercial country; and that, from the reign of
EL1ZARETH lo the reign of AxXnE, tbe dodlrine
ol bailmenis fhould have preduccd more con-
tradicions and cenfulion, more diverfity of opis
nion aud inconfiflency of argument, than any
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other part, perhaps, of juridical learning; at
leaft, than any other part equally fimple.

Such being the cafe, I could not help imagin-
ing, that a fhort and perfpicuous difcuffion of
this title, an expofition of all opr ancient and
modern decifions concerning it, an attempt to
reconcile judgments apparently difcordant, and to
illuftrate our laws by a comparifon of them with
thofe of other nations, together with an invefti-
gation of their true fpirit and reafon, would not
be wholly unacceptable to the ftudent of Engli/h
law; efpecially as our excellent BrAcksrone,
who of all men was bell able to throw the clear-
eft light on this, as on cvery other, fubje@, has
comprifed the whole doctrine in three para-
graphs, which, without affe@ing the merit of his
incomparable work, we may fafely pronounce
the leaft fatisiaclory part of it; for he reprefents
lending and lelling to bire, which are bailments
by his own definition, as contraés of a diftinct
Jpecies 5 he fuys nothing of employment by con:-
miffion; he introduces the doétrine of a diffrefs,
which has an analogy to a pazen, butis not pro-
perly bailed 5 and, on the prear queflion of re-
Jponfibility for neglect, he fpeaks fo loofely and
indeterminately, that no fixed ideas can be col-
le€led from his words®. His commentaries are

-

2. Comm, 452,453+ 454
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the mofl correét and beantiful outline, that ever was
exhibited of any human [cience; but they alone
will no more form a lawyer, than a general map
of the world, how accurately and elegantly fo-
ever it may be delineated, will make a geogra-
pher: if, indeed, all the titles, which he pro-
fefled only to fketch in elementary difcourfes,
were filled up with exadinels and perfpicuity,
Englifbmen might hope at length to poflefs a
digeft of their laws, which would leave but little
room for controverly, except in cales depending
on their particular circumftances; a work, which
every lover of humanity and peace muft anxi-
oully wifh to fee accomplithed. The following
effay (for it afpires to no higher name) will ex-
plain my idea of f{upplying the omiffions, whe-
ther defigned or involuntary, in the Com-
mentaries on the Laws of ENcLAND.

I propofe to begin with treating the {ubjet
analytically, and, having traced every part of it
up to the firft principles of natural reafon, {hall
proceed bifforically, to fhow with what perfect
harmony thofe principles are recognifed and efta-
blithed by other nations, efpecially the Romanxs,
as well as by our EncLrisH courts, when their
decifions arc properly underftood and clearly
diftinguidhed ; after which I fhall refume fju-
thetically the whole learning of bailments, and
expound fuch rules, as, in my humble appre-
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henfion, will prevent uny farther perplexity on
this interefting title, except in cafes very pecu-
liarly circumftanced.

From the obligation, contained in the defini-
tion of bailment, to reflore the thing bailed at a
certain time, it follows, that the bailee muft keep
it, and be r¢/ponjible to the bailor, if it be loft or
damaged; but, as the bounds of juftice would in
moft cafes be tranfgreflfed, if he were made an-
fwerable for the lofs of it without bis fau?t, he
can only be obliged to keep it with a degree of
care proportioned to the nature of the bailment;
and the inveftigation of this degree in every par-
ticular contraé is the problem, which involves
the principal difficulty.

There are infinite fhades of care or diligence
from the flighteft momentary thought, or tran-
fient glance of attention, to the moft vigilant
anxiety and folicitude; but extremes in this cafe,
as in moft others, are inapplicable to pracfice:
the firft extreme would feldom enable the bailee
to perform the condition, and the fecond ought
not in juftice to be demanded ; fince it would be
harfh and abfurd to exact the fame anxious care,
which the greateft mifer takes of his treafure,
from every man, who borrows a book or a feal.
The degrees then of care, for which we are feek-
ing, mult lie fomewhere between thefe extremes



350 THE LAW

and, by obferving the different manners and
charafters of men, we may find a certain ftand-
ard, which will greatly facilitate our inquiry;
for, although fome are exceffively carelefs, and
others exceflively vigilant, and fome through
life, others only at particular times, yet we
may perceive, that the generality of rational men
ufe nearly the fame degree of diligence in the
condué of their own affnirs; and this care, there-
fore, which every perfon of common prudence- and
capable of governing a family takes of bis own
concerns, is a proper mealure of that, which
would uniformly be required in performing
every contra&, if there were not firong reafons
for exafiing in fome of them a greater, and per-
mitting in others a lefs, degree of attention.
THere then we may fix a confltant determinate
point, on each fide of which there is a firies con-
fifting of variable terms tending indefinitely to-
wards the above-mentioned extremes, in propor-
tion as the cafe admits of indulgence or demands
rigour: if the conftruction be favourable, a de-
gree of care lefs than the ftandard will be fuffi-
cient; if rigorous, a degree morz will be re;.iuirfed;
and, in the firft cafe, the meafure will be that
care, which every man of common fenfe, though
abfent and inallentive, applies to his own af-
fairs; in the fecond, the meafure will be that
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attention, which a man remarkably exaét and
thoughtful gives to the fecuring of his perfonal
property.

The fixed mode or ftandard of diligence I
fhall (for want of an apter epithet) invariably
call ORDINARY ; although that word is equivo-
cal, and fometimes involves a notion' of degra-
dation, which I mean wholly to exclude; but
the unvaried ufe of the word in one fenfe will
prevent the leaft obfcurity. The degrees on
each fide of the ftandard, being indeterminate,
need not be diftinguifhed by any precife deno-
mination : the firlt may be called LEss, and
the fecond, MoRE, THAN ORDINARY dili-

gence.
.Yupmfaﬁws are cxaflly true in mathematicks;

they approach to trath in abftradt morality ; but
in pradice and a€tual life they are commonly
falfc : they are often, indeed, uled for mere in-
tenfives, as the mosT diligent for very diligent;
but this is a rhetorical figure; and, as rhetorick,
like her fifter poetry, delights in fiction, her lan-
guage ought never to be adopted in fober invefli-
gations of truth: for this reafon I would rejeft
from the prefegt inquiry 2ll fuch expreflions as
the utmoft care, all poffible, or all imagineble,
dilizence, and the like, which have been the
caufe of many errors in the code of ancient
Rome, whence, as it will foon be demoniirated,
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they have been introduced into our books even
of high authority.

Juft in the fame manner, there are infinite
fhades of default or neglect, from the fiighteft
inattention or momeantary abfence of mind to
the moft reprehen(ible fupinencls aad ftupidity:
thefe are the omiffions of the before-mentioned .
- degrees of diligence, and are exaftly correfpond-
ent with them. Thus the omiffion of that
care, wbhich every prudent mah takes of bis own
properly, is the determinate point of negligence,
on each fide of which is a feries of variable
modes of default inﬁnlih‘:lyr diminifhing, in pro-
portion as their oppofite modes of care infinitely
increafe; for the want of extremely great carz is
an extremely little fault, and the want of the
flighteft attention is fo confiderable a fault,
that it almoft changes its nature, and nearly be-
comes in theory, as it exa@ly does in praciice, a
breach of truft and a deviation from common
honefty. This known, or fixed, point of negli-
geace 15 therefore a mean between JSrawd and
accident; and, as the increating feries con-
tinually approaches to the firft extreme, withoug
ever becoming precifely equal toit, until the laft
terin melts into it or vanifhes, o the decreafing
feries continually approximaces 1o the ficond ex-
treme, and at length becomes nearse o it than
any affignable difference: but the a4 terms be-
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ing, as before, excluded, we muft look within
them ‘for modes applicable to pratice; and thefe
we fhall find to be the omiffions of fuch care as
a man of common [enfe, bowever inattentive, and
of fuch as a very cautious; and vigilant man, re-
fpeively take of their own poffeffions.

The conftant, or fixed, mode of default 1 like-
wife call oRDINARY, not meaning by that epi-
thet to diminifh the culpability of it, but wanting
a more appofite word, and intending to ufe this
word uniformly in the fame fenfe : of the two
variable modes the firft may be called crReATER,
and the fecond, LEsS, THAN ORDIN ARY, or the
firft GROss, and the other, sLiGuT neglect.

It is obvious, that a bailee of common honefty,
if he alfo have common prudence, would not be
more negligent than ordinary in keeping the
thing bailed : fuch negligence (as we before have
intimated) would be a violation of good faith,
and a proof of an intention to defraud and injure
the bailor.

It is not lefs obvious, though lefs pertinent to
the fubjedt, that infinite degrees of fraud may be
conceived increafing in a feries from the term
where grofs négled ends, to a term, where pofi-
tive crime begins; as crimes likewife proceed
gradually from the lighteft to the moft atrocious;
and, in thefame manner; there are infinite degrees
of accident from the limit of extremely flight ne-
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gle& to a force irrefifiible by any human power.
Law, as a pradtical fcience, cannot take notice
of melting lines, nice difcriminations, and eva-
nefcent quantities; but it does not follow, that
negleél, deceit, and accident, are to be confidered
as indivifible points, and that no degrees whatever
on either fide of the ftandard are admiffible in
legal difquifitions.

Having difcovered the feveral modes of dili-
gence, which may juftly be demanded of con-
tracting parties, let us inquire in what particular
cafes a bailee is by natural law bound to ufe
them, or to be anfwerable for the omiflion of
them.

When the contra& is reciprocally beneficial lo
both pariies, the obligation hangs in an even ba~
lance; and there can be no reafon to recede from
the ftandard: nothing more, therefore, ought in
that cafe to be required than ordinary diligence,
and the bailee flrould be refponfible for no more
than ordinary negleé?; but” it is very different,
both in reafon and policy, when ore only of the
contrafting parties derives advantage from the
contract.

If the bailor only receive benefit or convenience
from the bailment, it would be hard and unjuft
to require any particular trouble from the bailee,
who ought not to be molefted unneceflarily for
his obliging conduét : if more, therefore, than
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good faith were cxaGed from fuch a perfon,
that is. if he were to be made anlwerable for lefs
than g7ofs negleét, few men after one or two
examples, would accept goods on fuch terms,
and focial comfort would be proportionably im-
paired.

On the other hand, when the bailee alone is
benefited or accommodated by his contrad, it is
not only reafonable, that he, who receives the
benefit, fbould bear the burden, but, if he were
not obliged to be more than ordinarily careful,
and bound to anfwer even for Sight negled,
few men (for aés of pure generofity and friend-
fhip are not here to be fuppofed) would part with
their goods for the mere advantage of another,
and much convenience would confequently be
loft in civil fociety.

This diftinélion is conformable not only to
natural reafon, but alfo, by a fair prelumption,
to the intention of the parties, which conftitutes
the genuine law of all contra@s, when it con-
travenes no maxim of morals of good govern-
ment; but, when a different intention is er-
prefled, the rule (as in devifes) yields to it; and
a bailee without benefit may, by a {pecial under-
taking, make himfelf liable for ardinar »sor flight,
negled, or even for inevitable accident - hence, as
an agreement, that a man may fafely be difhoneft, is
repugnant to decency and morality, and, as no
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man fhall be prefimed to bind himfelf againft
irrefiflible force, it is a juft rule, that every bailee
is refponfible for fruud, even though the contrary
be ftipulated, but that no bailee is refponfible
for accident, unlefs it be molt exprefsly fo agreed.

The plain elements of natural law, on the {ub-
je& of refponfibility for negleét, having been
traced by this fhort analyfis, I come to the fe-
cond, or bifforical, part of my eflay; in which
1 fhall demonftrate, after a few introductory re-
marks, that a perfe@ harmony fubfifts on this
interefting branch of jurifprudence in the codes
of nations moft eminent for legal wildom, par-
ticularly of the Romans and the Encriss.

Of all known Jaws the moft ancient and ve-
nerable are thofe of the JEws; and among the
Mofaick inftitutions we have fome curious rules
on the very fubject before us; but, as they are
not numerous enough to compofe a fyftem, it
will be fufficient to interweave them as we go
along, and explain them in their proper places :
for a fimilar reafon, I fhall fay notliing here of
the Attick laws on this title, but fhall pro-
ceed at once to that nation, by which the wil-
dom of ATueNs was eclipfed, and her glory
extinguifhed,

The decifions of the old Roman lawyers, col-
leGted and arranged in the fixth century by the
order of JusTiniAN, have been for ages,and in
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fome degree fill are, in bad odour among En-
glifbmen : this is an honeflt prejudice, and flows
from a laudable fource; but a prejudice, moft
certainly, it is, and, like all others, may be carried
10 a culpable excels.

The conftitution of RoME was originally ex-
cellent; but, when it was Jfettled, as hiftorians
write, by AvGusTUs, oOr, in truer words, when
that bafe diffembler and cold-blooded affaffin C.
Oéavius gave law to millions of honefter, wifer,
and braver men than himfelf by the help of a
profligate army and an abandoned fenate, the
new form of government was in itfelf ablurd and
unnatural; and the lex regia, which concen-
trated in the prince all the powers of the flate
both executive and legiflative, was a tyrannous
ordinance, with the name only, not the nature,
of a law®; had it even been voluntarily conceded,
as it was in truth forcibly extorted, it could not
have bound the fons of thofe who confented to
it; for * a renunciation of perfonal rights, efpe-
“ cially rights of the higheft nature, can have
“ no operation beyond the perfons of thofe, who
« renounce them,” Yet, iniquitous and odious
as the fettlement of the conflitution was, Ur-
PIAN only fpoke in conformity to it, when he
{aid that “ the will of the prince had the force

® .7. 4.1
VOL. VI. z
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“ of law ;" that is, as he afterwards explains
himfelf, in the Roman empire; for he neither
meaned, nor could be mad enough to mean, that
the propolition was juft or true as a general
maxim. So congenial, however, was this rule
or fentence, ill underflood and worfe applied, to
the minds of our early NormAN kings, that
fome of them, according to Sir Jonn ForTEscue,
** were not pleafed with their own laws, but ex-
‘““ erted themfelves to introduce the civil laws
“ of Rome into the government of ENcLAND*;”
and{ohateful was it to our fturdyanceftors,that, if
Joun of SaLisBuRrY be credited, ** they burned
““ and tore all fuch books of civil and canon law
‘¢ as fell into their handst:™ but this was intem-
perate zeal; and it would "have been fufficient to
improbate the publick, or conflitutional, maxims
of the Roman imperial law, as abfurd in them-
felves as well as inapplicable to our free govern-
ment, without rejecting the whole fyftem of pri-
vale jurifprudence as incapable of anfwering
even the purpofe of illuftration. Many pofitive
inftitutions of the Romans are demonftrated by
ForTEscue, with great force, to be far furpaffed
in juftice and fenfe by our own immemorial cuf-
toms; and the refcripts of SEvERUS or Cara-
caLLA, which were laws, it fcems, at Rome,

* DrLaud, Leg. Angl. c. 33. 34. 1 Seld. inFort. ¢. 33.
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have certainly no kind of authority at #eftmin-
Jier; but, in queftions of rational law, no caufe
can be #:I]iguf:d, why we fhould not fhorten our
own labour by reforting occafionally to the wife
dom of ancient jurifts, many of whom were the
moft ingeniousand fagacious of men. Whiat is
good fenfe, in one age, muft be good fenfe, all
circumftances remaining, in another ; and pure
unfophifticated reafon is the fame in ITALY and
in ENGLAND, in the mind ofa PariniAN and
of a BLacKsTONE.

Without undertaking, therefore, in all in
ftances, to reconcile Nerva with Procurus,
Laeeo with Jurian, and Garus either with
Cersus or with himfelf, I fhall proceed to ex-
hibit a fummary of the Roman law on the fub-
je&t of rejponfibility for neglect.

The two great {ources, whence all the deci-
fions of civilians in this matter muft be derived,
are fwo laws of ULr1aN; the firft of which is
taken from his work on Sabinus, and the fecond
from his tra&t on the Edi&: of both thefe laws
I fhall give a verbal tranflation according to my
apprehenfion of their obvious meaning, and fhall
then ftate a very learned and interefting contro-
verly concerning them, with the principal argu-
ments on each fide, as far as they tend to eluci-
date the queftion before us.

“Somecontraéts, faysthegreatwriteron Sabimus,
z 2
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“ make the party refponfible for peceIT ONLY;
“ fome, for both DECEIT AND NEGLECT. No-
“ thing more than refponfibility for prcerr is
“ demanded in DEPOSITS and POSSESSION AT
“wiLL; both DECEIT AND NEGLECT are in-
“ bibiled in COMMISSIONS, LENDING TFOR
** USE, CUSTODY AFTER SALE, TAKING IN
“ PLEDGE, HIRING; allo in PORTIONS, GUAR-
“ DIANSHIPS, VOLUNTARY WORK: (among
“ thefe soME require even more than ordinary
“ DILIGENCE). PARTNERsHIP and uNDI-
“* VIDED PROPERTY make the partner and joint-
“ proprietor an{werable for both pEceiT AnD
“ NEGLIGENCE®."”

*In contra&s, fays the fame author in his
“ other work, we are fometimes refponfible for
“ DECEIT ALONE; fometimes, for NEGLECT
“ ALso; for DECEIT ONLY in DEPOSITS; be-
‘*caufe, fince NO BENEFIT accrues to the de-
“ pofitary, he can juftly be anfwerable for no
“ more than DECEIT; but, if 2 REWARD h:pj
“ pen to be given, then a refponfibility for nx-
* GLECT ALSO is required; or, if it be agreed

* Contraltlis quidam poLua malum punTax T recipiunt;
quidam, et DoLUM ET cULraM. DoLum tantim DEFOSITOM
et PRECARIUM; DOLUM ET CULPAM, MANDATUM, COMBMO-
DATUM, VENDITUM, PIGNORI ACCEPTUM, LOCATUM; item
DOTISDATIO, TUTELE, NEGOTIA GESTA: (in his QUIDAM 2t
DILIGENTIAM). SOCIETAS et RERUM COMMUNIO et DOLUM
ET cuLraM recipit.  D. so. 17, 23.
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“ at the time of the contrad, that the depofitary
* fhall anfwer both for NecLEC T and for Acci-
“DENT: but, where A BENEFIT accrues to
“ BOTH parties, as in KEEPING A THING
“ soLD, as in HIRTNG, asin PORTIONS, as in
“ PLEDGES, as in PARTNERSH1IP, both pE-
“ CEIT AND NEGLECT make the party liable.
“ LENDING FOR USE, indeed, is for the moft
“ part BENEFICIAL to the BorRROWER ONLY;
* and, for this reafon, the better opinion is that
“ of Q, Mucius, who thoughe, that nz fhould
“ be refponfible not only for NEGLECT, but
“ even for the omiffion of more than ordinary
“ DILIGENCE*.”

One would fcarce have believed it pofiible,
that there could have been two opinions on laws
fo perfpicuous and precife, compofed by the fame
writer, who was indubitably the beft expofitor

* In contraftibus interdum poron FOLUM, interdum eT
cuLpaM, praeftamus; porum in DEFOSITO; nam, quia
WULLA UTILITAS ejus verfatur, apud quem deponitur, me-
rito DoLus preeflatur soLus; nifi fortd et MERCES accellie,
tupe enim, ut cft et conftitutum, ETiam coLpa exhibetur ;
aut, fihoc ab initio convenit, ut et cuLPAM et PERICULUM
praftet is, penes quem deponitur: fed, ubi UTRIUSQUE UTI-
LITas vertitur, ut in EMPTo, ut in LOCATO, ut in DOTE, ut
il PIGNORE, Ut in SOCIETATE, et DOLUS ET cuLra preeflatur,
CommopaTUM autem plerumque soLAM UTILITATEM con-
Hnet jus, CUI COMMODATUR ; et ided verior et Q. Mucn
fententia exiftimantis et cuLran przflandam et mivLigew-
Tisw. D. 13.6 5. 2.
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of his own doérine, and apparently written in
illuftration of each other; the firft comprifing
the rule, and the fecond confaining the reafon of
it: yet the fingle paflage extrafted from the
book on SAniNus has had ne fewer than twelve
particular commentaries in Latin*, one or two
in Greekt, and fome in the modern languages of
Euzrore, befides the general expofitions of that
important part of the digeft, in which it is pre-
ferved. Moft of thefe I have perufed with more
admiration of human fagacity and induftry than
either folid inftru&ion or rational entertainment;
for thefe authors, like the generality of commen-
tators, treat one another very roughly on verylittle
provocation, and have the art rather of clouding
texts in themfelves clear, than of elucidating
paflfages, which have any obfcurity in the words
or the fenfe of them. Campanas,indeed, who
was both a lawyer and 2 poet, has turned the
firlt law of Ulpian into Latin hexameters; and
his authority, both in profe and verfe, confirms
the interpretation, which I have juft given.
The chief caufes of all this perplexity have
been, firft, the vague and indiftin® manner in
which the old Roman lawyers, even the moft

* Bocemus, Camranus, D’avezaw, DeL Rio, Le CoxTs,
Rrrrersuusivs, Girsanios, J. Goberror, and others.

t The fcholium on Harmenspulus, 1. 6. tit. de Reg. Jur.
n. 15. may be confidered as a commentary on this law.
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eminent, have written on the fubje&; fecondly,
the loofe and equivocal fenfe of the words pi-
LIGENTIA and cuLrpra; laftly and principally,
the darknefs of the parenthetical claufe 1 nHis
QUIDAM ET DILIGENTIAM, which has pro-
duced more doubt, as to its true reading and fig-
nification, than any fentence of equal length in
any author Greek or Latin. Minute as the
queftion concerning this claufe may feem, and
dry as it certainly is, a fhort examination of it
appears abfolutely neceflary.

The vulgate editions of the pandeéts, and the
manufcripts, from which they were printed, ex-
hibit the reading above fet forth; and it has ac-
cordingly been adopted by Cujas, P. Fager,
Le ConTE, DoNgLLUS, and moff others, as giv-
ing a fenfe both perfpicuous in itfelf and con-
fiftent with the fecond law; but the FLorENTINE
copy has quidem, and the copies, from which
the Bajilica were tranflated three centuries after
JusTiNIAN, appear to have contained thg fame
word, hnce the Greeks have rendered it by a
particle of fimilar import. This variation. in
a fingle letter makes a total alteration in the
whole do&trine of ULpiaw; for, if it be agreed,
that diligentia means, by a figure of fpeech, a
more than ordinary degree of diligence, the com-
mon reading will imply, conformably with the
fecond law before cited, that * somE of the pre-
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*“ ceding contrats demand that higher degree;”
but the Florentine reading will denote, in con-
tradi&ion to it, that “ ArL of them require more
** than ordinary exertions.”

It is by no means my defign to depreciate the
authority of the venerable manufcript preferved
at Florence; for, although few civilians, I be-
lieve, agree with PorLrTraw, in fuppofing it to
be one of the originals, which were fent by
Juflinian himfelf to the principal towns of
lialy®, yet ic may poffibly be the very book,
which the Emperor LoTuaArtus II. is Jaid to
have found at Amalfi about the year 1130, and
gave to the citizens of Prsa, from whom it was
taken, near three hundred years after, by the
Florentines, and has been kept by them with fu-
perflitious reverence t: be that as it may, the
gopy deferves the higheft relpeét; but, if any
proof be requifite, that it is no Saultlefs tranfeript,
we may obferve, that, in the very law before us,
acceduyt is erroncoul y written for accidunt; and
the whole phrafe, indeed, in which that word
occurs, is different from the copy ufed by the
Greek interpreters, and conveys a meaning, as
Bocerus and others have remarked, not fup-
portable by any principle or analogy.

“ Epift. x. 4. Mifcell. cap, 41. Sec Gravina, lib. i. § 141,
+ Taurelli, Preef ad Pand. Florent
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This, too, is indifputably clear; that the fen-
tence in bis quinem et diligentian, is ungram-
.aatical, and cannot be conftrued according to the
interpretation, which fome contend for. What
verb is underftood? Recipiuni. What noun?
Contraéliis. What then becomes of the words in
bis, namely contraétibus, unlefs in fignify among?
And, in that cafe, the difference between qur-
pem and QuipAM vanithes; for the claufe may
ftill import, that “ Amonc the preceding con-
¢ tralts (that is, in somEe of them), more than
¢ ufual diligence is exatted:” in this fenfe the
Greek prepofition feems to h-ve been taken by
the fcholiaft on HArRMENOPULUS; and it may
here be mentioned, that diligentia, in the nomi-
native, appears in fome old copies, as the Greeks
have rendered it; but Accugrsius, Der.Rio,
and a few others, confider the word as implying
no more than diligence in general, and diftinguifh
it into various degrecs applicable to the feveral
contrafts, which ULP1AN enumerates. We may
add, that one or two interpreters thus explain
the whole fentence, * in his contraitibus qui-
“ dam juriftonfulti et diligentiam requirunt,”
but this interpretation, if it could be admitted,
would entirely deftroy the authority of the
claufe, and imply, that Ulpian was of a dif-
ferent opinion. As to the laft conjecture,
that only certain cafes and circumflances are
meaned by the word quipam, it fecarce de-
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ferves to be repeated. On the whole, I ftrongly
incline to prefer the vulgate reading, efpecially
as 1t is not conjetural, but has the authority of
manufcripts to fupport it; and the miftake of a
letter might eafily have been made by a tran-
feriber, whom the prefaces, the epigram pre-
fixed, and other circumftances, prove to have
been, as Tawrelli him{elf admits, a Greed —
Whatever, in fhort, be the genuine words of
this much-controverted clay fe, I am perfuaded,
that it ought by no means to be firained juto an
inconfiftency with the Jecond law ; and this has
been the opinicn of maft foreign jurifts from Azo
and ALciat down to HErNeccrus and Hugeg;
who, let their diffenfion be, on other points,
ever fo great, think alike in diftinguithing three
degrees of negleét, which we may term grofs,
ordinary, and flight, and in demanding refpon-
fibility for thofe degrees accordin g to the rule
before expounded.

The law then on this head, which prevailed
in the ancient Roman empire, and ftil] prevails
in Germany, Spain, France, Italy, Holland, con..
ftituting, as it were, a part of the law of nations,
is in fubftance what follows.

Grofs neglect, lata culpa, or, as the Romax
lawyers moft accurately call it, dol Pproxima, is
in pradtice confidered as equivalent to porus,
or FRAUD, itfelf; and confifts, according to the
beft interpreters, in the omiffon of that care,
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which even inattentive and thoughtlefs men never
[fail to take of their own property: this fault they
Jjuftly hold a violation of gosd faith.

Ordinary neglelt, Jevis culpa, is the want of
that diligence, which the generality of maniind
ufe in their own concerns; that is, of ordinary
care.

Slight negle®, levifima culpa, is the omiffon
of that care, which wvery attentive and wvigilant
perfons take of their own goods, or, in other
words, of very exact diligence.

Now, in order toafcertain the degree of neg-
le&, for whicha man, who has in his poffefiion
the goods of another, is made re{ponfible by his
contraét, cither exprefs or implied, civilians cfta-
blifh #hree principles, which they deduce from
the law of Ulpian on the Edif? ; and here it
may be obferved, that they frequently diftinguifh
this law by the name of S7uf certo, and the
other by that of Confraffus®; as many poems
and hiftories in ancient languages are denomi-
nated from their fnitial words,

Firft: In contratts, which are beneficial folely
to the owner of the property holden by another,

* Orl 5. §2. . Commod. and L 23. f. de reg. jur. Ine
ftead of ff, which is a barbarous corruption of the initial let-
ter of ravdinias, many write D, for Digef, with more cleamefs
and propriety.
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ne more 15 demanded of the holder than good
fasth, and he is confequently refponfible for
nothing lefs than groff negleét : this, therefore,
1s the general rule in perPosITS; but, in regard
to coMMIssioNs, or, as foreigners call them,
MANDATES, and the jmplicd contra& megotiorum
geflorum, a cert:in care is requifite from the
nature of the thing 3 and, as geod faith itfelf de-
mands, that fuch care be proportioned to the
exigence of cach particular cafe, the law pre-
Jumes, that the mandatary or commiffioner, and,
by parity of reafon, the megotiorum geflor, en-
gaged at the time of contra&ing to ufe a degree
of diligence adequate to the performance of the
work undertaken®

Secondly: In contralls reciprocally beneficial
te both parties, as in thofc of saLg, HIRING,
PLEDGING, PARTNERSHIP, and the contraft
implied in joINT-PROPERTY, fuch caré is exa
afled, as every prudent man commonly takes of
bis own goods; and, by confequence, the vendor,
the Airer, the taker in pledge, the partner,
and the co-proprietor, .re anfwerable for ordinary
negleét.

“Thirdly: In contralls, from which a benefit
accrucs only to him, who has the goods in his

* Spendet diligentiam, fay the Roman lawyers, gerends nego
tie parent.



OF BAILMENTS. 349

ouftody, as in that of LENDING FoOR usE, an
extrasrdinary degree of care is demanded; and
the Jorrower is, therefore, refponfible for fight
negligence.

This had been the learning gencrally, and
almoft unamimoufly, received and taught by the
dottors of Roman law; and it is very remark-
able, that even AnrtoiNe Favre, or Faber,
who was famed for innovation and paradox,
who publithed two ample volumes De Erroribus
Interpretum, and whom Gravina juftly calls
the boldeft of expofitors and the keeneft adverfary
of the practifers*, difcovered no error in the
common interpretation of two celebrated laws,
which have o direét and fo powerful an in-
fluence over focial life, and which he muft re-
peatedly have confidered: but the younger
GobEerrot of Geneva, a lawyer confefledly of
eminent learning, who died about the middle of
the laft century, left behind him a regular com-
mentary on the law Contraélus, in which he
boldly combats the fentiments of all his prede-
ceflors, and even of the ancient Romans, and
endeavours to fupport a new {yftem of his
own.

He adopts, in the firft place, the Florenting
reading, of which the frudent, I hope, has

* Orig: Jur. Civ. lib. 1. § 183.
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formed by this time a decided opinion from a
preceding page of this effay.

He cenfures the rule comprifed in the law
87 ut certs as weak and fallacious, yet admits,
that the rule, which He condemns, had the
approbation and fupport of MobpesTiNus, of
PavLus, of Arricanus, of G Arvs, and of the
great PAPINIAN himfelf; nor docs he fatisfac-
torily prove the fallacioufncfs, to which he ob-
jeéts, unlefs every rule be fallacious, to which
there are fome exceptions. He underitands by
pILIGENTIA that care, which a wery attentive
and wigilant man takes of his own property;
and he demands this care in a// the eight ¢on-
traéts, which immediately precede the ditputed
claufe: in the #s00, which follow it, he requires
no more than ordinary diligence. He admits,
however, the three degrees of neglect above
{tated. and ufes the common epithets fvis and
leviffima ; but, in order to reconcile his fyftem
with many laws, which evidently oppole it, he
afcribes to the old lawyers the wildeft mutability
of opinion, and 1s even forced to contend, that
Urrian himfelf mufl bave changed bis mind.

Since his work was not publithed, 1 beiicve,
in his life-time, there may be rcafon to fufpeft,
that he had not completely {ettled Ass owwn mind §
and he concludes, indeed, with referring the
decifion of every cafe on this head to that moft
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dangerous and moft tremendous power, the dij~
cretion of the judge=.

The triple divifion of negle@s had alfo been
highly cenfured by fome lawyers of reputation.
Zastus had very jufily remarked, that negleéls
differed in degree, but not in Jpecies ; adding,
“ that he had no objetion to ufe the words
** levis and Jeviffna, me rely as terms of praétice
“ adopted in courts, for the more caly diftin®ion
“ between the different degrees of care ex-
“acted in the performance of different con-
“ tratts$:" but DoweLtus, in oppofition to
his mafter Duaren, infifted that fevis and levif-
Sima differed in found only, not in fenfe; and
attempted to prove his affertion triumphantly
by a regular fyllogifim$; the minor propolition
of which is raifed on the figurative and inaccu-
rate manner, in which pofitives are often ufed
for fuperlatives, and converfely, even by the
beft of the old Roman lawyers. True it is, that,
in the jaw Contradlus, the divifion appears to be /

*® © Ego certé hac in re cenfentibus accedo, vix quidquam
“ generalias definiri poffe ; remque hanc ad arbitrium Judicis,
¥ prout res eft, referendam.” P- 141,

t Zas. Singul. Ryfp. lib. i. cap. 2.

1 * Quorum definitiones exdem funt, ea inter f= fune
* eadem; levis autem culpz: et /evifime una et eadem def-
** nitio eft; utraque igitur culpa cadem.” Comm. JurCiv.
lib. xvi, cap. 7.
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two-fald only, poLus and CULPA 3 which differ
in fpecies, when the firft means aéfual fraud and
malice, but in degree merely, when it denotes
no more than grofi negld; and, 1n either cafe,
the fecond branch, being capable of more and
l:fs, may be fabdivided into ordinary and flight:
a fubdivifion, which the law 57 uf certo. obvioufly
requires: and thus are both laws perfeétly re-
conciled.

We may apply the fame reafoning, chang-
ing what fhould be changed, to the triple di-
vifion of diligence; for, when good faith is con-
fidered as implying at leaft the exertion of flight
attention, the other branch, Care, is fubdivi-
Gbleinto ordinary and extraordinary; which
brings us back to the number of degrees already
eftablifhed both by the analyfis and by autho-

Neverthelefs, a fyftem, in one part entirely
new, was broached in the prefent century by an
advocate in the parliament of PaR1s, who mayv,
probably, be now living, and, pofibly, in that
meeﬂiunal {ftation, to which his learning and
acutenefs juftly entitle him. I fpeakof M. Le
Brun, who publifhed, not many years ago,
a0 Effay on Refponfibility for Neglec*, which he

* Effai fur Jo Preflation dés Fautes, 3 Paris, chez Saugrain,
1764
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had nearly finithed, before he had feen the com-
mentary of Godefroi, and, in all probability,
without ever being acquainted with the opinion
of Denellus.

This author fharply reproves the triple divi-
fion of negleéls, and feems to difregard the'rule
concerning a benefit arifing to both, or to one, of
the contraing parties; yet he charges Godefrot
with a want of due clearne(s in his ideas, and
with a palpable mifinterpretation of feveral
laws. He reads in Lis quidem et diligentiam ;
and that with an air of triumph; infinuating,
that guidam was only an artful conjeture of
Cujas atd Le Conte, for the purpofe of eftablifh-
ing their fyftem ; and he fupports Ais own read-
ing by the authoriry of the BastLica ; an autho-
rity, which, on another occafion, he'depreciates.
He derides the abfurdity’of permmting negligence
in any contract, and wvrges, that {uch permiffion,
as he calls it, is againit exprels law: * now,
“ fays he, where a contraét is beneficial to both
“ parties, the do&ors permit flight negligence,
¢« which, how (ight foever, is {till megligence,
“and ought always to be inhibited.” He
warmly contends, that the RomaN laws, pro-
perly underftood, admit only fwo degrees of di-
ligence; one, meafured by that, which a provi-
dent and attentive father of a family ufes i his
own concerns; another, by that care, which

VOL. VI. A A
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the individual party, of whom it is required, is
accuftomed to take of bis own poffeffions; and he,
very ingenioufly, fubftitutes a new rule in the
place of that, which he rejefts; namely, that,
when the things in queftion are the SOLE properly
of the perfon, to whom they muft be reflored, the
holder of them is obliged to keep them with the
firft degree of diligence; whence he decides, that
a borrower and a birerare refponfible for precifely
the fame negleét ; that a vendor, who retains for
a time the cuftody of the goods fold, is under the
fame obligation, in refpett of eare, with a man,
who undertakes to manage the affairs of another,
either without his requelt, as a negotiorum geflor,
or wilh it, as a mandatary: * but, fays he, wben
s¢ the things are tbe JoiNT property of the parties
“ contracting, no higher diligence can be required
¢ than the fecond degree, or that, which the
+ acting party commonly ufes in bis own affairs;
+ and it is fufficient, /f be kecp them, as be keeps
¢ his own.”” This he conceives to be the dif
rinclion between the eigbbcontracts, which pre-
cede, and the fwo, which follow, the words in
bis quidem et diligentian.

Throughout his work he difplays no fmall
fagacity and erudition, but {peaks with too much
conhdence of his own decifions, and with too
much atperity or contempt of all other inter-
preters from BARTOLUS to VINN1US,
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At the time when this author wrote, the
learned M. PoTuiEr was compofing fome of
his admirable treatifes on all the different fpecies
of exprefs, or implied, cohtraéls; and here I
feize with pleafure an opportunity of recom-
mending thofe treatifes to the Engli/b lawyer,
exhorting him to read them again and again ;
for, if his great mafter LiTTLET N has given
him, as it muft be prefumed, a tafte for lumi=
nous a method, appofite examples, and a clear
manly ftyle, in which nothing is redundant, no«
thing deficient, he will furely be delighted with
works, in which all thofe advantages are com-
bined, and the greateft portion of which is law
at Weflmiyfter as wellas at Orleans*: for my own
part, I am fo charmed with them, that, if my
undiffembled fondnefs for the ftudy of jurifpru-
dence were never to produce any greater benefit
to the publick, than barely the introduion of
PoTHiER to the acquaintance of my country-
men, I thould think that I had in fome meafure
difcharged the debt, which every man, according
to lord Coxe, owes 19 bis profe/fion.

To this venerable profeffor and judge, for he
had fuftained both charaflers with deferved ap-
plaufe, LE BruN fent a copy of his little work;

* Ocuvres de M. FPothier, 3 Paris, chez Derunc: 28 yo-
lumes in disdecims, or 6 in quarte. The illuftrious author died
in 1772, ]

AAZ2
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and M. Poruies honoured it with a fhort, but
complete, anfwer in the form of a Gaueral Ob-
Jervation on bis Trm!z:ﬁf.s* ; declaring, at the
fame time, that be would not enter into a literary
contefl, and apologizing for his fixed adherence
to the ancient fyftem, which he politely afcribes
to the natural bias of an old man in favour of opi-
nions formerly imbibed, This is the fubftance of
his anfwer : * that he can difcover no kind of ab-
“ furdity in the ufual divifion of negleé? and di-
“ ligence, nor in the rule, by which different de-
“ grees of them are applied to different con-
¢ trafts; that to fpeak with ftri¢t propnety,
“ negligence is not permitted in any contrad,
“ but a lefs rigorous confiruétion prevails in fome
« than in others; that a birer, for inftance, is
« not confidered as negligent, when he takes the
« fame care of the goods hired, which the ge-
e perality of mankind take of their own; that
s the letter 1o bire, who has his reward, muft be
¢ prefumed to have demanded at firft no higher
% dezree of diligence, and cannot juftly complain
« of that /naltention, which in another cafe might
# have becn culpable ; for a lender, who has ze
¢ reward, may fairly exalt from the borrower
& that exiraordinary degree of care, which a ver

® Jgis printed apars, in fourteen pages, at the end of his
sreatife on the Masrisge coniradl.
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< gtientive perfon of bis age and quality would
¢ certainly have taken; that the diligence, which
¢ the 1NDIVIDUAL parly commonly ufes in bis
“ gwn affairs, cannot properly be the objet of
« judicial inquiry; for every truftee, adminiftra-
“ tor, partner, or co-proprictor, muft be pre-
* fumed by the court, auditors, or commiffioners,
«¢ hefore whom.an account is taken, ora diftri-
+ bution or partition made, fo ufe in-their own
« concerns fuch diligence, as is commonly ufed
% by all prudent men ; that it is a violation of
« good faith for any man to take lefs care of an-
« other’s property, whichhasbeenintrufted tohim,
s than of bis own; that, confequently, the author
% of the new fyftem demands no more of a
“ partner or a joint-owner than of a depofitary,
¢ who is bound to keep the goods depofited as
¢ he keeps bis own ; which is dire@ly repugnant
% to the indifputable aud undifputed fenfe of the
« law Contralius,”

[ cannot learn whether M. L Brun ever
publifhed a reply, but am inclined to believe that
his fyftem has gained very little ground 1in
France, and that the old interpretation continues
univerfally admitted on the continent both by
theorifts and practifers.

Nothing material can be added to PoTHIER'S
argument, which, in my humble opinion, is un-
apfwerable ; but it may not be whelly ufelefs to
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fet down a few general remarks on the contro-
verfy: particular obfervations might be muli-
plied without end.

The only effential difference between the fyf-
tems of GopEerror and Le Bruw relates to the
{wo contraéts, which follow the much-difputed
claufe; for the Swifs lawyer makes the partner
and co-proprietor anfwerable for ordinary neglect,
and the French advocate demands no more from
them than common bonafly : now, in this refpect,
the error of the fecond fyftem has been proved
to demonftration; and the author of it himfelf
confefes ingenuoufly, that the other part of it
fails in the article of Marriage-portions*,

In regard to the divifion of negleét and “care
into three degrees or fwo, the difpute appears to
be merely verbal ; yet, even on this head, Lg
BRuN feems to be felf: confuted: he begins with
engaging to prove * that only fwo degrees of
* fault are diftinguifhed by the laws of Rome,”
and ends with drawing a conclufion, that they
acknowledge but one degree: now, though this
might be only a flip, yet the whole tenor of his
book eftablifhes 20 modes of diligence, the ami [
Jions of which are as many neglects; exclufively
of grofs negle®, which he likewife admits, for
the culpa leviffima only is that, which he repu-

* See p. 71. aste; and P- 126.
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diates. It is true, that he gives no epithet or
name to the omiffion of his fecond mode of care;
and, had he fearched for an epithet, he could
have found no other than grofs; which would
have demonftrated the weaknefs of his whole
fyftem*.

The difquifition amounts, in fac, to this: from
the barrennefs or poverty, as LucreTius calls
it, of the Latin language, the fingle word
currA includes, as a generick term, various
degrees or fhades of fault, which are fometimes
diftinguithed by epithets, and fometimes left
without any diftin&ion; but the Greek, which
is rich and flexible, has a term expreffive of al-
moft every thade, and the tranflators of the law
Contraftus actually ufe the words jafusia and
o' uirua, which are by no means fynonymous, the
former implying a certain 'eafinefs of mind or
remifnefs of attention, while the fecond imports
a higher and more culpable degree of negli-
gencet. This oblervation, indeed, feems to fa-
vour the fyftem of Goperror; but I lay no great

* See pages 32- 73- 74+ 149-

+ Bafilica, 2, 3, 23. See Demgffh. 3 Phil. Rejfbe’s edir. L
112. 3. For leviffima culpa, which occurs but once in the
whole body of Rsman law, ga¥uiz feems the proper word in
Greek; and it is a&tually fo ufed in the Bafilica, Go. 3. 5. where
mention is made of the Aquilian law, in qud, fays ULP1aN, et
leviffoma culpa venit. I 9+ 2. 44
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firels on the mere words of the tranflation, as 1
cannot perfuade myfelf, that the Greek jurifts un-
der Basirius and LEo were perfeéily acquainted
with the niceties and genuine purity of their lan-
guage; and there are invincible reafons, as, I
hope, it has been proved, for rejecting all fyftems
but that, which PoTrigr has recommended and
illuftrated.

I come now to the laws of our own country,
in which the fame diftin&tions and the fame
rules, notwithftanding a few clathing authorities,
will be found to prevail; and here I might pro-
ceed chronologically from the oldeft Yvar-book or
Trealife to the lateft adjudged Ca/e; but, as there
would be a moft unpleafing drynefs in that me-
thod, I think it better to examine feparately every -
diftinét fpecies of bailment, obferving at the fame
time, under each head, a kind of hiftorical order.
It muft have occurred to the reader, that I might
eafily have taken a wider field, and have extend-
ed my inquiry to every pollible cafe, in which a
man poffe/fes for a time the goods of another; but
I chofe to confine myfelf within certain limits,
left, by grafping at too valt a fubject, I fhould
at laft be compelled, as it frequently happens, by
accident or want of leifure, to leave the whole
work unfinifhed: it will be {ufficient to remark,
that the rules are in general the fame, by what-
ever means the goods are legally in the hands of
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the poffeflor, whether by delivery from the
owner, which is a proper bailment, or from any
other perfon, by finding®, or in confequence of
fome diftinét contraét.

Sir Joun Hort, whom every Exglifbman
fhould mention with relped, and from whom no
Englifb lawyer fhould venture to diflent without
extreme diffidence, has taken a comprehenfive
view of this whole fubject in his judgment on
a celebrated cafe, which fhall foon be cited at
length ; but, highly as 1 venerate his deep learn-
ing and fingular fagacity, I fhall find myfelf con-
firained, in fome few inftances, to differ from
him, and fhall be prefumptuous enough to offer
a corre@ion or two in part of the doérine,
which he propounds in the courfe of his argu-
mentt.

His divifion of ailments into fix forts ap-
pears, in the firft place, a little inaccurate;
for, in truth, his fi/th fort is no more than a
branch of his third, and he might, with equal
reafon, have added a feventh, fince the fifth is
capable of another fubdivifion. I acknowledge,
therefore, but five ipecies of bailment; which I
fhall now enumerate and define, with all the

* Do&. and Srud. dial 2. ch. 38. Lord Raym. gog. 917.

See Ow. 141. 1 Leen, 224. 1 Cro. 219, Mulgrove and
ﬂg&l’r‘.‘l.

t Lord Raym. o12.
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Latin names, one or two of which lord Hor
has omitted. 1. DerosiTum, which is a naked
bailment, without reward, of goods to be kept
for the bailor. 2. MaNDATUM, or_commii ffion;
when the mandatary undertakes, without recom-
penee, to do fome alt about the things bailed, or
fimply to carry them; and hence Sir Hengy
Fiscn divides ballment into #1g forts, to keep,
and to employ*. 3. CommonaTum, or loan
Jorufe; when goods are bailed, without pay, to
be ufid for a certain time by the bailee. 4
Picror! Accsptom; when a thing is bailed
by a debtor to his ereditor in Pledge, or as a fe-
curity for the debt. 5. LocarTum, or biring,
“which is always for @ reward; and this bailment
is either, 1. iocatio rei. by which the hirer gains
the temporary ufe of the thing ; or, 2. locativ
operis faciendi, when work and labour, or care
and pains, are to be performed or beflowed on
the thing delivered: or, 3. loratio OpeEris mercium
vebendarum, when goods are bailed for the pur-
pofe of being carried from place to place, either
to a publick carrier, or to a private perfon.

I. The moft ancient cafe, that I can find in
our books, on the do@rine of Dt posiTs (there
were others, indeed, a few years earlier, which
turned on points of pleading), was adjudged in

* Law, b. 2. ch. (8.
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the eighth of Edward IT. and is abridged by
Firrzuereert®. It may be called Bonion's
cafe, from the name of the plaintiff, and was, in
fubftance, this: An a8ion of detinue was
brought for feals, plate, and jewels, and the de-
fendant pleaded, * that the plaintiff had bailed
“to him a chett lo be kepl, which cheft was
‘¢ loeked; that the bailor himfelf took away the
¢ key, without infarming the bailee of the contents;
** that robbers came in the NicHuT, broke open
< the defendant’s chamber, and carried off the
* cheft into the ficlds. where they forced the
%+ lock, and took out the confents; that the defend-
‘ ant was robbed at the fume time of his own
“ goods.” The plainiff replied, * that the
“ jewels were delivered, in a cheft ot locked, to
** be reftored ar the pleafure of the bailor,” and
on this, it is {aid, iffue was joined.
Upon this cale lord Hort obferves,  that
““ he cannot ive, why the bailec fhould not be
*¢ charged with goods i a cheft as well as with
*t goods ouf of a cheft; for,” fays he, ¢ the
* bailee has as little power over them, as to any
‘ benefit that he might have from them, and as
* great power to defend them in one cale as
*in the othert.” The very learned judge was

* Mayn. Edward IL. 275, Fitz. Abr. tie. Detinue, 59,
t Lord Raym. 914,
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difTatished, we fee, with Sir Eowarp Coxke’s
reafon, * that, when the jewels were locked up
¢ in a cheft, the bailee was not, in fa&, trufted
¢« with them®*.” Now there was a diverfity of
opinion, upon this very point, among the great-
cft lawyers of Home; for * it was a queftion,
« whether, if a box fealed up had been depofited,
¢ the box only fhould be demanded in the ac-
“ tion, or fhe clothes, which it contained, (hould
% alfo be fpecified ; and TrepATIUS infifts, that
“ the box only, not the particular contents of it,
« muft be fued fory unlefs the things were pre-
« vioufly fhewn, and then depofited: but Laszto
% afferts,that he, who depofits thebox, depolitsthe
« contents of it; and ought, therefore, to demand
¢ the clothes themf{elves. What then, if the depo-
% fitary was ignorant of the contents Z It feems to
¢ make no great difference, fince he took the
¢ charge upon himfelf; and 1 am of opinion,
“ fays ULP1AN, that, although the box was
“ fealed up, yet an aticn may be brought for
¢ what it containedt.” This relates chiefly
to the form of the libel; but, furely, cafes may
be put, in which the difference may be very
material as to the deferce. Diamonds, gold, and
precious trinkets, ought, from their nature, to be
kept with peculiar care under lock and key: it

% 4 Rep. 84, t D.26. 3 1. 41
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would, therefore, be grofs negligence in a depo-
fitary to leave fuch a depofit in an open anti-
chamber, and ordinary neglefl, at leaft, to let
them remain on his table, where they might
poffibly tempt his fervants; but no man can
proportion his care to the nature of things, with-
out knowing them: perhaps, thercfore, it would
be no more than flight negled, to leave out of a
dravzera box or cafket, which was neither known,
nor could juftly be fufpected,to contain diamonds;
and DomaT, who prefers the opinion of Tre-
BATIUS, decides, * that, in fuch a cafe, the de-
“ pofitary would only be obliged to reftore the
¢ cafket, as it was delivered, without being re-
“ fponfible for the contents of it.” I confefs,
however, that, anxioufly as I with on all occa-
fions to fee authorities refpeGted, and judgment
holden facred, BontoN’s cafe appears to me
wholly incomprehenfible; for the defendant,
inftead of having been grofily negligent (which
alone could have expofed him to an adtion),
feems to have ufed at lealt ordinary diligence ;
and, after all, the lofs was occafioned by a bur-
glary, for which no bailee can be refponfible
without a very fpecial undertaking. The plea,
therefore, in this cafe was good, and the replica-
tion, idle; nor could I ever help fulpeé&ting a
miftake in the laft words alii quod non; although
Ricuarp pE WincuEDON, or whoever was the
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compiler of the Iab?e to this Year-book, makes a
diftin&ion, that, *if jewels be bailed to me, and
“ I put them into a cafket, and thieves rob me of
4 them in the m:gbt-ﬂma, I am anfwerable ; not,
« if they be delivered to me in a cheit fealed
“ up;” which could never have been law, for
the next oldeft cafe, in the book of Affife, con-
tains the opinion of ehief juftice THORPE,
that “ a genéral bailee fo keep is not refponfible,
“ if the goods be flolen, without his gro/5 ne-
“ glect*;” and it appears, indeed, from FiTz-
HERBERT, that the party was driven to this
iffze, ** whether the goods were taken away by
“ robbers.”
By the Mbfaick inftitutions, “ if a man deli-
“ wered to his' neighbour MoNEY oOr STUFF lo
i i;!tp, and it was ffolen out of his houfe, and the
s¢ thief could not be found, the mafter of the
* houfe was to be brought before the judge, and
“ to be difcharged, if he could {wear, that he
“ had not put bis band unto his neighbour’s
“ goods,” or, as the Iloman author of the LEx
De1 tranflates it, Nubil fe nequiter geffiffet ; but °
a diftin@ion feems to have been made between a

* 20. Afl. 28. Bro. Abr. tit. Bailment, pl. 7,
t Esod. xxii. 7, 8.

1 Lib. 10. De Depofito. This book is printed in the fama
yolume with the Thesdsfan Code, Paris, 1536.
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ftealing by day and a ftealing by night*; and

“if cATTLE were bailed and ftolen (by day, I

‘ prefume), the perfon, who had the care of
“ them, was bound to make reftitution to the

“ owner|;"” for which the reafon feems to be,

that, when cattle are delivered o be kept, the

bailee is rather a mandatary than a depofitary,

and is, confequently, obliged to ufe a degree of
diligence adequate to the charge: now fheep can’
hardly be ftolen in the day-time without fome

negleét of the thepherd ; and we find that, when

Jacos, who was, for a long time at leaft, a
bailee of a different fort, as be bad a reward, loft

any of the beafts intrufted to his care, LasaN

made him anfwer for them “ whether flolen by

* day or ftolen by night}.”

Notwithftanding the high antiquity, as weil
as the manifeft good fenfe, of the rule, a contrary
doftrine was advanced by Sir Epwarp Coke,
in his Reports, and afterwards deliberately in-
{ferted in his Commentary on LiTTLETON, the
great refult of all his experience and learning;
namely, * that a depofitary is refponfible, if the
“ goods be flolen from him; unlefs he accept
* them fpecially fo keep as bis own,” whence he
advifes all depofitaries to make fuch a fpe-

* Gen xxxi. 39. + Exod. x3ii. 12.
! Gen, xxzi. 390.
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cial acceptance®. This opinion, {o repugnant to
natural reafon and the laws of all other nations,
he gmundnd partly on fome broken cafes in the
Year-books, mere converfations on the bench, or
loofe arguments at the bar; and partly on SouTn-
coTE's cafe, which he has reported and which
by no means warrants his dedufion from it.
As I humbly conceive that cafe to be law, though
the do@rine of the learned reporter cannot in all
points be maintained, I fhall offer a few remarks
on the pleadings in the caufe, and the judgement
given on them.

SoutHcoTE decldred in detinue, that he had
delivered goods to BenneT, o be by bim sAFELY
kept: the defendant confeffed sucH delivery,
but pleaded in bar, that a certain perfon sToLE
them out of his poffeffion; the plaintiff replied,
protefting that he had oot been robbed, that the
perfon named in the plea was a SERVANT of the
defendant, and demanded judgement; which, on
a general demurrer to the replication, he ob-
tained.  The reafon of the judgement, fays lord
 CokE, was, becaufe the plaintiff had delivered
¢ the goods to be saFELY kept, and the defend-
# ant had taken the charge of them upon him-
¢ felf, by accepting them on sucH a delivery.”
Had the reporter fiopped here, 1 do not fee

¢ ¢ Rep. 83 b. 11nft. 89. 2. b,
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what poffible objection could have been made;
but his exuberant erudition boiled over, and pro-
duced the frothy conceit, which has occafioned
fo many refletions on the cale itfelf ; namely,
« that fo kEEP and fo keep sAFELY are one and
the fame thing;”" a notion which was denied to
be law by the whole court in the time of chief
juftice HorT*,

It is far from my intent to {peak in deroga-
tion of the great commentator on LITTLETON;
fince it may truly be afferted of him, as Quin-
ririan faid of Cicero, that an admiration of
bis warks is a_fure mark of fome proficiency in the
fludy of the law; but it muft be allowed, that
his profufe lgarning often ran wild, and that he
has injured many a good cafe by the vanity of
thinking to improve them.

The pleader, who drew the replication in
SouTHCOTE's cafe, muft have entertained an
idea, that the blame was greater, if a fervant of
the depofitary ftole the goods, than if a mere
[iranger had purloined them; fince the defendant
ought to have been more on his guard againft
a perfon, who had fo many opportunitics of
ftealing; and it was his own fault, if he gave
thofe opportunities to a man, of whofe honefty
he was not morally certain: the court, we find,

* Lord Raym. gt1. margin.
VOL. V1. BB
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rejected this diftinGion, and alfo held the repli-
cation informal, but agreed, that no advantage
could betaken on a general demurrer of fuch in-
formality, and gave judgement on the fubftan-
tial badnefs of the plea*. If the plaintiff, in-
ftead of replying, had demurred to the plea
in bar, he might have infifted in argument,
with reafon and law on his fide, ¢ that, although
“a general bailee fo keep be refponfible for
“ 6ross negle& only, yet BENNET had, by a
“ Jpecial acceptance, made himfelf anfwerable
“for eRDINARY negle® at leafl; that it was
“ ordinary negle&, to let the goods be flolen out
¢ of his poffeflion, and he had not averred, that
_“ they were ftolen without bis default; that he
“ ought to have put them into a Jafe place; ac-
“ cording to his undertaking, and have kept
“ the key of it himfelf; that the fpecial bailee
“ was reduced to the clafs of a condulor operis,
“ or a workman for bire; and that a tailor, to
* whom his employer has delivered lace for a
“ fuit of clothes, is bound, if the lace-be flolen,
“ to reftore the value of it}.”” This reafoning

* 1 Cro, 813,

+ % Alia cft furti ratio; id enim non cafii, fed levi culpas,
ferm afcribitur”  Gethefr. Comm. in L. Gontradtus, p. 145
See D. 17. 2. §2. 3. where fays the annotator, “ Adverfus
latromes parim prodeft cuftodia ; adverfis firem prodefle po-
teft, §i quis advigilet.” See alfo Pots. Contrat de Louage, n_
429. and Confrat de Pret & ufage, n. 53. So, by jultice Car-
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would not have been juft, if the bailee had
pleaded, as in BoN1oN's cafe, that he had been
robbed by violence, for no degree of care can in
general prevent an open robbery: impetis pre-
donum, fays ULP1AN, a nullo preflantur.

Mr. Juftice Power:, fpeaking of SouTH-
coTE’s cafe, which he denies to be law, admits "
that, * if a man does undertake fpecially to keep
“ goods SAFELY, that is a warranty, and will
« oblige the bailee to keep them fafely againft
¢ perils, where be bas a remedy over, but nof
“ againft thofe where he has 7o remedy over*.”
One is unwilling to fuppofe, that this learned
judge had not read lord Coke’s report with at-
tention ; yet the cafe, which he puts, is precifely
that which he oppofes, for BennNeT did under-
take “ to keep the goods sAFeLY;” and, with
fubmiffion, the degree of care demanded, not the
remedy over, is the true meafure of the obliga-
tion; for the bailee might have his appeal of roé-
bery, yet he is not bound to keep the goods
againft robbers without' a moft exprefs agree-
mentt. This, I apprehend, is all that was
meaned by St. GErMAN, when he fays, * that,

tefinore, * Si jeo grante byens a un home a garder a mon oeps,
* fi les byens per fon mefgarde font embles, il fera charge a moy
* de mefmes les byens, mez ¢'il foit redbe de melmesles byens,
% il eft excufable per le ley.” 10 Hen. VI. 21.

* Ld. Raym. g12. + 2 Sho. pl. 166,
BE2
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“ if a man bave nothing for keeping the goods
«¢ bailed, and promife, at the time of the delivery,
“ to rcftore them fafe at bis peril, he is not re-
¢ {ponfible for mere cafualties® ;" but the rule
extrafted from this paffage, ** that a fpecial ac-
“ ceptance fo keep sAvELY will not charge the
% bailee againft the alts of wrongdoerst,” to
which purport HosART alfo and Croxe are
cited, is too general, and muft be confined to
aéts of wviolence.

I cannot leave this point, without remarking,
that a fenant ai will, whofe intereft, when he has
it rentfree, the Romans called PRECARIUM, ftands
in a fituation exa&ly parallel to that of a depo-
fitary ; for, although the contract be for bis bene-
Jit, and, in fome inftances, for bis benefit onky,
yet he has an inzereft in the land till the will is
determined, * and, our law adds, it is the folly of
% the leffor, if he do not reftrain him by a {pecial
% condition:” thence it was adjudged, in the
Countefs of Shrewfbury's cafe, ** that an action
« will not lie againt 2 tenant at will generally, if
¢ the houfe be burned through his neglect};”
but, fays juftice Powerr, © had the action been
¢ founded on a Jpecial undertaking, as that, in
« confideration that the leflor would let him live

* Doét. and Stud. dial. 2. chap. 38.
1 Com. 135. Ld. Raym. g13.
1 5 Rep. 13. b
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% in the houfe, he would deliver it up in as good
“ repair as it then was in, fuch an action would
¢ have been maintainable.*”

It being then eftablifhed, that a bailee of the
Sfirft fort is anfwerable only for a fraud, or for
grofs neglec, which is confidered as evidence of
it, and not for fuch ordinary inattentions as may
be compatible with good faith, if the depofitary
be himfelf a carele/s and inattentive man; a
queftion may arife, whether, if proof be given,
that he is, in truth, very thougbtful and vigilant
in bis own concerns, he isnot bound to reftitution,
if the depofit be loft through his negled, either
ordinary or flight ; and it feems ealy to fupport
the affirmative; fince in this cafe the meafure of
diligence is that, which the bailee ufes in bis own
affairs. It muft however be confefled, that the
chara@er of the individual depofitary can hardly
be an objeft of judicial difcuffion: if he be
Mightly or even ordinarily negligent in keeping
the goods depofited, the favourable prefumption
is, that he is equally negle&tful of his own pro-
perty; but this prefumption, like all others, may
be repelled ; and, if it be proved, for inftance,
that, his houfe being on fire, he faved his own
goods, and, having time and power to fave alfo
thofe depofited, {uffered them to be burned, he

* Ld. Raym. g11.
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fhall reftore the worth of them to the owner*.
.IE', indeed, he have time to {fave only one of two
chelts, and one be a depofit, the other his own
property, he may juftly prefer his own; unlefs
that contain things of firall comparative value,
and the other be full of much more precious
goouds, as fine linen or filks; in which cafe he
ought to fave the more valuable cheft, and has a
right to claim indemnification from the depofitor
for the lofs of his own. 5till farther; if he com-
mit even a grofs negle& in regard to his own
goods as well as thofe bailed, by which both are
loft or damaged, be cannot be faid to bave violated
good faith, and the bailor muft impute to his
own folly the confidence which he repofed in fo
improvident and thoughtlefs a perfon+-.

To this principle, that a depofitary is anfier-
able only for grofs negligence, there are fome ex-
ceptions.

Firft,as in Sou THCOTE'S cafe, where the bailec,
by a Jfpecial agreement, has engaged to anfwer
for lefs: * 5i quid nominatim convenit,” fays the
Roman lawyer, * vel plus vel minus in fingulis
* contraltibus, hoc fervabitur quod initio con-
* venit; legem enim contractui dedit;” but the

* PorH. Gntrat de Dépét, n. 29. Stiernh. de Fure Sueon,
L o=es g

t Brak. g9. b. Juftin. Inft. L 3. tit. 15.

t L. Contraflus, 33. D. de rege jur.
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opinion of CELsUSs, that an agreement fo difpenfe
with deceit is void, as being contrary to good
morals and decency, has the affent both of UL-
P1AN and our Englifb courts®,

Secondly; when a man fpontaneoufly and
officioufly propofes to keep the goods of another,
be may prevent the owner from intrufling them
with a perfon of more approved vigilance; for
which reafon be takes upon bimfelf, according to
JULLAN, the rifk of the depofit, and becomes re-
Jponfible at leaft for ordinary negleé, but not for
mere cafualtiest.

Where things are depofited through neceffity
on any fudden emergence, asafire or a fhipwreck,
M. Lz Bruw infifts, “ that the depofitary muft
“ anfwer for le/s than grofs neglec, how carelefs
“ foever he may be in his own affairs ; fince the
“ preceding remark, that a man, who repofes con-
“ fidence in an improvident perfon, muft impute
“any lofs to bis own folly, is inapplicable to a
“ cafe, where the depofit was not optional ; and
“ the law ceafes with the reafon of it};” but that
is not the only reafon; and, though it is an ad-
ditional misfortune, for a man in extreme hafte
and deep diftrefs to light upon a ftupid or inat-

* Do&. and Stud. dial. 2. chap. 38.
+ D.16. 34 1. 35.
3 Dela Preflation des Fautes, p- 77-
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tentive depofitary, yet I can hardly perfuade my-
felf, that more than perfe&t good faith is de-
manded in this cafe, although a violation of that
faith be certainly more criminal than in other
cafes, and was therefore punithed at Kome by a
forfeiture of the double value of the goods de-
pofited.

In thefe circumftances, however, a benevolent
offer of keeping another’s property for a time
would not, I think, bring the cafe within Ju-
L1AN's rule before-mentioned, fo as to make the
perfon offering anfwerable for flight, or even or-
dinary, negligence; and my opinion is confirmed
by the authority of Laseo, who requires no
more than good faith of a negotiorum geflor, when
“ affectione coaltus, ne bona mea diftrahantur,
“ negotiis fe meis obtulerit.”

Thirdly; when the bailee, improperly called
a depofitary, either direflly demands and receives
a reward for biscare, or takes the charge of goods
in confequence of fome lucrative contract, he be-
comes anfwerable for ordinary neglett; fince, in
truth, he is in both cafes a conduéfor operis, and
lets out his mental labour at a juft price: thus,
when clothes are left with a man, who is paid
for the ufe of his bath, or a trunk with an inn-
keeper or his fervants, or with a ferryman, the
bailees are as much bound to indemnify the
owners if the goods be loft or damaged through .
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their want of ordnary circumfpeion, as if they
were to receive a ftipulated recompenfe for their
attention and painsy but of this more fully, when
we come to the article of biring.

Fourthly; when the bailee alone receives ad-
vantage from the depofit, as, if a thing be bor-
rowed on a future event, and depofited with the
intended borrower, until the event happens, be-
caufe the owner, perhaps, is likely to be abfent
at the time, fuch a depofitary muft anfwer even
for [light negligence; and this bailment, indeed,
is rather a loan than a depofit, in whatever light
it may be confidered by the parties. Suppofe,
for example, that Charles, intending to appear at
a_mafked ball expetted to be given on a future
night, requefts George to lend him a drefs and
jewels for that purpofe, and that George, being
obliged to go immediately into the country, de~
fires Charles to keep the drefs till his return,
and, if the ball be given in the mean time, to
wear it; this feems to be a regular loan, although
the original purpofe of borrowing be furure and
contingent.

Since, therefore, the two laft cafes are not, in
ftrict propriety, depofits, the exceptions to the
general rule are reduced to two only; and the fe-
cond of them, I conceive, will not be reje@ted by
the Englifb lawyer, although I recolle@ no de-



378 THE LAW

cifion or diGtum exa@ly conformable to the opi-
nion of Jurian,

Clearly as the obligation to reflore a depofit
flows from the nature and definition of this con-
traft, yet, in the reign of Er1zaseTH, when it
had been adjudged, confiftently with common
fenfe and common honefty, * that an action on
“ the cafe lay againft a man, who had not per-
¢ formed his promife of redelivering, or deliver-
“ ing over, things bailed to him,” that judgement
was reverfed; and, in the fixth year of James,
Judgement for the plaintiff was arrefted in a cafe
exadily fimilar®: it is no wonder, that the profef-
fion grumbled, as lord HovT fays, at fo abfurd
a reverfal; which was itfelf moft juftly reverfed
a few years after, and the firft decifion folemnly
eftablifhed -

Among the other curious remains of Attick
law, which philologers have collefled, very little
relates to the contraéts, which are the fubje& of
this effay; but I remember to have read of Dk-
MOSTHENES, that he was advocate for a perfon,
with whom tbree men had depofited fome va-
luable utenfil, of which they were joint-owners;
and the depofitary had delivered it to one of
them, of whofe knavery he had no fufpicion;

* Yelv. 4. 50. 128.
4+ 2 Cro. 667. W heatly and Low.
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upon which the other fwo brought an afion,
but were nonfuited on their own evidence, that
there was a fthird bailor, whom they had not
Joined in the fuit; for, the truth not being proved,
DemostreNEs infifted, that bis client could not
legally reflore the depofit, unlefs all three propri-
elors were ready to recerve it; and this do&rine
was good at lome as well asat Athens, when the
thing depofited was in its nature incapable of -
partition : it is alfo law, I apprehend, in Weft-
minfter-hall®,

The obligation to return a depofit faithfully
was, in very early times, holden facred by the
Greeks, as we learn from the ftory of Gravcus,
who, on confulting the oracle, received this an-
~ fwer “ that it was criminal even fo barbour a
L rbnugbt of with-holding depofited goods from
“ the owners, who claimed themt;” and a fine
application of this univerfal law is made by an
Arabian poet contemporary with JusTiNiAN,
who remarks, * that life and wealth are only
“ depofited with us by our creator, and, like all
“ other depofits, muft in due time be reftored.”

IL. Employmentby comMissionwasalfoknown
to our ancient lawyers; and BracTon, the beft
writer of them all, exprefles it by the Roman

* D. 16. 3. 1. 35. Bro. Abr. #it. Bailment, pl. 4.
+ Herod. VI. 86. Juv, Sar. XIIL 19q.
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word, Mandatum; now, as the very ellence of
this contrat is the gratuitous performance of it
by the bailee, and as the term commifion is alfo
pretty generally applied to bailees, who receive
bire or compenfation for their attention and
"trouble, I fhall not fcruple to adopt the word
MANDATE as appropriated in a limited fenfe to
the fpecies of bailment now before us; nor will
any confufion arife from the common acceptation
of the word in the fenfe of a judicial command
or precept, which is in truth only a fecondary
and inaccurate ufage of it. The great diftinction
then between one fort of mandate and a depofit
is, that the former /ies in fefance, and the latter,
fimply in cufiedy: whence, as we have already
intimated, a difference often arifes between the
degrees of care demanded in the one contract and
in the other; for, the mandatary being confi-
dered as having engaged himfelf, to ufe a degree
of diligence and atiention adequate to the per-
farmance of bis undertaking, the omiffion of
fuch diligence may be, according to the nature
of the bufinels,. either ordinary, or [light, ne-
glect ; although a bailee of this {pecies ought re-
gularly to be anfwerable only for a violation of
good faith. This is the common dofirine taken
from the law of ULpiax; but there feems, in
reality, to be no exception in the prefent cafe
from the general rule; for, fince good faith itlelf
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obliges every man 1o perform bis aftual engage-
menls, it of courfe obliges the mandatary to ex-
ert himfelf in proportion to the exigence of the
affair in hand, and neither to do any thing, how
minute foever, by which his employer may fuf-
tain damage, nor omit any thing, however in-
confiderable, which the nature of the a& re-
quires®: nor will a want of ability to perform
the contra& be any defence for the contradting
party; for, though the law exadls no impoffibie
things, yet it may juftly require, that every man
thall know his own ftrength, before he undertakes
to do an ad, and that, if he deludeancther by falfe
pretenfions to (kill, he fhall be refponfible for
any injury, that may be occafioned by fuch de-
lufion. 1f, indeed, an unfkilful man yield to
the preffing inftances of his friend, who could
not otherwife have his work performed, and en-
gage relu@antly in the bufinefs, no higher de-
gree of diligence can be dgmanded of him than
a fair exertion of his capacity.

It is almoft needlefs to add, that a mandatary,
as well as a depofitary, may bind himfelf by a
Jpecial agreement to be anfwerable even for ca-
fualties; but that ncither the one nor the other
can exempt himfelf by any ftipulation from re-
fponfibility for fraud, or, its equivalent, grofs
neglett.

* Lord Raym. gro.
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A diftin@ion feems very early to have been
made in our law between the nonfefance, and the
mistefance, of a conduffor operis, and, by equal
reafon, of a mandatary ; or, in other words, be-
tween a total failure of performing an executory
undertaking and a culpable negle& in executing
it; for, when an action on the cafe was brought
againft a carpenter, who, having undertaken to
build a new houfe for the plaintiff within a cer-
tain time, bad not built it, the court gave judg-
ment of nonfuit; but agreed, that, if the defend-
ant had built the houfe negligently and fpoiled
the timber, an aQion againft him would have
been maintainable*. However, ina fubfequent
reign, when a fimilar action was commenced
againft one Warxins for not building a mill ac-
cording . to his undertaking, there was a long
converfation between the Judges and the bar,
which chief juftice BABINGTON at length inter-
rupted by ordering the defendant’s counfel either
to plead or to demur; but ferjeant RoLr chofe
to plead fpecially, and iffue was taken on a dif~
cbarge of the agreement. Juftice MarTIN
objected to the aftion, becaufe no tort was al-
ledged; and he perfifted warmly in his opinion,

* Yearb. 11. Hen. IV. 33.
t Yearb. 3. Hen. VL 36. b. 37. 2  Stath. Abr. tit

Aceians fur ke cas, pl. 20.
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which feems not wholly irreconcilable to that of
his two brethren; for in the cafes, which they
put, a fpecial injury was fuppofed to be occa-
fioned by the non-performance of the contract.

Authority and reafon both convince me, that
MaRrTIN, into whofe opinion the reporter re-
commends an inquiry, was wrong in his objec-
tion, if he meaned, as juftice Coxa1n and the
chief juftice feem to have underftood him, that
no fuch ation would lie for ronfefance, even
though fpecial damage bad been flated. His ar-
gument was, that the attion before them founded
in covenant merely, and required a [pecialty to
fupport it; but that, if the covenant had been
changed into a fort, a good writ of trefpafs on
the cafe might have been maintained: he gave,
~ indeed, an example of misfefance, but did not
controvert the inftances, which were given by the
other judges.

It was not alledged in either of the cafes juft
cited, that the defendant was to receive pay forthe
fefance of his work ; but, fince both defendants
were defcribed as affually in trade, it was not
perhaps intended, that they were to work for no-
thing : 1 cannot however perfuade myfelf, that
there would have been any difference, had the
promifes been purely gratuitous, and had a fpecial
injury been cauled by the breach of them. Sup-
pofe, forinftance, that Robert's corn-ficlds are fur-
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rounded by a ditch or trench, in which the wa-
ter from a certain fpring ufed to have a free
courfe, but which has of late been obftructed by
foil and rubbifh; and that, Robert informing his
neighbour Henry of his intention fpeedily to
clear the ditch, Henry offers and undertakes im-
mediately to remove the obftruétion and repair
the banks without reward, he having bufinefs of
the fame kind to perform on his own grounds :
if, in this cafe, Hemry negle& to do the work
undertaken, * and the water, not having its na-
¢ tyral courle, overflow the fields of Hobert and
* {poil his corn,” may not Robert maintain his
action on the cafe? Moft affuredly; and fo in
a thoufand inftances of proper bailments, that
might be fuppofed; where a juft reliance
on the promife of the defendant prevented
the plaintiff from employing another perfon,
and was confequently the caufe of the lofs,
which he fuftained® ; for it is, 4s it ought to be,
a general rule, that, for every dammum injurid
datum, an aftion of fome fort, which it is the
province of the pleader to advife, may be main-
. tained ; and, although the gratuitous performance
of an a& be a benefit conferred, yet, accord-
ing to the jult maxim of Pavius, Adjuvarings,
non decipi, beneficio oportett: but the fpecial da-

* Yearh. 19. Hen. VL. 49.
+D.13. 6. 17. 3
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mage, not the affumption, is-.the caufe of Zbis
aftion ; and, if nelice be given by the mandatary,
before any damage incurred, and while another
perfon may be employed, that he cannot perform
the work, no procefs of law can enforce the per-
formance of it.

A cafe in Brook, made complete from the
Year-book, to which he refers, [feems direlly in
point; for, by chief juftice FinEvX, it bad been
adjudged, that, *if a man affume to build a
“ houfe for me by a certain day, and do not
“ build it, and I fiffer damage by his nonfefance,
% T fhall have an aftion on the cafe, as well as if
“ he had done it amifs - but it is poffible, that
FiNEUX might fuppofe a confideration, though
none be mentioned®.

A&ions on this contract are, indeed, very un-
common, for a reafon not extremely flattering to
human nature ; becaufe it is very uncommon to
undertake any office of trouble witbout compenfa-
tion; but, whether the cale really happened, or
the reward, which has attually been ftipulated,
was omitted in the declaration, the queftion,
“ whether a man was refponfible for damage to
* certain goods occalioned by his negligence in
¢ performing a GRATUITOUS promife,” came
before the court, in which lord HoLT prefided,
fo lately as the fecond year of queen AnNE; and

® Bro. Abr. tit. Aétion fur le Cafe, 72.
YOL. ¥I. ccC
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a point, which the firft elements of the Roman
law have fo fully decided, that no court of judi-
cature on the continent would fuffer it to be de-
bated, was thought in ExcLaND fo deferve,
what it certainly received, very great confider-
ation®,

The cale was this: BErNArDp had afflumed
without pay fafely to remove feveral cafks of
brandy from one cellar, and lay them down Jafely
in another, but managed them fo negligently,
that one of the cafks was ftaved. After the
general iffue joined, and a verdiét for the plain-
tiff Co¢cs, a motion was made in arreft of
Judgemeént on the irrelevancy of the declaration,
in which it was neither alledged, that the de-
fendant was to have any recompenfe for bis pains,
nor that he was a common porter: but the
court were unanimoufly of opinion, that the
action lay; and, as it was thought a matter of
great confequence, each af the judges delivered
his opinion feparately.

The chief jultice, as it has before been inti-
matedf, pronounced a clear, methodical, elabo-
rate argument; in which he diftinguithed bail-
ments into /iz forts, and gave a hiftory of the
principal authorities concerning each of them.

* Ld. Raym. gog—g20. 1 Salk.26. Com. 133. Fam.
13- 131. §28.
+ P. z01.
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This argument is juftly reprefented by my learn-
ed friend, the annotator on the Firft Inflitute, as
“ a moft mafterly view of the whole fubje& of
“ bailment* ;" and, if my little work be confi-
dered merely as a commentary on it, the ftudent
may perhaps think, that my time and attention
have not been unufefully beftowed.

For the decifion of the principal cafe, it would
have been fufficient, I imagine, to infift, that the
point was nsl new, but had already been deter-
mined; that the writ in the REGISTER, called,
in the firange dialelt of our forefathers, De pipd
vini cariandd{-, was not fimilar, but identical ;
for, had the reward been the ¢ffence of the ac-
tion, it muft have been inferted in the writ, and
nothing would have been left for the declaration
but the ftating of the day, the year, and other
circumftances ; of which RasTrerr exhibits a
complete example in a writ and declaration for
negligently and improvidently planting a quickfet
bedge, which the defendant had promifed to
raife, without any confideration alledged ; and if-
fue was joined on a traverfe of the negligence

* Hargr. Co. Litt, 8g. b. n. 3. The profeifion muft la-
ment the neceilary fulpenfion of this valuable work.

t Reg. Orig. 110, a. fecallo 110. b, De equo infirms Ja-
wande, and De columbari reparands.

ccCcz2
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and improvidence®*. How any anfwer could
have been given to thefe authoritics, I am at a
lofs even to conceive: but, although it is ncedlefs
to prove the fame thing twice, yet other authori-
ties, equally unanfwerable, were adduced by the
court, and fupported with reafons no lefs cogent;
for nothing, faid Mr. Juftice PoweLL emphati-
cally, # law, that is not reafon; a maxim, in
theory excellent, but in practice dangerous, as
many rules, true in the abftra&, are falfe in the
conerete; for, fince the reafon of TiT1ivs may,
and frequently does, differ from the reafon of
SEPTIMIUS, no man, who is nota lawyer, would
ever know how to a&, and no man, who is a
lawyer, would in many inftances know what to
advife, unlefs courts were bound by autbority, as
firmly as the pagan deities were fuppofed to be
bound by the decrees of fate.

Now the reafon afligned by the learned judge
for the cafes in the Regifier and Year-books,
which were the fame with Coccs and Ber-
NARD, mamely, “ that the pasty’s seecrar af
“ Jumpfit and undertaking obliged him /> to do
*“ the thing, that the bailor came to no damage by
his negle@,” feems to intimate, that the omiffion
of the words fa/vo et fecuré would have made a
difference in this cafe, as in that of a depofit; but
[ humbly contend, that thofe words are implied,

* Raft. Entr. 13. b.
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by the nature of a contract which lies in fefunce,

agreeably to the diftinftion with which I began

this article. As judgement, indeed, was to be

given on the record merely, it was unneceffary,

and might have been improper, to have extended

the propofition beyond the point then before the

court; but I canaot think, that the narrownefs

of the propofition in this inftance affefts the ge-

neral doflrine, which T have prefumed to lay

- down; and, in the firong cafe of the fhepherd,

who bad a flock to keep. which he fuffered through

negligence lo be drowned, neither a reward nor a

Jbecial undertaking are ftated®: that cale, in the

opinion of juftice Tow~sEND, depended upon

the diftinction between a bargain ezecuted and”
execulory 5 but 1 cannot doubt the relevancy of
an action in the fecond cafe, as well as the firft,

whenever actual damage is occafimed by the nom-

Jefancet.

There feems little neceffity after this, to men-
tion the cafe of Pow Tuary and WaLrTon, the
reafon of which applies direétly to the prefent
fubject ; and, though it may be objected that the
defendant was ftated as a Sarrier, and muft be

® Yearb. 2 Hen. VIL 11.

t Stath. Abr. tit. decions fur le eas, pl- 11. By juftice Paffem,
“ i un ferrour face covenant ove moy de ferrer mon chival,
*jeo die ge fil neferra mon chival, uncere jeo averai accion
“ fur mon cas, qar en fon default paraventure men chival cft
W Fﬂ*"
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prefumed to have a&ed in bis trade, yet chicf
juftice RorLE intimates no fuch prefumption ;
but fays exprefsly, that “ an adion on the cale
“ lies upon this matter, without alledging any con-
“ fideration: for the negligence is the caufe of
** aftion, and not the affumpfic®.”

A bailment without reward to carry from place
to place is very different from a mandate to per-
form a work ; and, there being nothing to take
it out of the general rule, I cannot conceive that
the bailee is refponfible for lefs than grofs neg-
le&, unlefs therc be a fpecial acceptance: for in-
ftance, if Stephen delire Philip to carry a dia-
mond-ring from Briflo/ to a perfon in London,
and he put it with bank-notes of bis own into a
letter-cafe, out of which it is flolen at an inn, or
feized by a robber on the road, Philip fhall not
be anfwerable for it; although a wery careful, or
perhaps a commonly prudent, man would have
kept it in his purfe at the inn, and have concealed
it fomewhere in the carriage; but, if he were to
fecrete bis own notes with peculiar vigilance, and
either leave the diamond in an open room, or
wear it on his finger in the chaife, I think he
would be bound, in cafe of a lofs by ftealth or
robbery, to reftore the value of it to Sigphsn:
every thing, therefore, that has been expounded

2 ; Ro. Abr. 10.
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in the preceding article concerning depofils, may
be applied exaftly to. this fort of bailment, which
may be confidered as a fubdivifion of the fecond
fpecies.

Since we have nothing in thefe cafes analogous
to the judgements of infamy, which were often
pronounced at Rome and Athens, it is hardly ne-
ceffary to add, what appears from the fpee h of
Cicero for S. Roscrus of Ameria, that “ the
*“ ancient Romans confidered a mandatary as -
‘¢ famous, if he broke his engagement, not only
* by aflual fraud, but even by more than ordi-
““ nary negligence®,”

As to exceptions from the rule concerning the
degree of negle®, for which a mandatary is re-
fponfible, almoft all, that has been advanced be-
fore in the article of depofits, in regard to a {pe-
cial convention, avoluntary offer, and an intereft
accruing to both parties, or only to the bailee,
may be applied ro mandates: an undertaker of a
work for the benefit of an abfent peifon, and
without bis knowledge, is the negotiorum geftor of
the civilians, and the obligation refulting from

* *In privatis rebus, i quis rem mandatarm non modo ma-
“ litigfilus geiliffet, fui queltisaut commodi caufd, verimetiam
“ megligentiis, eum majores fummum admififfe dedecus exifli-
*“ mabant: itaque mandati confiturum elt judicium, nog minus
“ turpe quim furti.” Pro S. Rofe. p- 116. Glafp.
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his implied contraé has been incidentally men-
tioned in a preceding page.

I1I. On the third {pecies of bailment, which
is one of the moft ufual and moft convenient in
civil fociety, little remains to be obferved; be-
caufe our own, and the Roman, law are on this
head perfeélly coincident. I call it, after the
French lawyers, loan for ufe, to diftinguith it
from their loan for confumption, or the MmuTUUM
of the Romans; by which is underftood the
lending of money, wine, corn, and other things,
that may be valued by number, weight, or mea-
{fure, and are to be reftored only in equal value
or quantity®: this latter contra&®, which, accord-
ing to St. GERMAN, is moft properly called a
loan, does not belong to the prefent fubjeét ; but
it may be right to remark, that, as the fpecifick
things are not to be returned, the abfolute pro-

# Dott. and Stud. dial, 2. ch. 38. Bra@t.gg. 2. b. In
Ld. Raym. g16. where this paffage from Braffen is cited by
the chief juftice, mutuam is printed for commedatam 3 but what
then can be made of the words ad 1r5am refituendam ? There
is certainly fome miftake in the paffage, which muft be very
ancient, for the oldeft M35, that 1 have [een, is conformable to
Tottel's edition. I fufpect the omiffion of a whole line after
the word precium, where the manufcript has a full point; and
polfibly the fentence omitted may be thus fupplied from Fuf~
tinian, whom Braflen copied: ** At is, qui muwfvam accepit,
4 ghligatus remanet,” [i forte incendio, &c. Inf. 3.13. 2.
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perty of them is transferred to the borrower,
who muft bear the lofs of them, if they be de-
ftroyed by wreck, pillage, fire, or other inevi-
table misfortune. Very different is the nature
of the bailment in queftion; for a horfe, a cha-
riot, a book, a greyhound, or a fowling-piece,
which are lent for the ufe of the bailee, ought to
be redelivered [pecifically ; and the owner muft
abide the lofs, if they perifh through any acci-
dent, which a very careful and vigilant man could
not have avoided. The negligence of the bor-
rower, who alone receives benefit from the con-
tract, is conftrued rigoroufly, and, although
JNlight, makes him liable to indemnify the lender;
nor will his incapacity to exert more than ordinary
attention avail him on the ground of an impoffi-
bility, “ which the law, fays the rule, never de-
“ mands;"” for that maxim relates merely to
things ab/olutely impoilible ; and it was not only
very poffible, but very ezpedient, for him to have
examined his own capacity of performing the
undertaking, before he deluded his neighbour by
engaging mn it : if the lender, indeed, was not
deceived, but perfedtly knew the qualily, as
well as age, of the borrower, he muft be fup-
pofed to have demanded no higher care, than
that of which fuch a perfon was capable ; as, if
Paullend a fine horfe to a raw youth, he cannot
exadt the fame degree of management and cir-
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cumfpection, which he would éxpeft from a

riding mafter oran officer of dragoons-.

From the rule, that a borrower is anfwerable
for flight neglec, compared with the diftin@ion
before made between fimple theft and robberyt,
it fellows, that, if the borrowed goods be flolen
out of his pofleflion by any perfon whatever, he
muft pay the worth of them to the lender, un-
lefs he prove, that they were purloined notwith-
flanding his eztraordinary care. The example,
given by Jurran, is the firft and beft that oc-
curs : Caius borrows a filver ewer of Titius, and
afterwards delivers it, that it may be fafely re-
ftored, to a bearer of fuch approved fidelity and
warinefs, that no event could be lefs expeéled
than its being flo'en ; if, after all, the bearer be
met in the way by fcoundrels, who-contrive to
Jiealit, Caius appears to be wholly blamelefs, and
Titius has fuffered damnum fine injurid. It feems
hardly neceffary to add, that the fame care, which
the bailee is bound to take of the principal thing
bailed, muft be extended to fuch aceeffory things,
as belong to ir, and were delivered with it:
thus a man, who borrows a wartch, is refponfible
for flight negleét of the chain and feals.

Although the laws of Rome, with which thofe

* Dumsulin, tra&t. De ¢ qusd interefl, n. 185.
+ See p. 370 and notet
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of England in this refpe® agree, moft exprefsly
decide, that a borrower, ufing more than ordi-
nary diligence, fball not be chargeable, if there be
a force which be cammot refift*, yet Puren-
porF employs much idle reafoning, which I am
not idle enough to tranfcribe, in fupport of a new
opinion ; namely, * that the borrower ought to
“ indemnify the lender, if the goods lent be de-
* firoyed by fire, fhipwreck, or other inevitable
« accident, and without bis fault, unlefs bis own
« perith with them:” for example, if Paul lend
William a horfe worth thirty guineas to ride
from Ogzford to London, and William be attacked
on a heath in that road by highwaymen, who
kill or feize the horfe, he is obliged, according
to PurenporF and his annotator, to pay thirty
guincas to Paul. The juftice and good fenfe of
the contrary decifion are evinced beyond a doubt
by M. Poruier, who makes a diftinction be-
tween thofe cafes, where the loan was the ocra-
fion merely of damage to the lender, who might
in the mean time have fuftained a lofs from
other accidents, and thofe, where the loan was
the fole efficient caufe of his damaget; as if
Paul, having lent his horfe, thould be forced in
the interval by fome preffing bufinefs to bire an-

*D. 44 7. 1. 4 Ld. Raym. g16.
+ Poth. Prét & Ufagr, 0. 55. Puf. with Berbeyrads notes,
Bs5. C 4 §6b.
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other for himfelf; in this cafe the borrower ought,
indeed, to pay for the hired horfe, unlefs the lender
had voluntarily fubmitted to bear the inconveni-
ence caufed by the loan; for, in this fenfe and in
this inflance, a benefit conferred fhould not be
injurious to the benefafor. Astoa condition pre-
Jiumed to be impofed by the lender, that he would
not abide by any lofs aceafioned by the lending,
it feems the wildeft and moft unreafonable of
prefumptions: if Pau/ really intended to impofe
fuch a condition, he fhould have declared his
mind; and I perfuade myfelf, that William
would have declined a favour fo hardly ob-
tamed.

Had the borrower, indeed, been imprudent
enough to leave the high road and pafs through
fome thicket, where robbers might be fuppofed
to lurk, or had he travelled in the dark at 3 very
unfeafonable hour, and had the horfe, in either
cale, been taken from him or killed, he muft
have indemnified the owner; for irrefiflible force
is no excufe, if a man put himfelf in the way of
it by his own rathnefs. This is nearly the cafe,
cited by St. German from the Summa Rofella,
where a /oan muft be meaned, though the werd
depofitum be erroncoufly ufed®; and it is there
decided, that, if the borrower of a horfe will in-

* Dwi. and Stad. where before cited.
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prudently ride by a rwinous boufe in manifeft
danger of falling, and part of it actually fall on
the horfe’s head, and kill hmn, the lender is en-
titled to the price of him; but that, if the houfe
were in good condition and fzll by the violence
of a fudden hurricane, the bailee ihall be dil~
charged. For the fame, or a ftronger, reafon, if
William, inftead of comingto London, for which
purpole the horfe was lent, go towards Batbh, or,
having borrowed him for a week, keep him for
a month, he becomes re Honfible for any accident,
that may befall the horfe in his Journey to Bath,
or after the expiration of the week®,

Thus, if Charles, in a cafe before putt, wear
the mafked habit and jewels of George at the
ball, for which they were borrowed, and be
robbed of them in his return home at the ufual
time and by the ufual way, he cannot be com-
pelled to pay Gearge the value of them; but it
would be otherwife, if he were to go with the
jewels from the theatre to a gaming-houfe, and
were there to lofe them by any cafualty what-
ever. So, in the inftance propofed by Gaius
in the digeft, if filver utenfils be lent to a man
for the purpofe of entertaining a party of friends
at fupper in the metropolis, and he carry them
into the country, there ‘can be no doubt of his ob-

* Ld. Raym. g15. P12
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ligation to indemnify the lender, if the plate be
loft by accident however irrefiftible.
~ There are other -cafes, in which a borrower
is chargeable for inevitable mifchance, even when
he has not, as he legally may, taken the whole
rifk upon himfelf by exprefs agreement. For
example, if the houfe of Caius be in flameg, and
he, being able to fecure one thing only, fave an
urn of his own in preference to_the filver ewer,
which he had borrowed of Tltius, he fhall make
the lender a compenfation for the lofs; efpecially
if the ewer be the more valuable, and would con-
fequently have been preferred, had he been
owner of them both: even if his urn be the
more, precious, he muft either leave it, and bring
away the borrowed veflel, or pay Titius the va-
lue of that, which he has loft; unlefs the alarm
was fo fudden, and the fire {o violent, that no
deliberation or feletion could be juftly expe&-
ed, and Caius had time only to fnatch up the firft
utenfil, that prefented itfelf.

Since opennefs and honefty are the foul of con-
tracls, and {ince * a fuppreflion of truth is often
¢ ag culpable as an exprefs falfehood,” I accede
to the opinion of M. PoTu1ER, that, if a foldier
were to borrow a horfe of his friend for a battle
expetted to be fought the next morning, and
were lo conceal from bim, that bis own borfe was
as fit for the fervice,and if the horfe, fo bor-



OF BAILMENTS. 399

rowed, were flain in the engagement, the lender
ougitt to be imdemnified; for probably the dif-
fimulation of the borrower induced him to lend
the horfe; but, had the foldier openly and
frankly acknowledged, that be was unwilling to
ezpofe bis owwn borfe, fince, in cafe of a lofs, he
was unable to purchafe another, and his friend, .
neverthelefs, had generoufly lent him one, the
lender would have run, as in other inftances,
the rifk of the day.

If the bailee, to ufe the Roman expreffion, be
IN MORA, that is, if a legal demand have been
made by the bailor, he muft anfwer for any ca-
fualty that happens after the demand; unlefs in
cafts, where it may be ftrongly prefumed, that
the fame accident would have befallen the thing
bailed, even if it had been reflored at the proper
time; or unlefs the bailee have legally tendered the
thing, and the bailor have put himfelf in mordgy
refuling to accept it: this rule extends of courfe
to every {pecies of bailment.

“ Whether, in cafe of a valued loan 3
“ the goods lent are effimated at a certain price,
* the borrower muft be confidered as bound in
“ all events to reftore cither the things lent or
“ the value of them,” is a queftion, upon which
thecivilians are as much divided, as they are upon
the celebrated claufe in the law Contradlus: five
or [ix commentators of high reputation enter
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the lifls againft as many of equal fame, and each
fide difplays great ingenuity and addrefs in this
juridical tournament. D’AVEZAN fupports the
affirmative; and PorHIER, the negative; but the
fecond opinion feems the more reafonable. The
word pERICULUM, ufed by ULP1AN, is in itfelf
~equivocal : it means bazard in general, proceed-
ing either from accident or from negleét ; and in
this Tatter fenfe it appears to have been taken by
the Roman lawyer in the paflage, which gave
birth to the difpute. But, whatever be the true
interpretation of that paffage, 1 cannot fatisfy
myfelf, that, either in the Cuflomary Provinces of
France, or in ENGLAND, a borrower can be
chargeable for all events without bis confent une-
quivocally given: if William, indeed, had faid to
Paul alternatively, *I promife, on my return to
“ Qaford, cither to reftore your horfe or to pay
at thirty guineas,” he mutit in all events have
performed one part of this disjunétive obliga-
tion®; but, if Paul had only faid, * the horfe,
« which T lend you for this journcy, is fairly
« worth thirty guineas,” no more could be im-
plied from thofe words, than a defign of pre-
venting any future difficulty about the price, if
the horfe fhould be killed or injured through an
omiffion of that extraordinary diligence, which the
nature of the contract required.

* Palm. g51.
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Befides the general exception to the rule con-
cerning the degrees of negle&, namely, Si quid
convenit vel plus vel minus, another is, where
goods are lent for a ufe, in which the lender has
a common interefl with the borrower: in this cafe,
as in other bailments reciprocally advantageous,
the bailee -can be refponfible for no more than
ordinary negligence; as, if Siepben and Pbilip
invite fome common friends to an entertainment
prepared at their joint expence, for which purpofe
Pbilip lends a fervice of plate to his companion,
who undertakes the whole management of the
feaft, Stepben is obliged only to take ordinary care
of the plate; but this, in truth, is rather the
innominate contract do u¢ facias, than a proper
loan.
Agreeably to this principle, it muft be decided,
that, if goods be lent for the fo/e advantage of
the lender, the borrower is anfwerable for grofs
negle& only; as, if a paffionate lover of' mufick
were to lend his own inftrument to a player ins
a concert, merely to augment his pleafure from
the performance; but here apain, the bailment
is not fo much a loan, as a mandate; and, if the
mulician were to play with all due fkill and ex-
ertion, but were to break or hurt the inftrument
without any malice or very culpable negligence,
he would not be bound to indemnify the ama-
teur, as he was not in want of the inftrument,

YOL. Vl. DD
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and had no particular defire to ufe it. If, indeed, a
poor artift, having loft or [poiled his violin or flute,
be much diftreffed by this lofs, and a brother-
mufician obligingly, though voluntarily, offer to
lend him his own, I cannot agree with Des-
PE1SSES, a learned advocate of Montpellier
and writer on Roman law, that the player may
be lefs careful of it than any other borrower: on
the cnntrarfr. he is bound, in confcience at leaft,
to raife his attention even to a higher degree;
and his negligence ought to be conftrued with
rigour.

- By the law of Mosgs, as it is commonly
tranflated, a remarkable diftin@ion was made be-
tween the lofs of borrowed cattle or goods, hap-
pening -in the abfence, or the prefence, of the
ownNER; for, fays the divine legiflator, « if a
* man Borrow aught of his neighbour, and it be
“ hurt or die, the owner thereof not being with it,
% he fhall furely make it good; but, if the owner
“ thereof be with it, he fhall not make it good*:”
now it is by no means cerfain, that the original
word fignifies the owner, for it may fignify the
poffeffor, and the law may import, that the bor-
rower ought not to-lofe fight, when he can pof-
fibly avoid it, of the thing borrowed; but, if it
was intended, that the borrower fhould always

* Exod. xzil 14, 15.
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anfwer for cafualties, except inthe cafe, which muft
rarely happen, of the owner's prefence, this excep-
tion feems to prove, thatno cafualties were meaned,
but fuch as eztraordinary care might have pre-
vented; for I cannot fee, what difference could
be made by the prefence of the owner, if the
force, produdtive of the injury, were wholly ir-
refiftible, or the accident inevitable.

An old Atbenian law is preferved by De-
MOSTHENEs, from which little can be gathered
om account of its generality and the ufe of an am-
biguous word®*; it is underftood b PeTiT as
relating to guard'ian&, mandataries, and commif-
fioners; and it is cited by the orator in the cafe
of a guardianthip. The Athenians were, pro-
bably, fatisfied with fpeaking very genera]ly in
their laws, and left their juries, for juries they’
certainly had, to decide favourably or feverely,
according to the circumftances of each particular
cafe.

IV. As to the degree of diligence, which the
law requires from a pawnee, 1 find myfelf again
obliged to diffent from fir Epwarp Coxke, with
wholeopinionafimilarliberty hasbeforebeentaken

in regard to a depofitary; for that very learne man

& Tt Sy i g, bsiog igsenbonen, Sermng e iyn Reifbe's edi-
tion, 855.. 3. Here the verb wdvpsias, may imply fight, or
srdinary, nggle@; or cven fiaud, as Petit has rendered it.

DD2
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la}:s it down, that, “ if goods be delivered to
““ one as a gage or pledge, and they be flolen,
“ he fhall be difcharged, becaufe be bath a pro-
¢ perty in then ; and, thercfore, he ought to
“ keep them mo otherwife than bis ewn*:" I
deny the firlt propofition, the reafon, and the
conclufion.

Since the bailment, which is the fubje&t of the
prefent article, is beneficial to the patnee by fe-
curing the payment of his debt, and to the pawnor
by procuring him credit, the rule, which natu-
ral reafon prefcribes, and which the wildom of
nations has confirmed, makes it requifite for the
perfon, to whom a gage or pledge is bailed, to
take prdinary care of it; and he muft confequently
be refponfible for ordinary neglectt-. This is
exprefsly holden by Bracron; and, when I rely
on his authority, I am perfe&tly aware, that he
copied JusTINIAN almoft word for word, and
that lord HorT, who makes confiderable ufe of
his treatife, obferves three or four times, * that
** he was an old autlor};” but, although he had
been a civilian, yet he was alfo a great com-
mon-lawyer, and never, 1 believe, adopted the
rules and expreflions of the Romans, except
when they coincided with the laws of England

* 1 Inft. 8g. 2. 4 Rep. 83. b. t Bradt. gg. b.
1 Ld. Raym. 915, 916. gi1g.
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in his time: he is certainly the e/ of our juri-
dical clafficks; and, as to our ancient authors, if
their doétrine be not [atw, it muft be left to mere
hiftorians and antiquaries; but, if it remain un-
impeached by any later decifion, it is not only
equally binding with the moft recent law, but
has the advantage of being matured and ap-
proved by the colletted fagacity and experience
of ages. The do@rine in queftion has the full
affent of lord Hort himfelf, who declares it to
be ¢ fufficient, if the pawnee ufe true, and ordi-
“ nary, diligence for reftoring the goods, and
‘¢ that, fo doing, he will be indemnified, and,
“ notwithftanding the lofs, fhall refort to the
* pawnor for his debt.” Now it has been
proved, that ¢ a bailee cannot be confidered
‘“ as ufing ordinary diligence, who fuffers the
“ goods bailed to be taken by ffealth out of his
“ cuftody®;" and it follows, that * a pawnee
*¢ fhall not be difcharged, if the pawn be fimply
“ flolen from him; but if he be forcibly robbed
“ of it without bis fault, his debt fhall not be
“ extinguifhed. ;

The paffage in the Romen inftitutes, which
BractoN has nearly tranferibed, by no means
convinces M. Le Bruw, that a patence and a bor-
rower are not refponfible for one and the fame
degrec of negligence; and it is very certain, that

*P. 370. notet.
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Urr1an, fpeaking of the Ao pignoratitia, ufes
thefe remarkable words: ** Venit in bac a@ione
“ et dolus et culpa uT in commodato, venit et cuf-
“ todia ; vis major non venit.” To folve this
difficulty, NoopT has recourfe to a conjeftural
emendation, and fuppofes vT to have been in-
advertently ‘written for aT; but, if this was
a miftake, it muft have been pretty ancient,
for the Greek tranflators of this fentence ufe
a particle of fimilitude, not an adverfative:
there feems, however, no occafion for fo hazard-
ous a mode of criticifm. ULp1aN has not faid,
“ talis culpa qualis in commodato;” nor does
the word uT imply an exafl refemblance: he
meaned, that a pawnee was anfwerable for neg-
leét, and gave the firft inftance, that occurred, of
another contra&, in which the party was like-
wife anfwerable for megled, but left the fort or
degree of negligence to be determined by his
general rule; conformably to which he himfelf
exprefsly mentions PIGNUs among other con-
tra@ts reciprocally ufeful, and diftinguithes it from
coMMoDATUM, whence the borrower folely de-
rives advantage®.

It is rather lefs eafy to anfwer the cafe in the
book of A[fife, which feems wholly fubverfive of
my reafoning, and, if it ftand unexplained, will
break the harmony of my {yftem+; for there, in

* Before, p. 370. 1 29 Afl. pl. 28.
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an action of detinue for a hamper, which had
been bailed by the plaintiff to the defendant, the
bailee pleaded, * that it was delivered to him
“ in gage for a certain fum of money; that he
¢ had put it among his other goods; and that all
<« together had been flolen from him:” now, ac-
cording to my dodrine, the plaintiff might have
demurred to the plea; but he was driven to re-
ply, * that he tendered the money before the ffeal-
“ ing, and that the creditor refufed to accept it,”
on which fa& iffue was joined; and the reafon,
afligned by the chief juftice, was, that, “ifa
« man bail goods to me fo keep, and I put them
“ among my own, I fhall not be charged, if they
“ be flolen.”” To this cafe I anfwer: firft, that,
if the court really made no difference between a
pawnee and a depofitary, they were indubitably
miftaken ; for which affertion I have the autho-
rity of BracTon, lord HoLT, and St. Ger-
MAN, who ranks the taker of a pledge in the
fame clafs with a birer of goods® ; next, that in
a much later cafe, in the reign of Hew. VL
where a biring of cuftody feems to be meaned, the
diftin&ion between a theft and a robbery is taken
agreeably to the Koman law+; aund, laftly, that,
although in the ftri& propriety-of our Engli/blan-
guage, to ffeal is to take clandeftinely, and to rob

* Doft. and Stud. dal 2. cb. 32,
t Before, p. 370. notct.
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is to feize by wiolence, correfponding with the
Norman verbs embleer and robber, yet thofe words
are fometimes ufed inaccurately; and I always
fufpected, that the cafe in the book of A/fife re-
lated to a robbery, or a taking with force; a fuf-
picion confirmed beyond any doubt by the judi-
cious Brook, who abridges this very cafe with
the following title in the margin, * Que ferra
“ al perde, quant les biens font robbes*:” and, in
a modern work, where the old cafes are referred
to, it appears to have been fettled, in conformity
to them and to reafon, * that if the pawn be laid
“ up, and the pawnee be robbed, he fhall not be
“ anfwerablet:” but lord Coke feems to have
ufed the word flolen in its proper fenfe, becaufe
he plainly compares a pawn with a depofit.

If, indeed, the thing pledged be taken openly
and violently through the fault of the pledgee, he
fhall be refponfible for it; and, after a tender and
refufal of the money owed, which are equivalent
to aftual payment, the whole property is inflantly
revefted inthe pledgor, and he may confequently
maintain an action of trovert: it is fuid in a
moft ufeful work, that by fuch tender and refufal
‘the thing pawned “ ceafes to be a pledge and
* becomes a depofit§ ;” but this mufl be an error

* Abr tit. Bailment, pl. 1. + 2 Salk. g22.
1 29 Al pl. 28. Yelv. 179. Ratc/iff and Davir.
§ Law of Niff Prius, 72.
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of impreflion ; for there can never be a depofit
without the owner’s confent, and a depofitary
would be chargeable only for grofs negligence,
whereas the pawnee, whofe fpecial property is
determined by the wrnugﬁll detainer, becomes
liable in all poffible events to make good the
thing loft, or to relinquith his debt®.

The reafon, given by Coke for his do&rine,
namely, * becaufe the pawnee has a property in
“ the goods pledged,” is applicable to every other
fort of bailment, and proves nothing in regard
to any particular fpecies ; for every bailee has a
temporary qualified property in the things, of
which pofleflion is delivered to him by the
bailor, and has, therefore, a poffeffory a&ion or
an appeal in his own name againft any firanger,
who may damage or purloin them+. By the
Roman law, indeed, * even the poffeflion of the
¢ depofitary was holden to be that of the perfon
¢ depofiting ;” but with us the general bailee
has unqueftionably a limited property in the
goods intrufted to his care: he may not, how-
ever, ufe them on any account without the con~
fent of the owner, cither exprefsly given, if it
can poflibly be obtained, or at leaft ftrongly pre-
fumed; and this prefumption varies, as the thing
is likely to be better, or worle, or not at4all af-

* 1d. Raym. g17. 1 Yearh. 21 Hen. VIL 14.b. 15. a.
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feQted, by ufage; fince, if Caius depofit a fetting-
dog with Titius, he can hardly be fuppofed un-
willing, that the dog fhould be ufed for par-
tridge-{hooting, and thus be confirmed in thofe
habits, which make him valuable ; but, if clothes
or linen be depofited by him, one can fcarce
imagine, that he would {uffer them to be worn;
and, on the other hand, it may juftly be inferred,
that he would gladly indulge Titius in the li-
berty of ufing the books, of which he had the
cuftody, fince even moderate care would prevent
them from being injured. In the {fame manner
it has been holden, that the pawnee of goods,
which will be impaired by ufage, cannot ufe
them ; but it would be otherwife, I apprehend,
if the things pawned atually required exercife
and a continuance of habits, as {porting-dogs and
horfes: if they cannot be hurt by being worn,
they may be ufed, but af tbe peril of the pledgee;
as, if chains of gold, ear-rings, or bracelets, be
left in pawn with a lady, and fhe wear them at a
publick place, and be robbed of them on her re-
turn, fhe muflt make them good: * if fhe keeps
# them in a bag,” fays a learned and refpectable
writer, ** and they are flolen, fhe thall not be
« charged®;” but the bag could hardly be taken
privately and quictly without her omiffion of or-

* Law of Niff Prius, 72.
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dinary diligence; and the manner, im which
lord HorT puts the cafe, eftablithes my fyi-
tem, and confirms the an{wer juft offered to the
cafe from the Year-book ; for, ** if fhe keep the
jewels,” fays he, * lockedup in her cabinet, and
*¢ her cabinet be broken open, and the jewels taken
* thence, fhe will not be anfwerable®*.” Again;
it is faid, that, where the pawnee is at any ex-
penfe to maintain the thing given in pledge,
as, if it be a horle or a cow, he may ride the
horfe moderately, and milk the cow regularly,
by way of! compenfation for the charget; and
this doftrine muft be equally applicable to a ge-
neral bailee, who ought neither to be injured nor
benefited in any refpe& by the truft undertaken
by him; but the Roman and French law, more
agreeably to principle and analogy, permits in-
deed both the pawnee and the depofitary to milk
the cows delivered to them, but requires them
to account with the refpeftive owners for the
value of the milk and calves, deducting the rea-
fonable charges of their nourithment}. It fol-
lows from thefe remarks, that lord Coke has al-
figned an inadequate reafon for the degree of di-
ligence, which is demanded of a pawnee; and
the true reafon is, that the law requires nothing
extracrdinary of him.

* Ld. Raym. g17. + Ow. 123
1 Poth. Deépét,n. 47. Nuntiffement, n. 35.
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But, if the receiver in pledge were the only
bailee, who had a Jfpecial groperty in the thing
bailed, it could not be logically inferred, ** that,
s therefore, he ought to keep it merely as bis
* gzon ;" for, even if Caius have an abfolute un-
divided property in goods, jointly or in common
with Septimius, he is bound by rational, as well
as pofitive, law to take more care of them than
of bis own, unlefs he be in fa& a prudent and
thoughtful manager of his own concerns ; fince
every man ought to ufe ordinary diligence in af-
fairs, which intereft anotber as well as himfelf:
« Aliena negotia,” fays the emperor CoNsTAN-
TINE, * exaflo officio geruntur®.”

The conclufion, therefore, drawn by fir Ep-
wARD CokE, is no lefs illogical than his pre-
mifles are weak ; but here 1 muft do M. Le
Brunw the juftice to obferve, that the-argument,
on which his whole fyftem is founded, occurred
Likewife to the great oracle of Englifb law;
namely, that a perfon, who had a proferty in
things committed to his charge, was only obliged
to be as careful of them as of bis own goods ;
which may be very true, if the fentence be predi-
cated of a man ordinarily careful of his own;
and, if that was Le Brun’s hypothefis, he has
done little more than adopt the fyftem of Gopz-

* C. g 35 11
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Frol, who exalls ordinary diligence from a
pariner. and a co-proprietor, but requires a bigher
degree in eight of the ten preceding contratts.

Pledges for debt are of the higheft antiquity:
they were ufedin very early times by the raving
Arabs, one of whom finely remarks, * that the
** life of man is no more than a pledge in the hands
“ of Deftiny;"” and the falutary laws of Mosks,
which forbade certain implements of hufbandry
and a widow’s raiment to be given in pawn, de-
ferve to be imitated as well as admired. The
diftin&ion between pledging, where pofleflion is
transferred to the creditor, and, ‘bypotbecation,
where it remains with the debtor, was originally
Atlick ; but fcarce any part of the Atbenian laws
on this fubjec can be gleaned from the anciegt
orators, except what relates fo bottomry in five
fpeeches of DEMOsS THENES.

I cannot end this article, without mentioning
a fingular cafe from a curious manufcript pre-
ferved at Cambridge, which contains a colletion
of queries in Turkifb, together with the decifions
or concife anfwers ofthe Mu 1 at Conflantinople:
it is commonly imagined, that the Twurks havea
tranflation in their own language of the Greek
code, from which they have fupplied the defe@s
of their Tartarian and Ambjan juri{prudence®;

# Duck de Auth. Jur. Civ. Rom. L 2.°6.
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but I have not met with any fuch tranflation,
although I admit the conjetture to be highly
probable, and am perfuaded, that their numerous
treatifes on Mabomedan law are worthy on many
accounts of an attentive examination. The
cafe was this: ** Zaid had left with 4mru divers
“ goods in pledge for a certain fum of money,
* and fome rufians, having entered the houfe of
“ Amru, took away his own goods topether
“ with thofe pawned by Zaid.” Now we muft
neceffarily fuppofe, that the creditor had by bis
own fault given occafion to this robhery ; other-
wife we may boldly pronounce, that the Turks
are wholly unacquainted with the imperial laws
of BYzANTIUM, and that their own rules are
totally repugnant to natural juftice; for the 'party
proceeds to afk, ‘“ whether, fince the debt became
“ eztmé? by the lofs of the pledge, and fince the
“ goods pawned exceeded in value the amount
“of the debt, Zaid could legally demand the
“ balance of Amru;" to which queflion the
great law-officer of the Otbman court anfwered
with the brevity ufual on fuch occafions, Or-
MAZ, It cannot b¢*. This cuftom, we muft con-

# Publ. Libr. Cambr. MSS.Dd. 4.3. See Wotton, LL.
Hywel Dda. lib. 2. cap. 2. § 29. me x. It may pﬁh
the uf!sz in Turkey to lipalate * ut amiffio pignoris liberet de-
 hitorem,”" asin C. 4. 24. 6.
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fefs, of propofing cafes both of law and confci-
ence under feigned names to the fupreme judge,
whofe anfwers are confidered as folemn deerees,
is admirably calculated to prevent partiality and
to fave the charges of litigation.

V. The laft fpecies of bailment is by no
means the leaft important of the five, whether
we confider the infinite convenience and daily
ule of the contra& itfelf, or the variety of its
branches, each of which fhall now be fuccinétly,
but accurately, examined.

1. Locatio, or locatio-conduétio, RE1, is a
contra&, by which- the hirer gains a tranfient
qualified property in the fhing hired, and the
owner acquires an abfolute property in the fti-
pend, or price, of the hiring; (o that, in truth,
it bears a ftrong refemblance to the contra® of
emptio-venditio, or saLE; and, fince it is advan-
tageous to both contralting parties, the harmo=
nious confent of nations will be interrupted, and
one objet of this efluy defeated, if the laws of
England thall be found, on a fair inquiry, to de-
mand of the hirer a more than ordinary degree of
diligence. In the molt recent publication, that [
_ have read on any legal fubje, it is exprefsly
faid, “* that the hirer is to take al/ imaginable
“ care of the goods delivered for hire®:” the

* Law of Nifi Prins, 3d edition corrected, 72.
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words a// imaginable, if the principles before efta-
blithed be juft, are too ftrong for praftice even
in the ftrict cafe of borrowing ; but, if we. take
them in the mildeft fenfe, they muft imply an
extraordinary degree of care; and this doétrine,
1 prefume, is founded onthat of lord HoLT in the
cafe of Cocas and BERNARD, where the great
judge lays it down, “ that, if goods are let out
* for a reward, the bireris bound to the vTmMosT
« diligence, fuch as the mosT diligent father of
“ g family ufes®.” It may feem bold to contro-
vert {o rcfpc&ablc an opinion ; but, without in-
fifting on the palpable injuftice of making a bor-
rower and a birer anfwerable for precifely the
Jame degree of negle@, and without urging, that
the point was not then before the court, I will
engage to fhow, by tracing the dodtrine up to
its real fource, that the diffum of-the chief
juftice was entirely grounded on a gramma-
tical miftake in the tranflation of a-fingle Latin
word.

In the firft place, it is .indubitfBle that his
lordfhip relied folely on the authority of Brac-
Ton; whofe words he cites at large, and imme-
diately fubjoins, whence it appears, Ec.”" now
the waords, * talis ab eo decfideratur cuftodia,
« qualem DILIGENTISSIMUS paterfamilias fuis

= Ld. Raym. 916,
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« rebus adhibit,” on which the whole queftion:
depends, are copied exa&ly from JusTinran®, .
who informs us in the proeme to his Inftitutes,
that his decifions in that work were extra&ed
principally from the Commentaries of G A1ds ; and
the epithet diligentiffimus is in fa& ufed by this
ancient lawyer+, and by bim alone, on the fub-
jec of hiring: but Garvs is remarked for writ-
ing with energy, and for being fond of ufing
Juperiatives, where all other writers are fatisfied
with pofitivest; fo that his forcible manner
of exprefling hlmﬁ:lf in this inftance as in fome
others, mifled the compilers employed by the
Emperor, whofe words TreoPHILUS rendered
more than literally, and BracTon tranfcribed ;
and thus an epithet, which ought to have been
tranflated ordinarily diligent, has been fuppofed
to ‘mean extremely careful. By re@ifying this
miftake, we reftore the broken harmony of the
pandeéts with the inflitutes, which, together with
the code, form one coneled work§, and, when
properly underftood, explain and illuftrate each
other; nor is it neceffary, I conceive, to adopt the
interpretation of M. Dz FErr1ERE, who ima-

# Bradk. 62. b. Jultin. Infk. 3. 25. 5. where Thesphilus has
b sl inpadpars
+D lg 2. 25. 7. 1 Le Brum,p.93. § Bum. 426,
YOL. ¥iL. EE
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gines, that both Justintan and Garus are
fpeaking only of cales, which from their nature
demand extraordinary care ¥,

There is no authority then againft the rule,
which requires of a Zirer the fame degree of
diligence, that all prudent men, that is, the ge-
nerality of mankind, ufe in keeping their own
goods; and the juft diftin&tion bctween dor-
rowing and hiring, which the Yewi/h lawgiver
emphatically makes, by faying, * if it be an
hired thing, # came for its kiret,” remains
eftablithed by the concurrent wifdom of nations
in all ages.

If Caius therefore hire a horfe, he is bound
to ride it as moderately and treat it as carefully,
as any man of common difcretion would ride and
treat his own horfe; and if, through his negli-
gence, 1s by leaving the door of his ftable open
at night, the horfe be ffoler, he muft anfwer for

Jit; but not if he be rzbéed of it by highway-
men, unless by his imprudence he gave occa-
fion to the robbery, as by travelling at unufual
hours, or by taking an unufual road: if, indeed,
he hire a carriage and any number of horfes,
and the owner fend with them his poftilion or
coachman, Casus is difcharged from all atten-
tion to the horfes, and remains obliged only to

= Inf. vol. V. p. 138. Exod. xxii. 15.
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take ordinary care of the glaffes and infide of
the carriage, while he fits in it.

Since the negligence of a fervant, aéimg under
bis mafler's direclions exprefs or implied, is the
negligence of the mafter, it follows, that, if the
Jervant of Caius injure or kill the horfe by rid-
ing it immoderately, or, by leaving the ftable«
door open, fuffer thieves to fteal it, Caixs must
make the owner a compenfation for his lofs®;
and it is juft the fame, if he take a ready-fur-
nifhed lodging, and his guefts, or fervants,
while they act under the authority given by
him, damage the furniture by the omiffion of
ordinary care. At Rome the law was not quite
fo rigid; for Pomponivus, whofe opinion on
this point was generally adopted, made the
mafter liable, only when ke was culpably negii-
gent in admitting carelefs guefls or fervants, whofe
bad qualitics he ought to have known {: but
this diftinftion muft have been perplexing
enough in practice; and the rule, which, by
making the head of a family anfwerable indif-
criminately for the faults of thofe, whom he
receives or employs, compels him to keep a vi-
gilant eye on all his domefticks, is not only
more fimple, but more conducive to the pub«
lick fecurity, although it may be rather harfh

* Salk. 282. Ld. Raym. Gig. + D .19 2.1,
EE3
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in fome particular inftances®. It may here be
obferved, that this is the only contrad, to which
the French, from whom our word bailment was
borrowed, apply a word of the fame origin;
for the letting of a houfe or chamber for hire is
by them called 2ai/ & loyer, and the letter for
hire, bailleur, that is, bailor, both derived from
the old verb Jailler, to deliver; and, though
the contralts, which are the fubje@® of this
eflay, be generally confined to moveable things,
yet it will not be improper to add, that, if im-
moveable property, as an orchard, a garden, or
a farm, be letten by parol, with no other ftipu-
lation than for the price or rent, the leflee is
bound to ufe the fame diligence in preferving
the u:cai, plants, or implements, that every pru-
dent perfon would ufe, if the orchard, garden,
or farm, were his own.

2. Locatio opER1s, which is properly fubdi-
vifible into two branches, namely, faciends, and
mercium vebendarum, has a moft extenfive influ-
ence in civil life; but the principles, by which
the obligations of the contracting parties may be
afcertained, are no lefs obvious and rational,
than the objects of the contra& are often vaft
and important -}~

* Poth. Louage, n. 193.

+ It may beufeful to mention a nicety of the Latin language
in the application of the verbs /ecare and comducere » the em-
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If Titius deliver filk or velvet to a tailor for
a fuit of clothes, or a gem to a jeweller to be
fet or engraved, or timber to a carpenter for
the rafters of his houfe, the tailor, the engrav-
er, and the. builder, are not only obliged to
perform their feveral undertakings in a work-
manly manner®: but, fince they are entitled ts a.
reward, either by exprefs bargain or by impli-
cation, they muft alfo take ordinary care of the
things refpectively bailed to them : and thus, if
a horfe be delivered cither to an agifting farmer
for the purpofe of depafturing in his meadows,
or to an hoftler to be drefled and fed in his
ftable, the bailees are anfwerable for the lofs of
the horfe, if it be occafioned by the ordinary
ncglcﬂ of themfelves or their fervants. It has,
indeed, been adjudged that, if the horfe of a
gueft be fent 70 pafture by the owner's defire, the
innholder is not, as fucé, refponfible for the lofs

ployer, who gives the reward, is fcator speris, but conduélor
operarum; while the party employed, who receives the pay, is
locator cperarum, but condufor sperir. Humecc. in Pand,
par. 3. § 320. So, in Horace,
¢ Tu fecanda marmora
i Lﬂ‘l' |
whick the Ronchewer or mafon condirit.

# 1 Ventr. 268 erroneoufly printed 1 Fern. 268. in all
the editions of Bl. Camm. I1. 452. The innumerable multi-
tude of inaccurate or idle references, in our beft reports and
law-tradls, is the bane of the ftudent and of the prac-
tifer,
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of him by #5:/7 or accident * ; and, in the cafe

of MosLey and FosseT, an action againft an

 agifter for keeping a horle /o negligently that it

was flolen, is faid to have been held maintain-
able only by reafon of a fpecial affumption +;

but the cafe Is differently reported by Rovve,

who mentions no fuch reafon ; and, according

to him, chief juftice Pornam advanced gene-

rally, in conformity to the principles before

eftablithed, that, * if a man, to whom horfes are

# bailed for agiftment, Lave apen the gates of
‘“ ks field, in confequence of which neglect

“ they firay and are flo/en, the owner has an

* altion againft him:" it is the fame, if the

innkeeper fend his gueft's horfe to a meadow of
bis own accord, for he is bound to keep fafely
all fuch things as his guefts depofit witbin bis inn,

and fhall not difcharge himfelf by his own ac

frcm that obligation ; and, even when he turns

out the horfe by order of the owner, and receives

pay for his grafs and care, he is chargeable,

furely, for ardinm}- negligence, as a bailee Sor

hire, though not as an innkecper by the general

cuftom of the realm. It may be worth while

to inveftigate the reafons of this gemera/ cuftom,

which in truth means no more than common law,

concerning innholders¥*,

* 8 Rep. 32. Capl?s cafe, + Mo, 543 1 Ro, Abr. 4.
1 Reg. Orig. 105, a. Noy, Max. ch. 43.
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Although a ftipend or reward in money be the
effence of the contract called /ocatio, yet the fame
refponfibility for negle@ is juftly demanded in
any of the mmominate contrafts, or, whenever a
valuable confideration of any kind is given or
ftipulated. This is the cale, where the contract
do ut des is formed by a reciprocal baslment for
ufe, as if Robert permit Henry to ufe his plea-

Jure-bsat for a day, in confideration that Henry
will give him the ufe of his carist for the {fame
time; and fo in ten thoufand inftances, that
might be imagined, of double baslments: this oo
is the cafe, if the ab/olute property of one thing
be given as an equivalent for the zemporary or
limited property of another, as if Charles give
George a brace of pointers for the ufe of his
bunter during the feafon. The fame rule is ap-
plicable to the contract facio ut facias, where
two perfons agree to perform reciprocal works ;
as if a mafon and a carpenter have each refpec-
tively undertaken to build an edifice, and they
mutually agree, that the firft fhall finith all the
mafonry, and the fecond all the wood-work, in
their refpedtive buildings; but, if a goldfmith
make a bargain with an archite& to give him a
quantity of wrought plate for building his houfe,
this is the contrat do ¢ facias, or facio ut des;
and, in all thefe cafes, the bailees muft anfiver
for the omiffion of ordinary diligence in preferv-
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ing the things, with which they are intrufted :
fo, when Facob undertook the care of Laban's
flocks and herds for no lefs a reward than his
younger daughter, whom he loved fo paffion-
atcly, that frven years were in his eyes like a
few days, he was bound to be juft as vigilant,
as if he had been paid in fhekels of filver.
Now the obligation is precifely the fame, as
we have already hinted *, when a man takes
upon himfelf the cuftody of goods in confe-
quence and confideration of anotber gainful con-
traft; and, though an innholder be not paid in
money for {ecuring the traveller’s trunk, yet the
gueft facit ut faciat, and alights at the inn, not
folely for his own refrefhment, but allo that
his gmds may be fafe: independently of.this
rczfonmg, the cuftody of the goods may be
confidered as aeceffary to the principal contrad,
and the money paid for the apartments as ex-
tending to the care of the box or portmanteau ;
in which light Garus and, as great a man as
he, lord HovrT, feem to view the obligation ;
for they agree, * that, although a bargeman
« and a mafter of a fhip; reccive their fare for
¢ the paflage of travellers, and an innkeeper
“ his pay for the accommodation and enter-
* tainment of them, but have no pecuniary re-
 ward for the mere cuflody of the goods be-

* P. 375 376.
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* longing to the paffengers or guefts, yet they
. are obliged to take ordmary care of thofe
“ goods; as a fuller and a mender are paid for
‘¢ their /il only, yet are anfwerable, ex /locato,
% for ordinary negle&; if the clothes be loft or
* damaged®.”

In whatever point of view we confider this
bailment; no more is regularly demanded of the
bailee than the care, which every prudent man
takes of his own property; but it has long been
holden, that an fmnkesper is bound to reftitution,
if the trunks or parcels of his guefts, committed
to him either perfonally or through one of his
agents, be damaged in Ais nn, or flolen out of it,
by any per/fon whatever 1 ; nor fhall he difcharge
himfelf from this refponfibility by a refufal to
take any care of the goods, becaufe there are
Sufpecied perfons in the houfe, for whofe condud
he cannot be anfwerablel : it is otherwife, in-
deed, if he refufe admillion to a traveller, be-
caufe he really has no room for him, and the
traveller, neverthelefs, infift upon entering, and
place his baggage in a chamber without the
keeper’s confent §.

Add to this, that, if he fail to provide honeft
Jervants and honeft inmates, according to the
confidence repafed in him by the publick, his

* D. 4 9. 5.and 12 Mod. 487.

+ Yearb. 10 Hen. VIL 26. 2 Cro. 189.

! Mo. 78. § Dy. 158 b. 1 And. 29.
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negligence in that refpe@ is highly culpable,
and he ought to anfwer cruilly for their ads,
even if they thould rof the guefts, who fleep in
his chambers *. Rigorous as this law may feem,
and hard as it may a&ually be in one or two
particular inftances, it is founded on the great
principle of publick utility, to which all private
confiderations ought to yield; for travellers,
who muft be numerous in a rich and commer-
cial country, are obliged to rely almoft impli-
citly on the good faith of innholders, whofe
education and morals are ufually none of the
beft, and who might have frequent opportuni-
ties of affociating with ruffians or pilferers,
while the injured gueft could feldom or never
obtain legal proof of fuch combinations, or
even of their negligence, if no aGual fraud had
been commitied by them. Hence the Pretor
declared, according to Pomronivs, bis defire
of fecuring the public from the difbonefty of fuch
men, and by his edif? gave an aion againft
them, if the goods of travellers or ' paflengers
were loft or hurt by any means,’ except dammna
Jatali, or by inevitable accident; and UrLpran
intimates, that even this feverity could not re-
ftrain them from knavith pradtices or fufpicious
neglectt,

* 1 BL Comm. 430. t D.4.9. r.and 3.
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In all fuch cafes, however, it is competent
for the innholder to repel the prefumption of his
knavery or default, by proving that he took or-
dinary care, or that the force, which occafioned
the lofs or damage, was truly irrefifisble.

When a private man demands and receives a
compenfation for the éare cuftody of goods in
his warelhioufe or {ftore-room, this is »s¢ proper-
ly a depojit, but a biring of care and attention :
it may be called /locatio cuffodice, and might have
been made a diftinct branch of this laft fort of
bailment, if it had not feemed ufelefs to multi-
ply fubdivificns; and the bailee may ftill be de-
nominated btator spere, {ince the vigilance and
care, which he /ets out for pay, are in truth a
mental gpergiion. Whatever be his appellation,
either in Eag/ifh or Latin, he is clearly refpon-
fible, like other interefted bailees, for ordinary
negligence; and, although 5t. GErMAN feems
to make no difference in this refpet between a
keeper of goods for bire and a fimple depafitary,
yet he ufes the word pErauLT, like the cuL-
rA of the Romans, as a generical term, and
lcaves the degree of it to Le afcertained by the
rules of law®.

In the fentence immediately following, he
makes a very material diftinction between the
two contradls ; for, ‘“if a man, fays he, have

* DofF. and Stud. where before cited.
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““ a certain recompenfe for the keeping of goods,
“ and promife, at the time of the delivery, o
“ redelrver them fafe at bis peril, then he fhall
“ be chn;'ged with all chances, that may befall;
“ but, if he make rlar promife, and /Aave
“ nothing for keeping them, he is bound to mo
“ cafualties, but fuch as are wilful, and happen
“ by bis own default " now the word PERIL,
like periculum, from which it is derived, is in
itfelf ambiguous, and fometimes denotes the
rifk of inevitable mifchance, fometimes the dan-
ger arifing from a want of due circumfpettion ;
and the fironger fenfe of the word was taken in
the firft cale againft bim, who uttered it; but, in
the fecond, where the conftru&ion is favour-
able, the milder. fenfe was juftly preferred®.
Thus, when a perfon, who, if he were wholly
uninterefled, wauld be a mandatary, undertakes
for a reward to perform any work, he muft be
confidered as bound ftill more ftrongly, %o uf a
degree of diligence adequate to the performance of
#¢: his obligation muft be rigoroufly conftrued,
and he would, perhaps, be anfwerable for fliz/¢
- negle&, -where no more could be required of a
mandatary than ordinary exertions. This is the
cafe of commiflioners, factors, and bailiffs, when
their undertaking Jies in_fofance, and not fimply

* See before, p. 370.
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in ctiffody : hence, as peculiar care is demanded
in removing and raifing a fine column of gra-
nate of porphyry, without injuring the fhaft or
the capital, Ga1vus feems to exa& more than or-
dinary diligence from the undertaker of fuch a
work for a ftipulated compenfation*. Lord
Coxke confiders a faitor in the light of a_fervant,
and therce deduces his obligation; but, with
great fﬁhmiﬂion, his reward is the true reafon,
and rbe nature of the bufinefs, is the juft meafure,
of his duty T ; which cannot, however, extend
to a refponfhibility for mere accident or open rob-
~beryl; and, even in the cafe of theft, a faftor
has been holden excufed, ‘when he fhowed,
“ that he had /aid up the goods of his principal
“ in a w:rehuhff:, out of which. they were
“ flolen by certain. malefators to him un-
“ known §.”

Where i/ is required, as well as care, in
performing the work undertaken, the bailee for
#ire muft be fuppofed to have engaged himfelf
for a due application of the neceffary art: it is
his own fault, if he undertake a work above his
ftrength ; and all, that has before been advanced
on this head concerning a mandatary, may be
applied with much greater force to a conduor

®*D.190.227. + 4Rep.8y. Ld Raym. g18.
T1lnfl. 89.2 | § & Venr 121, Fereand Smith
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eperis fac ciendi®*. I conceive, however, that,
where the bailor has not been deluded by any
but himfclf, and voluntarily employs in one
art a man, -who openly exercifes another, his
folly has no claim to indulgence ; and that, un-
lefs the bailee make falfe pretenfions, or a Jpe-
cial undertakicg, no more can fairly be de-
. manded of him than the beft of his ability .
The cufe, which Sapr relates with elegance
and humour in his Guiiflan or Rofe-Garden,
and which PurenpogF cites with apprcba-
tion?, is not inapplicable to the prefent fubjed,
and may ferve as a fpecimen of Mabomedan law,
which is not {o different from ours, as we are
taught to imagine: ¢ A man, who bad a dif-
« order in his eyes, called on a farrier for a re-
* medy; and he applied to them a medicine
¢ commonly ufed for 475 patients: the man loft
¢ his fight, and brought an action for damages;
¢ bat the judge faid, * No action lies, for, if
« the complainant had not himfelf been an afs,
* he would ncver have employed a farrier ;"
¢ and SADI proceeds to intimate, that, ** if a
« perfon will employ a common mat-maker to
« weave or embroider a fine carpet, he muyft
¢ impute the bad workmanfhip to his own
“ folly§.”

* Spondet, fay the Reman lawyers, peritiam artis.,
+ P. 381 { De Jure Nat. et Gent. lib. 5. cap. 5. § 3-
§ Rofar. Polit. cap. 7. There are numberless tradls in
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In regard to the diftin@ion before-mentioned
between the monfefance and the misfefance of a
workman®, it is indifputably clear, that an ac-
tion lies in bor) cafes for a reparation in da-
mages, whenever the work was undertaken for
a reward, cither acually paid, exprefily ftipu-
lated, or, in the cafe of a common trader,
ftrongly smplied; of which BLacksToNE gives
the following inftance: “ If a builder promifes,
“ undertakes, or affumes to Casus, that he will
“ build and cover his houfe within a time li-
mited, and fails to do it, Casus has an action

on the cafe againft the builder for this breach
“ of his exprefs promife, and fhall recover a
“ pecuniary fatisfa@ion for the injury fuftained
by fuch delay+.” The learned author mean-
ed, I prefume, a common builder, or fuppofed a
confideration to be given; and for this reafon I
forbore to cite his dofrine as in point on the
fubjec of an adtion for the nonperformance of
a mandataryt.!

Before we leave this article, it feems proper
to remark, that every bailee for pay, whether
Arabick, Perfian, and Turkih, on every branch of jurif-
prudence; from the beft of which it would not be difficult
to extradt a complete {yftem, and to compare it with our
own ; nor would it be lefs eafy, to explain in Perfian or
Arabick fuch parts of our Engii law, as cither coincide
with that of the dfaticks, or are manifeftly prefcrable ro it.

* P.382, & f 3Comm.igy. 1 P. 383, 384, 38:.

13
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conddtor rei or condullor operis, muft be fup-
pofed to know, that the goods and chattels of
his bailer are in many cafes diftraimable for rent,
if his landlord, who might otherwife be fhame=-
fully defrauded, find them on the premiﬁ'cs*;
and, as they cannot be diftrained and fold with-
out his ordinary default a# leafl, the owner has
a remedy over againft him, and muft receive a
compenfation for his lofs{ : even if a depofitary
were to remove or conceal 4is pwn goods, and
thofe of his depofitor were to be feized for reut-
arrere, he would unqueftionably be bound to
make reftitution ; but there is no obligation in
the bailce to fuggeft wife precautions againft in~
evitable accident 3 and he cannot, therefore, be
obliged to aduife infurance from fire ; much less
to infure the things bailed without an authority
from the bailor.

It may be right alfo to mention, that the dif-
tinction, before taken. in regard to /oans}, be-
tween anobligation to reftore the [fpecifick things,
and a power or neceffity of returning others
equal in value, holds good likewife in the con-
tracts of biring and depofiting : in the firft cale,
it is a regular bailment; in the fecond, it be-
comes a debt. Thus, according to ALFENUS
:n his famous law, on which the judicious

3 Burr. 1498. &c. . ¥ 3. BL Comm. 8. 3P 300
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ByskErsHOEK has learnedly commented, * if
“ an ingot of filver be delivered to a filver-
* {mith to make an urn, the wbele property is
“ trausferred, and the employer is only a creds-
“ for of metal equally valuable, which the
‘¢ workman engages to pay in a certain thape*:”
the fmith may confequently apply it to his own
ufe; but, if it perith, even by unavoidable mif-
chance or irrefiftible violence, he, as owner of
it, muft abide the lofs, and the creditor muft
have his urn in due time. It would be other-
wife, no doubt, if the fame filver, on account
of its peculiar finenefs, or any uncommon
metal, according to the whim of the owner,
were agreed to be Jpecifically redelivered in the
form of a cup or a ftandith.

3. Locatio operis MERCIUM VEHENDARUM
is a contra®, which admits of many varieties
in form, but of none, as it feems af length to
be fettled, in the fubffantial obligations of the
bailee.

A carrier for bire ought, by the rule, to be
refponfible only for ordimary negleét; and, in
the time of Henry VIIL it appears to have
been generally holden, * that a common carrier
¢ was chargeable, in cafe of a lofs by robbery,
* only when he had travelled by ways danger-

* D. 19. 2. 31. Bynk. O). Fur. Rem, lib. VIIL
YOL, V). TF
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“ ous for robbing, or driven by night, or at any
“ inconvenient Jour*®:"" but, in the commer-
cial reign of EL1ZABETH, it was refolved, upon
the fame broad principles of policy and conve-
nience that have been mentioned in the cafe of
innholders, * that, if a common carrier be robbed
“ of the goods delivered to him, he fhall an-
¢ fwer for the value of them+."”

Now the reward or Aire, which is confidered
by fir EbwaARD CokE as the reafon of this de-
cifion, and on which the principal firefs is often
laid in our own times, makes the carrier liable,
indeed, for the omiflion of ordinary care, but
cannot extend to srrefiflible force; and, though
fome other bailees have a recompenfe, as fadtors
and workmen for pay, yet, even in Waoodliefe's
cafe, the chief juftice admitted, that robbery
was a good plea for a faffor, though it was a
bad one for a carrier : the true ground of that
refolution is the _puH.rqﬁ employment exercifed by
the carrier,  and the danger of his combining

‘with ra&ﬁr:'r: to the infinite injury of commerce
and extreme inconvenience of fociety .

The modern rule concerning a common carrier

is, that * nothing will excufe him, except #4e

* Doct. and Stud. where often before cited.
t 1 In. 89. 3. Mo. 462. 1Ro. Abr.2. Weedfiefe and

Curtier;

it Ld Raym. 017. 12 Mod. 487,



OF BAILMENTS. 435

« g of Gob, ox of the King's enemies® 5 but
a momentary attention to the principles muft
convince us, that this exception is in truth part
of the rule itfelf, and that the refponfibility for
a lofs by robbers is only an exception to it: a
carrier is regularly anfwerable for negle, but
not, regularly, for damage occafioned by the at-
tacks of ruffians, any more than for Aoftile vio-
lence, or unavoidable misforfune ; but the great
maxims of policy and good government make it
neceflary to except from this rule the cafe of
robbery, left confederacies fhould be formed be-
tween carriers and defperate villains with little
or no chance of detetion.

Although the A& of God, which the ancients
too called @:& &iav and Fim drviram, be an ex-
preffion, which long habit has rendered familiar
to us, yet perhaps, on that very account, it
might be more proper, as well as more decent,
to fubflitute in its place inevitable accident : reli-
gion and reafon, which can never be at va-
fiance without certain injury to one of them,
affure us, that * not a guft of wind blows, nqr
« 5 flath of lightning gleams, without the
« knowledge and guidance of a fuperintending
« mind:” but this doCrine lofes its dignity
and fublimity by a technical application of it,

* Law of Nif Prius, 70, 71
EF 2
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which may in fome inflances border even upon
profanenefs ; and law, which is merely a prac-
tical fcience, cannot ufe terms too popular and
peripicuous.

In a recent cafe of an a&tion againft a carrier,
it was holden to be no excufe, * that the fhip
“ was tight, when the goods were placed on
* board, but that a rat, by gnawing out the
“ oakum, had made a fmall hole, through
“ which the water had guthed* ;” but the true
reafon of this decifion is not mentioned by the
reporter: it was in fa& a leafl ordinary negli-
gence, to let a rat do fuch mifchief in the velo
fel ; and the Roman law has, on this principle,
decided, that, “ fi fullo veftimenta polienda
* acceperit, eaque mures roferint, ex locato te-
“ netur, quia debust ab hac re caveret.”

Whatever doubt there may be, among civi-
lians and common-lawyers, in regard to o cafket,
the contents of which are concealed Jrom the DE-
POSITARY J, it feems to be generally underftood,
that @ common carrier is anfwerable for the lofs
of a box or parcel, be he ever fo ignorant of its
contents, or be thofe contents ever fo valuable,
unlefs he make a fpecial acceptance§: but grofs
Jraua and impofition by the bailor will deprive

¢ 1 Wils. pant 1. 281. Dale and Hall,

t+D.19.2.13.6. Before, p. 362, 364, 366.
§ 15tra. 145. Tirchburn and Wihite,
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him of his aflion, and if there be proof, that
the parties were apprized of each other’s inten-
tions, although there was no perfonal commu-
nication, the bailee mzy be confidered as a _/pe-
cial acceptor: this was adjudged in a very mo-
dern cafe particularly circumftanced, in which
the former cafes in Ventrir, Alleyne, and Car-
thew, are examined with liberality and wifdom;
but, in all of them, too great ftrefs is laid on
the reward, and too little on the important mo-
tives of public utility, which alone diftinguifh
a carrier from other dailees for hire®.

Though no fubftantial difference is affign-
able between carriage by /land and carriage by
water, or, in other words, between a waggon
and a barge, yetit foon became neceffary for the
courts to declare, as they did- in the reign of
James 1., that a common hoyman, like a com-
amon waggoner, is refponfible for goods com-
mitted to his cuftody, even if he be rebbed of
them 1 ; ‘but the reafon faid to have been given
for this judgement, namely, becaufe b¢ had his
hire, is not the true on¢ ; fince, as we have he-
fore fuggefted, the recompenfe could only make

* Burr. 2298. Giblen and Pajnten. See 1 Vent. 238. AlL
93. Carth. 485, :

t Hob. ga. 30. 2 Cro. 330. Rich and Kneeland, * The
¥ firft cafe of the ¥ind, faid lopd Hakt, to be found in onr
“ books.” 12 Mod. 480.
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him liable for femerity and imprudence, as if a
bargemafter were rathly to fhoot a bridge, when
the bent of the weather is tempeftuous ; but not
for a mere cafualty, as if a hoy in good condi-
tion, fhooting a bridge af a proper time, were
driven againft a pier by a fudden breeze, and
overfet by the violence of the thock®; nor, by
parity of reafon, for any other force too great
to be refiftedt : the publick employment of the
hoyman, and that diffruff, which an ancient
writer juftly calls the finew of wifdom, are the
real grounds of the law’s rigour in making fuch
a perfon refponfible for a lofs by robbery,

All, that has juft been advanced concerning
a land-carrier, may, therefore, be applied to a
bargema/ier or boatman ; but, in cafe of a tem-
peft, it may fometimes happen, that-the law of
Jetfon and average may occafion a difference.
Barcroft's cafe, as it is cited by chief juftice
RorrEg, has fome appearance of hardfhip: *“a
“ box of jewels had been delivered to a ferry-
 man, who knew not what it contained, and, a
“ fudden ftorm arifing in the paffage, he threw
“ the box into the fea; yet it was refolyed, thas
“ he fbould anfwer for it 1" now I cannot help

* 1S5tra. 128, Amier and Stevens,

t Pam. 548. W. Jo. 159. See the doélrine of incuvitable
eccident molt learnedly difcuffed in Defid. Heraldi Animadv.
in Salmafii Obferv. in Jus Ait. et Rom. cap. xv.

1 AlL 93.
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fafpeting, that there was proof in this cafe of
culpable negligence, and probably the cafket was
both /ma/l and light enough, to have been kept
longer on board than other goods; for, in the
cafe of Gravefend barge, cited on the bench by
lord CoxE, it appears, that the pack, which was
thrown overboard in a tempeft, and for which
the bargeman was holden not anfwerable, was of
great value and great weight; although this laft
circumftance be omitted by RorLE, who fays
only, that the mafter of the veffel had no informa-
tion of its contents*. _

The fubtilty of the human mind, in finding
diftin&ions, has no bounds; and it was imagined
by fome, that, whatever might be the obligation
of a barge-mafter, there was no reafon to be
equally rigorous in regard to the mafter of 4 fbip;
who, if he carry goods for profit, muft indubita-
bly anfwer for the ordinary neglect of himfelf or
his niariners, but ought not, they faid, to be
chargeable for the violence of rodbers: it was,
however, otherwife decided in the great cafe of
Mors and Slew, where “ eleven perions armed
* came on board the fhip in the river, under
* pretence of imprefling feamen, and forcibly
*“ took the chefts, which the defendant had en-
* gaged to carry;” and, though the mafter was

» 2 Bnlﬂ-r. 25‘;- 2. R-o- A-br. 5'&?—.
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entirely blamelefs, yet fir MAoTTREW HaLre
and his brethren, having heard both civilians and
common-lawyers, and, among them, Mr. HorT
for the plaintiff, determined, on the principles
juft before eftablithed, that the bailor ought to
recover®. This cafe was frequently mentioned
afterwards by lord HorT, who faid, that “ the
“ declaration was drawn by the greateft pleader
“ in England of his timet.”

Still farther: fince neither the element, on
which goods are carried, nor the magnitude and
form of the carriage, make any difference in the
refponfibility of the bailee, one would hardly
have conceived, that a diverfity could have been
taken between a letter and any other thing. Our
common law, indeed, was acquainted with no
fuch diverfity; and a private poft-mafter was
precifely in the fituation of another carrier ; but
the ftatute of CrnarLEs II. having eftablithed a
general poft-office, and taken away the liberty of
fending letters by a private poft}, it was thought,
that an alteration was made in the obligation of
the poft-maflter general; and, in the cafe of
Lane and Cotlon, three judges determined, againft
the fixed and well-fupported opinion of chief
juftice HoiT, *¢ that the poft~-mafier was not

® 1 Ventr. 190. 238. Raym. 220.
t+ Ld. Raym. gzc.

3 12Cha. IL ch. 35. See the (ubfequent ftatutes
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% anfwerable for the lofs of a letter with exche-
“ quer-bills in it*:" now this was a cafe of or-
dinary neglec, for the bills were flo/en out of the
plaintiff’s letter in the defendant’s officet ; and,
as the mafter has a great falary for the difcharge
of his truft; as he ought clearly to anfwer for the
a&ts of his clerks and agents ; as the ftatute, pro-
fefledly enalted for fafely as well as difpaich,
could not have been intended to deprive the
fubject of any benefit, which he before enjoyed;
for thefe reafons, and for many others, I believe
that Crcgro would have faid, what he wrote on
a fimilar occafion to TREBATIUS, * Egotamen
“ scevoLx affentiorf.” It would, perhaps,
have been different under the flatute, if the polt
had been robbed, either by day or by night,

* Carth. 487. 12 Mod. 482.

+ In addition to the authorities, before cited, p. 370. note
(1), for the diftin€tion between a lofs by fralth and by rebbery,
fee Dumosdin, traft. De eo quod interefl, note 184. and Ro-
sELLA casuowm, 28.b.  This laft is the book, which 8. Ger-
man improperly calls Summa Rsfells, and by mifquoting
which he mifled me in the paffage concerning the fall of a
betsfe, p- 396. The words of the author, Trevemala, are
thele: % Domus tua minsbatur rairan: ; domus corruit, et in-
# terficitequum tibi commodatum ; certé noupotelt dicicafusfor-
¢ tuitus; quia diligentifimus reparifiet domum, vel ibi non ha-
« bitaflet; fiautem domus mem minabatur ruinam, fed imperz
“ tempeflatis valide corruit, non eft tibi imputandum.”

+ Epift. ad Fam. VIL 22.
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when there is a neceffity of travelling, but even
that queftion would have been difputable; and
here I may conclude this divifion of myeffay, with
obferving, in the plain but emphatical language of
St. GErMAN, * that all the former diverfities be
¢ granted by fecondary conclufions derived upon
« the law of reafon, without any flatute made in
“ that bebalf; and, peradventure, laws and the
¢ conclufions therein be the more plain and the
“ more open; for if any flatute were made there-
“ jn, I think verily, more doubts and queftions
“ would arife upon the flatute, than doth now,
“ when they be only argued and judged after
¢ the common law*.”

Before 1 finith the bifforical part of my eflay,
in which I undertook to demonflrate, *¢ that a
¢ perfe@® harmony fubfifted on the interefting
 branch of jurifprudence in the codes of nations
“ moft eminent for legal wifdomt,” 1 cannot for-
bear adding a few remarks on the inftitutions of
thofe nations, who are generally called barbarous,
and who feem in many inftances to have de-
ferved that epithét: although traces of found
reafoning and folid judgement appear in moft of
their ordinances.

By the ancient laws of the Wisicorns,
which are indeed rather obfcure, the “keeper of

* Dotk and Stud. dial, 2. chap. 38. laft fentence,

-

+P.a3s
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% a horfe or an ox for hire, as well as a birer for
® ufe, was obliged, if the animal perifbed, to re-
“ turn another of equal worth:” the law of the
Baiuvarians on this head is nearly in the fame
words; and the rule is adopted with little altera-
tion in the capitularies of CHARLEMAGNE and
Lewis the Pious®, where the Mofaick law be-
fore cited concerning a borrower may alfo be
foundt. In all thefe codes a depofitary of gold,
ﬁlw.r;, or valuable trinkets, is made chargeable,
if they are deftroyed by fire, and bisown goods
perith not with them; a circumftance, which
fome other legiflators have confidered as conclu-~
Jive evidence of grofs negleét or fraud : thus, by
the old Britifbtrad, called the book of Cynawe,
a perfon, who had been robbed of a depolit, was
allowed to clear himfe!f by making cath, with
compurgators, that he had no concern in the rob-
bery, unlefs be bad faved bis own goods; and it
was the fame, I believe, among the Brilons in
the cale of a lofs by fire, which happened with-
out the fault of the bailee ; although Howew the
Good f{eems to have been rigorous in this cafe,
for the fake of publick fecurity}. There was

* Lindenbrog, LL. Wifigeth. Iib. 5. tit. §. § 1, 2, 3. aud
LL. Baiuvar. tit. 14. § 1,2, 3,4 Capitul. lib. 5. § 204.

} Capitul. Tib. 6. § 22, Exod. xxii. 14, 15.

{ LL. Hywel Dda, lib. 3. cap. 4 § 22. and lib. 3. cap.
3. § 40. Secalfo Stiernd. De Jur. Sveon. p. 256, 257.
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one regulation in the northern code, which I
have not feen in that of any other . nation:
if precious things were depofited and ffolen, time
was given to fearch for the thief, and, if he could
not be found within the time limited, a mosely
of the value was to be paid by the depofitary
to the owner, * ut damnum ex medio uterque
< fuftineret®.”

Now I can fcarce perfuade myfelf, that the
phrafe ufed in thefe laws, Ji id perierit, extends
to a perifhing by inevitable accident ; nor can 1
think, that the old Gotbick law, cited by STIERN-
soox, fully proves his affertion, that *“a de-
¢« pofitary was refponfible for irrefiftible force;”
but I obferve, that the military law-givers of the
porth, who entertained very high notions of
good faith and honour, were more firi& than
the Romans in the duties, by which depolitaries
and other truftees were bound: an exaét con-
formity could hardly be expelted between the
ordinances of polifhed flates, and thofe of a peo-
ple, who could fuffer difputes concerning bail-
ments to be decided by combat; for it was the
Emperor FREDERICK II., who abolifhed the
trial by battle in cafes of contefted depofits, and
fubftituted a more rational mode of prooft.

# LL. Wifgath, lib. 5. 6t 5. § 3.
7. ik 24
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I purpofely referved to the laft the mention
of the Hinpu, or Indian code, which thelearn-
ing and induitry of my much-efteemed friend
Mr. Haruep has made acceflible to Eurcpeans,
and the Pers1aN tranflation of which I have had
the pleafure of fecing: thefe laws, which muft i
all times be a fingular objeé of curiofity, are
now of infinite importance ; fince the happinels
of millions, whom a feries of amazing events
has fubjected to a Britifb power, depends on 2
ftrict obfervance of them. '

It is pleafing to remark the fimilarity, or ra-
ther identity, of thofe conclufions, which pure
unbiaffed reafon in all ages and nations feldom
fails to draw, in fuch juridical inquiries as are
not fettered and manacled by pofirive inftitution;
and, although the rules of the Pundits concerning
Sfiucceffion to property, the punifbment of offences,
and the ceremonies of religion, are widely differ-
ent from ours, yet, in the great {yftem of can-
traé?s and the common intercourfe between man
and man, the PooTke of the Indians and the
Dicest of the Romans are by no means diffi-
milar®.

* « Hxc omnia, Zays GroTivs, Remanis quidem con-
“ gruunt legibus, fed non ex illis primitis, fed ex eguifate me-
% ryrali, veniunt: quare cadem apud alias quoque genmtes
“ reperire et De Jure Bdli ac Pacis, lib. 2. caps 12.
$ 13-
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Thus, it 1s ordained by the fages of Hindufldn,
that * a depofitor fhall carefully inquire into
“ the character of his intended depofitary; who,
“ if he undertake to keep the goods, fhall pre-
* ferve them with care and attention ; but fhall
“ not be bound to reftore the value of them, if
* they be fpoiled by unforefeen accident, or burned,
* or flolen; unLESS he conceal any part of them,
“¢ that has been faved, or unlefs his own effedis
“¢ be fecured, or unlefs the accident happen after
* his refufal to redeliver the goods on a de-
* mand made by the depofitor, or while the de-
*¢ pofitary, againft the nature of the truft, pre-
“ {umes to make ufe cf them: in other words,
‘ the bailee is made anfwerable for fraud, or
“ for fuch negligence as approaches to it*,

So, a borrower is declared to be chargeable
even for cafialty or vislence, if he fail to returd
the thing after the completion of the bufinefs,
for which he borrowed it; but not, if it be ac-
cdentally loft or forcibly feized, befiore the ex-
piration of the time, or the conclufion of the af-
fair, for which it was lent} : in another place,
it is provided, that, if a pledge be damaged or
loft by unforc/een accident, the creditor thall ne-
verthelels recover his debt with intereft, but the

= Gentee Laws, chep. TV. See before, p. 373
1 Same chapter See before, p. 397
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debtor fhall not be entitled to the value of his
pawn*; and that, if the pledgee ufé the thing
pledged, he fhall pay the value of it to the
pledgor in cafe of its lofs or damage, whilft he
ufes itf.

In the fame manner, if a perfon bfre a thing
Jor ufé, or if any metal be delivered to a work-
man, for the purpofe of making veflels or orna-
ments, the bailees are holden to be difcharged,
if the thing bailed be deftroyed or fpoiled by
natural misfortune or the injuftice of the ruling
power, UNLEsS it be kept after the time limited
for the return of the goods, or the performance
of the work.

All thefe provifions are confonant to the prin-
ciples eftablifhed in this effay; and I cannot
help thinking, that a clear and concife treatife,
written in the Perfian or Arabian language, on
the law of Comtradis, and evincing the gencral
conformity between the 4fiatick and European
fyftems, would contribute, as much as any regu-
lation whatever, to bring our Eng/ifb law into
good odour among thofe, whofe fate it is to
be under our dominion, and whofe happinefs
ought to be a ferious and continual objeét of our
care.

* Chap. L. Se&. L Before, p. 415. 416.
+ Chap. L. Se@. IL. DBefore, p. 40g.
1 Chap. IV. and Chap. X. Before, p. 418, 421.
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Thus have I proved, agreeably to my un-
dertaking, that the plain elements of natural law,
on the fubjec of BAILMENTS, wbhich have been
traced by a fbort analyfis, are recognifed and con-
firmed by the wifdom of nations?; and I haften
to the third, or [ynthetical, part of my work, in
which, from the nature of it, moft of the defi-
nitions and rules, already given, muft be repeated
with little variation in form, and none in fué-
-F"’“" it was at firft my defign, to fubjoin, with
a few alterations, the Synop/is of DELr1O; but
finding, that, as BynkersHorx exprefles him-
felf with an hoveft pride, I bad leifure fometimes
2o write, but never fo copy, and thinking it un-
jult to embellith any produétion of mine with
the inventious of another, I changed my plan;
and fhall barely recapitulate the doflrine ex-
pounded in the preceding pages, obfcrving the
method, which logicians call Syathe/is, and in
which all fciences ought to be explained.

I. To begin then with definitions : 1. Baiv-
MENT ir a delrvery of goods intruft, an a contraft
expreffed or implied, that the truft fball be duly
executed, and the goods redelivered, as foom as the
time or ufe, for which they were bailed, fhall bave
elapfed or be performed.

2. DerosiT 15 a bailment of goods fo be kept

for the bailor without a recompente.

*® Before, p. 328 and 337-
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3. MANDATE is2 bailment of goods, with-
out reward, to be carried from place to place, or
t0 bave fome alf performed about them.

4. LENDING FOR USE is a bailment of a thing
for a certain time 7o be ufed by the borrower
without paying for it.

5. PLEDCING is 4 bailment of goods by a
debtor to his creditor 7o be kept till the debt be
difcharged.

6. LETTING TO HIRE iS I. 2 bailment of A
THING fo be ufed by the hirer for a compen/ation
in money; or, 2. a letting out of work and LA-
BOUR to be dome, or CARE and ATTENTION tO
be beflowed, by the bailee, on the goods bailed,
and that for @ pecuniary recompenfe; ors 3. of
cARE and PAINS in carrying the things delrvered
from one place 1o anotber for a Sipulated or sm-
plied reward.

7. INNOMINATE BAILMENTS are thofe,
where the compenfation for the ufe of a thing,
or for labour and attention, is not pecuniary, but
either 1. the reciprocal ufe or the gift of fome
other thing; or, 2. work and pains, reciprocally
undertaken; or, 3. the wf or gift of another
thing in confideration of care and labour, and
converfely.

8. OxDINARY negled? is the omifion of that
care, which every man of common prudence, and

vOL. VI. GG



450 THE LAW

capable of governing a family, takes of Air own
concerns.

9. GRross negleit is the want of that care,
which every man of common fenfe, bow inattentive
Joever, takes of bis own property.

10. SLiGHT neglet is the omiffon of that
diligence, which very circumfpest and thoughtful
perfons ufe in fecuring their own goods and
chattels,

I1. A NAKED CONTRACT is a contrad®
made without confideration or recompenfe.

II. The rules, which may be confidered as
axioms flowing from natural reafon, good mo-
rals, and found policy, are thefe -

1. A bailee, who derives #0 benefit from his
undertaking, is refponfible only for Gross ne-
gleét.

2. A bailee, who alsne recewves benefit from
the bailment, is refponfible for sLicur ne-
gledt.

3- When the bailment is deneficial to doth
parties, the bailee muft aniwer for oRDINARY
negleét,

4. A SPECIAL AGREEMENT of any bailee to
an{wer for more or lef, is in general valid.

5- ALL bailees are anfiverable for a@ual
FRAUD, even though the contrary be flipulated,

6. No bailee fhall be charged for a lofs by
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inevitable ACCIDENT or irrefiftible FoRcE, ex-
cept by fpecial agreement.

7- RoBaery by force is confidered as srre-
Siftible; but a lofs by private sTEALTH is pre-
Jumptive cvidence of ordinary negle&.

8. Gross negle® is a wiolation of good faith,

9. No action lies to compel performance
of a naked contradl.

10. A reparation may be obtained by fuir for
€very DAMAGE occafioned by an INjuRy.

11. The negligence of a SERVANT, acting 4y
his mafter's exprefs or implied order, is the neg-
ligence of the mAsTER.

HI. From thefe rules the following propofi-
tions arc evidently deducible

1. A pEPosiTARYIisrefponfible only for gross
neglet; or, in other words, for a vislatin of
gocd faith.

2. A bDEPOSITARY, whole chara®er is
known to his depofitor, thall not anfwer for mere
negleit, if he take no better care of his own goods,
and they alfo be fpoiled or deftroyed.

3- A MANDATARY fo carry is refponfible
only for cRross negle, or a breach of goed
Sfaith,

4- A MANDATARY f0 perfirm a work is
bound to ufe @ degree of diligence adeguate to the
perfarmance of it.

5- A man cannot be compelled by AcTroN

GG 12
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to perform his promife of engaging ina DEPOSIT
or a MANDATE.

6. A reparation may be obtained by fuit for
DAMAGE occalioned by the monperformance of a
promife to become a DEPOSITARY or a MAN-
DATARY.

7- A BORROWER FoR USE is refponfible for
SLIGHT negligence.

8. A pawNEE is an{werable for ORDINARY
negleét.

g. The #IRER of @ THING is anfwerable for
ORDINARY neglect.

10. A woRKMAN for HIRE muft anfwer
for orDINARY neglet of the goods bailed,
and apply a degree of sKILL equal to bis une
dc’rf#kfng.

51. A LETTER to HIRE of his cARE and
ATTENTION is refponfible for eRDINARY neg-
ligence.

12. A cARRIER for HIRE, by /and or by wa-
ter, is anfwerable for oRDINARY negle@.

IV. To thefe rules and propofitions there are
fome exceptions :

1. A man, who fpontancoufly and officioufly
engages to &eep, or to carry, the goods of an~
other, though without reward, muft anfwer for
SLIGHT negleét.

2. Ifaman, through flrong perfuafion and
with reluéfance, undertake the exccution of a2
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MANDATE, no more can be required of him
than a fair exertion of his ability.

3. ALL bailees become refponfible for loffes
by CASUALTY or VIOLENCE, after their refufal
to return the things bailed on a LAwruL DE-
MAND.

4. A BorrOWER and a HIRER are anfwer-
able in ALL EVENTS, if they keep the things
borrowed or hired after the flipulated time, or
ufe them differently from their agreement.

§. A DEPOSITARY and a PAWNEE are an-
{werable in ALL EVENTS, if they ufe the things
depofited or pawned.

6. An INNKEEPER is chargeable for the
goods of his gueft within bis inn, if the guelt
be robbed by the fervants or inmates of the
keeper.

7. A COMMON CARRIER, by land or by
water, muft indemnify the owner of the goods
carried, if he be RoBBED of them. '

V. Itis 7o exceplion, but a corollary, from
the ruyles, that ** every bailee is refponfible for a
“ lofs by AcCIDENT or FORCE, however fnevi-
“ table or irrefifiible, if it be occafioned by that
“ degree of negligence, for which the nature of
¢ his contrat makes him generally anfwera-
% ble;” and I may here conclude my difcuffion
of this important title in jurifprudence with a
general and obvious remark ; that “a// the pre-
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“ ceding rules and propofitions may be diverfi-
“ficd to mfinity by the circumflances of every
“ particular cafe ;” on which circumitances it i3
on the centinent the province of a judge appoint-
ed by the fovereign, and in ENcrAND, to our
conftant honour and happinefs, of a jury freely
chofen® by the parties, finally to decide : thus,
when a painted cartoon, pafted on canvas, had
been depofited, and the bailee kept it fo near a
damp wall, that it pecled and was much in-
jured, the queftion « whether the depofitary
“ bad been guilty of GRross neglet,” was pro-
perly left to the jury, and, on a verdi® for
the plaintiff, with pretty large damages, the
court refufed to grant a new trial®*; but it was
the judge, who determined, that the defendant
was by /law refponfible for grofi negligence
only; and, if it had been proved, that the bailee
had kept Afs own pi€tures of the fame Jore in the
fame place and manner, and that they too had
been fpoiled, a new trial would, I conceive, have
been granted; and fo, if no more than SLIGHT
neglect had been committed, and the Jury had,
neverthelefs, taken upon themfelves to deeide
againft law, that a bailee witbous reward was
refponfible for it.

Should the metbod ufed in this Tittle trac be

approved, I may poffibly not want inclination,

* 2 Stra. 1699, Mytien and Cecd
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if I do not want leifure, to difcufs in the fame
form every branch of Englifb law, cfvil and cri-
minal, private and publick ; after which it will
be eafy to feparate and mould into diftin&
works, the three principal divifions, or the ana-
Yytical, the biftorical, and the fynthetical, parts.
The great fyftem of jurifprudence, like that
of the Univerfe, confifts of many fubordinate
fyftems, all of which are conneted by nice
links and beautiful dependencies; and each of
them, as I have fully perfuaded myfelf, is re-
ducible to a few plain elements, either the wife
maxims of national policy and general conveni-
ence, or the pofitive rules of our forefathers,
which are {eldom deficient in wifdom or utility:-
if LAW be a feience, and really deferve fo fub-
lime a name, it muft be founded on principle,
and claim an exalted rank in the empire of
reafon; but, if it be merely an unconneéted feries
of decrees and ordinances, its ufe may remain,
though its dignity be lcffened, and He will be-
come the greateft lawyer, who has the ftrongeft
habitual, or artificial, memory. In prattice, law
certainly employs #wo of the mental faculties;
reafon, in the primary invefligation and deci-
fion of points entirely mew; and memory, in
tran{mitting to us the reafon of fage and learned
men, to which our own ought invariably to
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yield, if not from a becoming modefty, at leaft
from a juft attention to that objeét, for which
all laws are framed, and all focieties inftituted,
THE GOOD OF MANKIND.



ADVERTISEMENT

b ————

AFTER 1 had finifhed the preceding tra&, 1o
the fatisfaction of feveral friends, but not to my
own, | was informed, that the learned CaRis-
11AN Tromasius had publithed a differtation
on the fame fubje@ with the following title:
De Ufu Praético Doctrine difficillime Juris Ko-
mani de Culparum Preflatione in Confralfibus ;
Havrz, mpcev. The fame of the author, and
the high applaufe, which the very fenfible
Bynkerfhoek beftows on him, imprefled me with
a moft favourable idea of his work, and with a
firong defire 1o procure it; but, to my extreme
difappointment, I cannot find it in any library,
publick or private, in the Metropolis or in either
of our Univerfities: I have fent for it, however,
to Germany, and, when I receive it, fhall take
a fincere pleafure, either in correfting fuch er-
rors, as it may enable me to detet in my effay,
or in confirming the fyftem, which I have

adopted, by fo refpectable an authority.
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AN INQUIRY

I§TO
THE LEGAL MODE

oF

SUPPRESSING RIOTS.

17 b long been my opinion, that, in times of
national adverfity, thofe citizens are entitled to
the highelt praife, who, by perfonal exertions
and a&ive valour, promote at their private
hazard the general welfare; that the fecond rank
in the fcale of honour is due to thofe, who, in
the great council of the nation, or in other af-
femblies, legally convened, propofe and enforce
with manly eloquence what they conceive to be
falutary or expedient on the occafion ; and that
the third place remains for thofe perfons, who,
when they have neither a neceflity to a&, nor
a fair opportunity to fpeak, impart in writing
Lo their countrymen fuch opinions as their rea-
fon approves, and fuch knowlege as their painful
refearches have enabled them to acquire.
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With thefe reftritions, the fword, the tongue,
and the pen, which have too often been em-
ployed by the worft paffions to the worft pur-
pofes, may become the inftruments of exalted
virtue ; inftruments, which it is not the right
only, but the duty, of every man to ufe, who
can ufe them; paying always a facred regard
to the laws of that country, which he under-
takes to defend, to advife, or to enlighten.

A fenfe of this duty and a con{cioufnefs of this
right have impelled me, with no views, as it will
be readily believed, of ambition or intereft, much
lefs from any fatious motive, to take up that
inftrument, which [ have ftated as the leaft ho-
nourable of the three, and to prefent the pub-
lick with a few confiderations on a fubjeft no
lefs interefting at the prefent hour than impor-
tant to all future ages.

Having unhappily been a vigilant and indig-
nant {pe&ator of the late abominable enormities ;
having feen the fenate befieged, and the fenators
infulted ; the laws of our country defied, and the
law of nations violated; having beheld the
houfes of our trueft patriots and moft refpeéiable
-magiftrates either deftroyed, affailed, or menaced;
having paffed a whole night encircled by the
blazing habitations of unoffending individuals,
and by the flames of thofe edifices which pub-
lick juftice had allotted to various claffes of of-
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fenders; having lamented over a great metro-
polis expofed for many days to the fury of a licen-~
tious rabble; having believed the nobleft com-
mercial City in the world to be in danger of 2
fecond conflagration; having in vain fought ac-
cefs to the courts at Weftminfter in full térm,
and to the houfes of parliament in full feflion;
baving, in a word, been witnefs to horrors, all
the concurrent caufes of which are not eafy to
be known, and all the confequences of which are
lefs eafy to be predicted; I could not but fee at
length, with a mixed fenfation, between anguith
and joy, the vigorous and triumphant exertions
of the executive power; and I admitted the ne-
ceflity of thofe exertions, whilft | deplored it.
Every well-difpofed man, and lover of tran-
quillity, muft have rejoiced, that, on the ninth
of June, the peaceable and terrified inhabitants of
this noble Capital might enjoy repofe; that the
valuable effeéts, which many had removed, and
fome had even buried, might be replaced ; that
the artifan might refume his implements, and the
ftudent, his books ; that Juftice had reafcended
her feat; and that order was fucceeding to con-
fufion,. harmony to difcord; but every honeft
man and lover of his country muft have grieved,
that a whole week was then before us, in which
the neceflary adjournment of the Commons,
who would otherwife have been deliberating on
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the ftate of the metropolis and the kingdom,
had left us under a power, which, whatever it
might be in form and in effec, was in truth and
fubftance, dictatorial.

Tn this awful interval a queftion occurred to
me, which muft naturally have prefented itfelf
to many others : * Whether the ‘fill-fubfifting
« laws and genuine conftitution of ENcLAND
# had not armed the civi/ flate with a power
« fufficient, if it had been previoufly underftood
« and prepared, to have fupprefled ever fo for-
« midable a riot without the intervention of the
“ military.”

If no fuch power legally exifted in the ftate,
our fyftem, I thought, muft be defeétive in a
moft effential point; fince no people can be
really and fubftantially free, whofe freedom is
fo precarious, in the true fenfe of the word, as
to depend on the protection of the foldiery; and
even our protectors, who for feveral days poffibly
could not, but certainly did not, act at all, might
have been neceffarily called away, in the moft
dangerous moment, to defend our coafts and
maritime towns: if, on the other hand, fuch a
power of felf-proteftion did exift, our laws, I
concluded, muft have been difgracefully ne-
glected, and ought to be reftored to full vigour
and energy.

A very fhort inquiry enabled me to anfwer
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the queftion, at leaft to my own fatisfaction, in
the gffirmative ; and it is the refult of this in-
quiry, which I now requeft the public to accept
with the indulgence due to an occafional produc-
tion, and with the attention due to a fubje&t of
general importance.

This then is the propofition, which I under-
take to demonftrate: * That the common, and
* ftatute, laws of the realm, in force at this day,
* give the civil Rate in every county a power,
* which, if it were perfectly underftood and
“ continually prepared, would effe@ually quell
“ any riot or infurrection, without afliftance from
“ the military, and even without the .modern
** riot-act.”

To this propofition I fhall firictly, and, as far
as I am able, logically confine myfelf; avoiding
all parade of legal or antiquarian learning, and
omitting all fuch difquifitions as might anfwer
the purpofe of oftentation, which I difdain, but
not of utility, which alone I feek: fhould the
curious and intelligent reader be defirous of in-
veftigating the powers of magiftrates and of courts
in recording riots and punithing rioters, and of
tracing the hiftory of our ancient and modern
laws for the prefervation of publick tranquillity,
from that of king Ina to that of GEoraE the
Firft, he will receive ample information from
the various books of authority, which I fhal}

VOL. VI. HH
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have occafion to cite in the courfe of my argu-
ment.

It is'in every one’s mouth, that, on all violent
breaches of the peace, the fheriff of the county
is not only authorized but commanded to raife
the Poffe Comutatiis, and forcibly to fupprefs the
tumult ; but, if moft of thofe, who ufe this ex-
preflion, will examine their own minds, they will
prefently perceive, that they utter words, which
convey to them no diftinct idea, and that the
power of the county, like many other powers in
nature and jurifprudence, is very ill afcertained,
and very imperfectly comprehended. Logicians
give us an admirable rule, “that we fbould feck
“ after a clear, precife and comple’e conception of
* things, as they really exift in their own nature
“ and in all their parts, and fboild not always
% imagine that there are ideas, becaufe there are
“ words®:" let us apply this rule to the cafe be-
fore us, and endeavour to form a luminous,
fixed, comprehenfive notion of the power in
queftion; without fuppofing that we compre-
hend it, merely becaufe we know, that, befides
its Latin name, it is called inp Norman French,
Poiar del Countee, and fometimes, Aide del
paist.

We cannot begin our inveftigation under a

‘Watts, part I. chap. vi. + Crompt. 124.
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more certain or more refpetable guide, than
Chief Juftice Fineux, whofe words [ fhall tran-
fcribe from that moft venerable repofitory of
genuine Eunglifh wildom, the Year hooks*:
“* At the beginning,” fays that learned Judge,
“all the adminiftration of juftice was in one
* hand, namely, in the Crown ; then, after the
“ multiplication of the people, that adminiftra-
“ tion was diftributed into counties, and the
“ power was committed to a deputy in each
“ county, namely, the Vifcount, or Sheriff; who
* was the King’s deputy to preferve the peace;
“ and thus it is, that all people muft, in obe-
“ dience to him, be ready in defence of the
“ realm, when enemies come: thus too was he
“ afigned to be a confervator of the peace, to
“ punith malefators, to defend the reaim when
* enemies invade it, to be attendant on the King
“ in war-time, and to caufe all people in his
““ county to go with the King to defend the
“ land againft enemies.”

Who the people aré, that the laws of England
required, and ftill require, to be ready and obe-
dient to the fheriff on all occafions of publick
difturbance, we learn from the judicious anti-
quary, LaMBARD, who cites and adopts the
opinion of Mr. Marrow delivered in a work,

® 12. Hen. VIL 1.
HHZ2
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which I fuppofe to have been a reading on the
ftatute 13 Hen. IV. His opinion was, * that the
“ Juftices of the peace, fheriff or under fheriff,
“ ought to have the aid and affiftance of all
“ knights, gentlemen, yeomen, labourers, fer-
“ vants, apprentices, and likewife of wards, and
* of other young men above the age of fifteen
“ years; becaufe all of that age are bound to
““ have barnefs, or armour, by the flatute of
“ Winchefter®.".

What effect the fubfequent repeal of the fta-
tutes of armour might have on the reafon
afligned by Mr. Marrow for his opinion, it is
needlefs to inquire; for it feems obvious, that the
ftatutes of James I. removed the neceffity only,
and not the propriety, of having arms, or, to ufe
the very words of the old aét, armure pur la pees
garder ; and the do@rine in Lambard is gene-
rally underftood tobe lawt. The paflage above-
cited appears, however, to have mifled the great
commentator on the laws of England, who feems
to have colle(ted from it, that none were bound
to obey the fummons of the fheriff, but perfons
under the degree of nobility}; whereas the patent
of affiftance, cited by Dalton||, commands ba-
rons, earls, and dukes, to be auriliantes et re.

* Lamb. Eiren. 316. t Dalt. c. g5.
$ 1 Comm. 344. 4 Comm. 122. I1C 1.
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Jpondentes to the (heriff in all things belonging
to his office.

The power of the county, therefore, includes
the whole civil ftate, from the duke to the pea-
fant; while the military ftate, as fuch, forms no
part of that power, being under a different com-
mand, and fubje&® to a different law; but, as
every foldier in England is at the fame time a
citizen, he is authorized and perhaps bound,
when under no particular orders or at no parti-
cular ftation, to exert himfelf, like any other good
fubjeét, in the fuppreflion of tumults. the pre-
vention of felony, and the apprehenfion of the
rioters or felons. This I mean: when the fol-
diery, not being upon military duty, happen to be
prefent at a riot, and in their civil capacity forci-
bly fupprefs it, their ac is not oaly legal but
Jaudable ; and the colour of their clothes, or the
nature of their arms, make no kind of difference;
but, when they are in truth called out by the’
executive magiftrate, and are in faff no more
than inftruments in the hands of their com-
manders, their ads can only be juftified by that
N ecessi Ty which always defends what it compels,
which for the time fuperfedes all pofitive law,
but of the real exiftence of which their country
muft afterwards judge, unlefs the legiflature
fhould, in their wifdom, be pleafed to declare it.
For this diftin@ion I can produce no written au-
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thority; but it feems confonant to reafon as well
as truth.

This power of the county. of which we may
now begin to form a diftinct idea, is mentioned,
as well known and well underftood, in a va-
riety of flatutes which were confirmatory of the
common law ; and fome parts of which I fhall
cite in the original languages, how barbarous or
inelegaht foever they may appear to a claffical
eye.

The ftat. Weftm. 1. c. 17. ordains “ qe le vif-
“* counte ou le bailiff. prife ove luy poyer de fon
“ countee, ou de fa baille, voit eflayer de faire le
¢ plevin des averes a celuy ge prit les averes.”
And that of Weftm. 2. c. 39. is more peremp-
tory in €afes of refiftance to the execution of
civil procefs: “ Multoties etiam dant refponfum,
“ quod non potuerunt proféqui praceptum regis
*“ propter refiftentiam poteflatis alicujus magna-
** tis, de quo caveant vicecomites de catero, quia
“ hujufmodi refponfio multum redundat in de-
* decus domini regis; et, quam citd ballivi {ui
“ teftificantur, quod “invenerunt hujufmodi re-
“ fiftentiam, flatim omnibus omiffis, affum pto
« fecum poffe comitatis fui, eant in proprid per-
* foni ad faciendam executionem.” By the 17
Rich. IL. c. 8. it is ena&ted, that, in cafe of any
tumult or diforder, * a pluis toft qe vifcontz
“et autres miniftres le roi poent ent ayoir
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“ coniffance, ove la force del countee et pais, ou
“ tiel cas aviegne, ilz mettent deftourbance en-
“ contre tiel malice ove fout lour poair, et
* preignent tielx meflefours, et les mettent en
“ prifone tanqge due execution de leie foit fait
** de eux, et qe touz feignurs et autres liges du
*“ roialme foient entendantz et aidantz, de rout
“ lour force et poair, as vifcontz et miniftres avant .
 ditz.” _

Again: by the 13 Hen. IV. c. 7. ¢ Ordeig-
“ nez eft et eftabliz, qe, fi aucun riot affemblee
“ ou rout des gentz encontre la loie fe face en
““ aucune partie del roialme, les juftices de paix,
* trois ou deux de eux a meyns, et le vifcont
“ ou fouth vifcont del countee, ou tiel riot aflfem-
“ blee ou rout fe ferra enapres, veignent ove le
“ poair del countee, fi befoigne ferra, pur eux
“ arefter, et eux areftent.” In the conftruétion
of this laft ftatute it has been holden®, that, al-
though it fpeak of three or two juftices at leaft,
yet one jultice may raife the power and fupprefs
a riot; for itis a beneficial law, faid Finevx, and
was enacled for the prevention of mifchief, which
might enfue, if a juflice were to wait for others.
It has alfo been adjudged, that, under the word
minifiers, in the ftat. 17 Rich. IL. c. 8. juftices
of peace are comprifed ; and fo are conffables,

* 14 Hen, VII. 10. Crompt. 46, b. 1 Crompt. 46. a.
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by the opinion of Fitzberbert cited by Crompton,
and confirmed by the Year book 1 Hen. VII.
10; where it is laid down, that * conftabularii
“ villz fuper affraiam poflunt levare populum.”

We may therefore conclude, that, in all cafes
of tumult and infurre@ion, the fheriff or other
minifier, may and ought to make proclamation,
commanding all fuch perfons, as conftitute the
power of the county, to affemble and affift him ¥;
or he may fend a particular warning or fummons,
for the fame purpofe, to every individual of the
poffe, who muft attend fuch fummons under
pain of a heavy fine and imprifonment ; for, by
the ftat. 2 Hen. V. c. 8. it is provided, “ ge
* les lieges du roi efteantz fufficeantz pur tra-
* vailler en le countee, ou tielx routes aflemblez
“ ou riotes font, {foient afliftantz as juftices, com-
*“ miffioners, vifcont, et foutz-vifcont, de mefme
“le countee, gant ilz ferront reafonablement
“ garniz, pur chivacher, ove les ditz juftices,
* commiffioners, et vifcont ou foutz-vifcont en
“ aide de refiftence de tielx riotes routes et af-
¢ femblez fur peine demprifonement et faire fyn
“ et ranceon al roi:” And the offence of ne-
glecting to join the power of the county, after
fuch reafonable warning, is ranked by Sir #illiam

* Dalt, c. g5.
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Blackftone under the clafs of contempis againft the
king’s prerogative®.

Having hixed- our ideas concerning the nature
of this legal power, the mode of raifing it, and
the punifhment of a criminal negle& to join it,
let us confider, firft, by the help of reafon only,
what corollaries neceffarily follow the doérine,
which we have expounded; and, next, inquire
whether authority and reafon, which lord Coke
juftly calls the two faithful witne[fes in matter of
law+, coincide on the queftion before us; as
they indubitably will, unlefs either our previous
ratiocination be illogical, or the minds of ancient
and modern lawyers have taken a bent from the
prejudices of their refpettive ages.

From the obligation of the fheriff, or other
minifter, to affemble the power of his county for
the fuppreflion of any rebellion, infurrection,
riot, or affray, and for the repelling of invading
enemies; from the duty incumbeat on every
man of {ufficient years and ftrength to aflociate
himfelf with the power fo affembled, and from
the principles of natural juftice, which will nei~
ther require men to do impoffible things, nor refufe
them the means of performing what tbey are com-
manded to perform; from thefe obligations and
thefe principles it inftantancouilly follows: Firft;

* 4 Com. 122. 4 1 Inft. Pref.
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That the fheriff or other peace-officer is bound
to raife fich a power as will effe@nally quell the
tumult either really exifting or juftly feared.

Secondly; That the power [o raifed may and
muft be armed with fuch weapons, and aé in
fuch order, as fhall enable them totally to fup-
prefs the riot or infurre@ion, or to repel the in-
vaders,

Thirdly; That, in the ufe of fuch weapons,
the power may juftify the charging, wounding, or
even killing, the rioters or infurgents, who per-
fift in their outrages, and refufe to furrender
themfelves.

Fourthly ; That the power of every county
ought at all times, but efpecially in times of
danger, to be prepared for attending the ma-
giltrate, and to know the ufe of fuch weapons,
as are beft adapted to the.fupprefiicn of tumults.

Fifthly; That, fince the wu/het aud bayonet
are found by experience to be the moft effeftual
arms, all perfons, who conftitute the power of a
county, are bound to be competently fkilled in
the ufe of them.

Sixthly ; That, fince the only fafe and certain
mode of ufing them with effeét is by acting in
a body, it is the duty of the whole civil flate to
know the platcon-exercife, and to learn it in
companies.
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As no autbority, according to CHARRON, can
Jtand without reafon, fo we find, by conftant ex-
perience, that no reafon can {urmount the paf-
fions and prejudices of men without the aid of
authority; and I am happy in believing, that
both of them perfectly coincide in fupport of the
foregoing propofitions: firft, therefore, I fhall
prove them by citing cafes, which have been fo-
lemnly adjudged, together with the opinions of
learned lawyers, whofe works are much refpeéted
in our courts of juftice; and, next, I fhall in-
quire, whether thofe cafes and opinions have
been over-ruled or thaken by any fubfequent de-
cifions, or acts of the legiflature.

The earlieft refolution upon the fubje®, that
has occurred to me, was in a cafe, which the
very learned and judicious Brook thought worthy
¢/ mole* in his time, and which, in the prefent
time, deferves peculiar attention. It is reported
in French in the firft page of the Year book 3
Hen. VIL and it is manifeftly the fame with
that afterwards abridged in an imperfeét Latin
note printed, out of its place, in the tenth page
of the fame book ; though Brook feems to have
confidered them as different, or rather not to
have obferved their identity; for, in the title of
his Abridgement juft alluded to, he gives them

* Bro. Abr. rit. Office et Officer. 23.
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in feparate articles, without melting both parts
of the Year book together, as I propofe to do;
by which means I fhall extract the whole cafe
and form one confiftent ftate of it.

Joux Deins had been outlawed in the county
of Suffo’k for felony; and, having brought a
writ of error to reverle the outlawry, had ob-
tained a Non Moleflando, which he delivered to
the efcheator, Jobn Lenthorp; who, neverthe-
lefs, feifed and took away his effects. Upon this,
Deins replevied; and Evmunp BepinGriELD,
the fheriff, iffued his precept to Thomas Gire,
his bailiff, jurus et conus, together with Roger
Hopton, Edmund Heningbam, and three other
perfons, direfling them to take the goods of the
plaintiff out of the efcheator’s poffeflion: accord-
ingly, the bailiff and his party took forcibly from
Lentborp an hundred fhecp, which they delivered
to Deins; and, in order to make delivery of the
goods and cattle which remained, they affembled
all the inhabitants of five adjacent vills; who, in
number tbree hundred, arrayed in a warlike man-
ner, and armed with brigandines, jackets of mail,
and cuns, united and affociated themfelves, and
marched*® to the place where the cattle were de-
tained ; but did not proceed to any other a&t of
violence.

* Modo guerrine arraiati fe univerunt et affeciaverunt, e iter
Jusm arripuerunt, 3 Hen, Vi 1. 10,
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For this imagined breach of the peace, and
military array, an indi¢tment was preferred in
the King’s Bench againft the plaintiffin replevin,
the fheriff and his bailiff, and the perfons who
had affifted them; but the court unanimoully ad-
Judged, that the indi@tment was void; founding
their judgement, as it feems, on the reafons
advanced by ferjeant Keble, whofe argument it
may be proper to ftate at large.

* As to the plaintiff in replevin, faid he, no
* wrong was committed by him; for the efchea-
“ tor, when he took the goods, after the Non
““ Molefiando had been delivered to him, ated
“ unlike an officer ; fince it was his duty, in that
* inftant, to furceafe his procefs: Deins, there-
“ fore, was perfetly juftified in complaining to
“the fheriff, and muft confequently be dif-
“ charged from this indiétment.

*“ Nor did the fherifftranfgrefs his duty in exe-
“ cuting the replevin; for, when the party came
“ to him, he could not know, whether he was an
“ outlaw or not; or whether or no the elcheator
“ had feifed the cattle in the King's right; which
“ ought to hgve been fhown by the King's offi-
“cer. The bailiff too muft be difcharged; for
“ the fervant is in the fame condition with the
“ mafter; and, as the fheriff cannot do every
“¢ thing himfelf, his deputy muft have the fame
¢¢ power with him.



478 LEGAL MODE oF

“ In regard to his affembling three hundred
* men, that was no illegal at*; for every man is
“ bound to affift the fheriff and his bailiff; to
“ fupport him in executing the King's writs;
* and to give him aid in a| cafes of need; and
“this by common law and common reafon, not-
* withftanding the fatutes of Weftminfter the
“ firlt and fecond. So, if any man refufe to af-
* fift the fheriff at his requeft, he. fhall be fined,
** whether it be to execute procefs, or to appre-
“ hend felons,”

The Court agreed, that the bailiff had as good
a right to raile the power as the theriff himfelf;
becaufe it is all one office and one authority.

It was urged, * that, if men affemble with
“ arms and do nothing, it fhall be intended, that
“ they affembled with a bad defign;” but it was
anfwered, that in fome cafes the preflumption
might be juft; in others, not: thus the ufe of
armout on particular occafjons, as on Midfum-
mer eve in London, and at other times for fport,
is not punifhable ; and, here, the caufe of the
affembly appears, namely to execute 4 replevin,
Even if they had acted, yet their affembly was
lawful in the beginning ; and fuch affemblies are
not illegal as are not 4 the terrgr of the people of

Cev meft incontre [a ley: So Brack reports his words, s,
Riots, 2. '
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our lord the king; which words ought to be in
every indictment for an unlawful affembly.

Another point was touched upon by the king's
ferjeants : * that the fheriff cannot take with
“ him /5 many armed men, but only a reafonable
“ party;” to which it was anfwered, that, if he
were fo reltrained, he might bein great jeopardy
and peril of his life; and for this reafon, be may
take as many as be pleafes at bis own difcre-
tion.

Laftly,it was argued on the ftatute of Weftm. z.
c. 39%, that the fheriff might raife the power of
his county afier complaint made, and not before;
but the judges held, that he might raife it before
by the common law.

This cafe (which, for convenience in citation,
I fhall call Bedingfield’s Cafe), is irrefiftibly
ftrong in fupport of my firf? and fecond corolla-
ries; for, although there feems to have been fome
doubt at firft in the minds of the judges, as it was
merely the execution of civil procefs, yet, if the
armed men had marchad in array for the purpofe
of apprebending felons, there would have been no
debate on the legality of the a&; and, after an

argument at the bar, the former doubt was en-
tirely removed.

* The ftatute of Marfbridge, c. 21. feems here to be meant;

the words pof querimoniam faflam not being uled in fac
Wellm. 2.
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The next is the cafe of a riot at Drayton Baffet
in Staffordbire, determined in the Star-chamber
in the twenty-fourth of Elizabeth, and cited more
than once by Crompton® ; whe fays that the court
refolved, 1, That, if the two Juflices, neareft to

tumult was, thall be fined for not {uppreffing jt,
if there wwas any default in them, ». That the
fheriff and juftices of Peace may take gz Mmany
men in armour as are neceflary, wirty GUNs,
and fo forth, and %il] 15, rioters, if they will not
yield themfelves ; for the ftat. ; 3Hen. IV, 17,
fays, that they musT arrefl them; and, if the Juf~
tices, or.any of thejr company, kill any of the
rioters, who will ot furrender themfelves, it is
no offence in them,

In the 34th or 43d of Elizabeth (for the date
is differently reported by fome tranipofition of
the figures) the doltrine in Beding field’s cafe

* Crompt. 46, b, 124. b. trH.P.C 495.
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was fully recognized and eftablithed by the deci-
fion in the cafe of St Jobn*, or Gardenert ;.
which, being fubfequent to the fiar. 33 Hen,
VIIL ¢ 6. prohibiting the ufe of band-guns,
clearly thows, that no alteration in the ancient
law was made by that prohibition,

The cafe was this: Gardener had obtained a
judgement againft St. Yobn, and procured a writ
of execution directed to the fheriff of Bedford,
who made a warrant to Gardener's own brother
as a fpecial bailiff; but, refiftance being juftly
feared, the bailif armed himfelf with a dagge,
or fhort gun, It happened that St. Yobn was a
Juftice of peace for Bedford/bire, and feems
to have had that Jitle learning, which, in
law rather more than in poetry, #s a dan-
&erous thing, efpecially when it is coupled
with knavery; far, having notice how the
bailiff was armed, he contrived to.have him
feifed by his fervants, and brought before himfelf
as the nest juftice; when, by colour of his office
and the ftatute of Henry VIIL he committed
the officer, who camae to arreft him, until he
thould pay ten pounds, one moiety to the queen,
and another to the informant, The bailiff hav-
ing removed himfelf by babeas corpus, and the
whole matter being difclofed to the court, it was
refolved, < that the (heriff or any of his mi-

* 5-Rep. 71. 52 t Cro. Eliz. 821, 822,
YOL. vI. Ir
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« pifters, in :xecution of juftice, may carry
« dagges or band-guns, or other weapons inva-
% five or defenfive, the fame not being reftrained
« by the general prohibition of the ftatute;; for,
« if it were, no juftice would be adminiftered.”

By ftronger reafon fuch weapons may be car-
ried for the purpofe of fupprefling riots. appre-
hending felons, or repelling invaders. It may
here be obferved, that the ftatute of Hen. VIIL
was enaced for the prevention of mifchief, that
might be occafioned by the ufe of little band-
guns, which might be carried fecretly and kill on
a fudden; but guns of a proper length were not
prohibited.

The Cafe of Arms, or BurToON's cafe, next
prefents itfelf to our examination: it is of very
high authority, and {o appofite to the object of
our inquiry, that I fhall make no apology for
citing it in the very words of the learned re-
porter*: “ Upon an aflembly of all the juflices
« and barons at Serjeant’s Inn this Eafter term
« (39 Eliz.),on Monday the 15th of April, this
¢« queftion was moved by Anderjfon, Chief Juf-
« tice of the Common Bench; Whetber men may
« arm themfelves to fuppres riots and rebellions,
s orio refift enemies, and endeavour of themfelves
« to fupprefs or refift fuch difturbers of the peace
« gnd quiet of the realm; and, upon good deli-

* Poph. 121, 122
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* beration, it was refolved by them all, that every
*¢ juftice of peace, fheriff, and other minifter, or
“ OTHER SUBJECT OF THE KING, where fuch
* accident happens, may do it; and, to_ fortify
** this their refolution; they perufed the flatute of
“ Nortbampton, 2 Edw, 11L. c. 3. which enads,
* that none be fo bardy as to come befare the king's
“ Juftices or other minifters of the king in the ex-
“ ecution of their office with force and arms, nor to
“ bring force in affray of the peace, or toride orgo
* armed by night or day, Excepr the Jervants of
“the king in bis prefence, or the miniflers of the
“ king in the execution of bis precepts, or of their
“ office, and thofe who are in their company affifi-
““ing them, OR UPON CRY MADE FoRr WEA~
“ PONS TO KEEP THE PEACE, and this in
‘¢ places where accidents bappen, upon the pe-
“nally in the fame flatute contained; where-
*“ by it appeareth, that, upon cry made for wea-
“pons to keep the peace, every MAN; where
* fuch accidents happen, for breaking the peace,
 may by law arm bim/elf againt fuch evil-doers;
* but they took it to be te more difcrete way for
““ every one in fuch a caft to be afliftant to the
*¢ juftices, theriffs, or other minifters of the king
“in tbe doing of it."”

Highly as the authority of Sir Fobn Popbam
deferves to be refpefted, it is to be withed, that
Lord Anderfonhimfelf had given us a full account

112
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of his own opinion with that of the other judges ;
but he has left us no more than a fhort note*® to
the fame effe& with the preceding report. This
cale alfo is cited by Hale}, and the very words
in Popham afe tranfcribed by Sir Fobn Kelyng
in his report of Lymerick’s cafe}. 1thinkita
firong proof of my fourth corollary, relpeéling
the neceflity of being prepared at all times to
keep the peace; but, if a particle of doubt on that
head can remain, it will be diffipated at once by
the ftatute of Weftm. 1.c. g. by which, as it is
cited by Crompton§, * purveu eft, qe touz con-
“« tinualment foient preflez et apparaillez al maun-
* dement et al fomons des vifcountes, et a/ crye
* del pais de fuire et darefter felons, gant meftier
“ ferra, auxibien dedeins fraunchifes come de-
“ hors; et ceux, qe ceo ne ferront, et de ceo
“ foient atteintz, le roi prendra a eux grave-
“ ment;"” whence it fhould feem, that ALy sus-
jecTs, who are not Zontinually prefl, or ready,
for the orders of the theriff on an alarm in the
country, are expofed to the royal difpleafure and
to a fevere penalty; and the word preft (which
in modern times. has been either ignorantly or
intentionally confounded with the participle paf-
fiveiof the verb fo prefs) is ufed for prepared by
Chief Juftice Fin1EUX in a paffage before cited:

*#24nd.67. +1I1LP.C.53. 1Eey6 § 124. 5.
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Tam aware, however, that communialment is the
ufual reading; which will give a fenfe rather
lefs forcible, « that all men generally fhall be
¢ ready and accoutred af the fummons of the
¢ fheriff;” but this amounts to the fame thing;
for how can a man be aymed and apparelled
in an inftant on @ fudden alarm, unlefs his
weapons and accoutrements were previoully at
hand ?

The opinions of the learned, which form the
fecond branch of my proofs, can add little weight
to four cafes of fuch authority, asthofe of Beding-
field, Drayton Baffet, St. fobn, and the Cafe of
Arms: indeed, thefe cafes feem to have been
the guides of Lambard and Dalton, Hale and
Hutwkins; who all agree, that “ it is referred to
¢ the difcretion of the fheriff, under-fheriff, or
% other perfon authorized to raife the poffe, how
“ many men they will affemble, and how they
¢ fhallbearmed, weaponed, or otherwife furnifhed
¢ for the bufinefs*;"” that  private perfons may
¢ arm themfelves in order to fupprels a riot, and
< that all, who attend the juftices in order to
¢ quell a tumult, may take with them fuch wea-
“ pons as fball enable them to do it effeftuallyt;
« that, laftly, in executing procefs or apprehend-
“ ing rioters, they may, by the common law,

* Lamb. Eiren. 317. Dalt. c. 95. 4 t Hawk. P. C. c.65.
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“ beat, wound, or kill, any of the opponents or
“* infurgents, who fhall refift them*;" all which
opinions are fupported by folemn decifions, and
are, in truth, the conclufions of natural reafon
from the fimpleft and fureft premifles.

The fifth and fizth propofitions, which I con.
fider as fimple corollaries, are founded in part on
extrinfick affumptions, drawn from hiftory and
experience: they may therefore, even by the
rules of law, admit of proof from the authority
of men, * quibusin arte {ui credendum eft ;*
and the following citation from Mr. Winn-
HAM'S elegant introduion ta his Plan of Dif-
cipline for the Norfolk Militia will be thought as
convincing as any paffage in Fitzherbert or
Brook. * About the beginning of this century,
“ {ays he, the troops in Europe were univerfauy
“ armed with firelocks; #o which, much about
“ the fame time, the bayonet b.:':'ﬁg added, pikes
“allo were laid afide. When the ufe of fire-
“ arms began to be generally eftablifhed, the ne-
* ceffity of a great regulurity and uniformity, in
* the manner of ufing thofe arms, became appa-
™ rent: it was foon difcovered, that thofe troops,
“ which could make the brifkeft fire, and fuftain
* it longeft, had a great fuperiority over others
* lefs expert; and, likewife, that zée efficacy and

* Lamb. Eiren. 318. | Hale, H.P.C. 49c.
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% power of fire did not confiff in random and fear-
* tering fhots made swithout order, but in the fire
“ of a body r._z-)"' men at once, and that properly timed
“ and diredled. It was therefore neceffary to ex-
¢ ercife the troops in loading quick, and firing to-
¢ gether by the word of command; but, as the
*¢ aukwardneis, careleflnefs, and rafthnefs, of
“ young foldiers (if left to themfelves) muft oc-
“ calion frequent accidents, and #be lfi of many
“ of their own party, by the unfkilful manner of
““ ufing their fire-arms, efpecially in the hurry of
“ an engagement, it became a matter of indifpen-
¢« [able necefity to teach foldiers an unsform me-
¢ thod of performing every ation that wasto be
“ done with the mufket, that they might all do
% it in the moft expeditious and fafefl manner.”
Should any doubt be raifed as to the legality
of affembling for this purpofe, and fhould the
words of Sir Matthew Hale, whom of all men
I refpeét the moft, be oppofed to me, that,
““ where people are affembled in great numbers
‘¢ armed with weapons offenfive. or weapons of
“ war, if they march thus armed in a body, if
‘¢ they have chofen commanders or officers, if
“ they march cum vexillis explicatis or with
“ drums or trumpets, and the like, it may be
* confiderable, whether the greatnefs of their
** numbers, and their continuance together doing'
* thefe aéts, may not amount to more guerring
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* arraiati, or a levying of war®,”” which may be
conftrued an encroachment on the prerogative of
the crownt; the anfwer is no lefs obvious than
decifive, in the language of BracTon, that,
Voluntas et propofitum diftinguunt maleficiat ; that,
the intent being good, the ac cannot be bad;
and that Beding field's cafe is an exprefs authority
for the legality of « marching armed in a body
“ more guerrino arraiati” even for the purpofe
of executing a civil procefs, to which there is
Juft expe@ation of violent refiftance. So ne-
ceffary, indeed, is order and difcipline in dire&ing
the exertions of an armed aflembly, that the fta-
tutes 3 and 4 Edw. V. ¢. §-and 1 Mary, c. 12.
(which are no longer in force, but were the mo-
dels of the well-known riot-a&t) exprefsly au-
thorize the theriffs, juftices, mayors, and bailiffs,
* to raife power and array them in manner of war
“ againft the ricters:” and here | may again ap-
ply thole found maxims, to which I before al-
luded: 1. That the /aw requires no impoffible
things; but it is impoffible to Join the power
and fupprefs a riot effeually, without being at
leaft moderately fkilicd in the ufe of fire-arms,
and ready in the common evolutions, 2. That,
wihen the law permils or enjoins the performance
¢f any ait, all the means of ffr_'/brmfrg it are alfs

*TH.P.C 137, + 3 Inft. g. : L3 C 14§ 13
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permitted or enjoined; but the law doth permit
and command every fubject of this realm to arm
himfelf and ufe his arms with effect for the fup-
preflion of tumults : the conclufion, in both forms
of reafoning, follows too clofely and too evi-
dently to admit of a doubt.

That the four cales, on which [ have relied,
have never been fhaken by any later decifion,
appears from the uniform recognition of their
authority by the beft modern writers: indeed,
nothing lefs than an a& of the legiflature could
Juftly over-rule unanimous and well-confidered
refolutions; but no a& whatever has in any de-
gree affected them; and the common law, which
in general is the perfe@ion of human wifdom,
happily in this inftance has ftood like a rock amid
the conflict of Ratutes rolling upon ftatutes,

Neither of the flatytes of Weftminfter had any
effect on the decifion in Beding field’s cafe ; nor
was that of St. Yobn at all influenced by the
fubfequent prohibition of hand-guns; nor the
Cafz of Arms by the ftatute of ortbampton ; and
though the a& of queen Mary was continged
during the life of Elizabeth, yet Sir Matthsw
Hale obferves, that, “ the cafe of Drayton
“ Baffet was not within that flatute, nor de-
* pending on it*.” In the fame manner ferjeant

* LH.P.C. 495.



490 LEGAL MODE OF

Hawwkins remarks, in conformity to Hale and to
reafon, which will very feldom be found at va-
rance, “that the ftat. 1. Geo. L. c. 5. commonly
« called the riot-a&, being wholly in the afhirm-
« ative, cannot be thought to take away any part
« of the autbority in the fupprefling of a riot,
« which was hefore that time given cither to
« officers, or private fierfons, by the common law
* or by ftatute®.”

Having fhown the nature and extent of the
Poffe Comitatuum, and proved that it is required
by law to be equal in its exertion toa well-difci-
plined army, 1 have eftabiifhed the propofition,
which I undertook to demonftratef: * That the
« common and ftatute laws of the realm, in force
¢ gt this day, give the civil ftate in every county
« 2 power, which, ifit were perfedtly underftood
« and continually prepared, would effetually
« quell any riot or infurre@ion, without affift-
« ance from the milifary, and even without the
« modern riot-act.”

One fide, therefore, of the diftrefling alterna-
tive, to which I was reduced, concerning the
recarioufnefs of Englifb Freedom}, is happily
removed; but the o‘her {ide remains, * that our
¢ laws have been difgracefully negleted, and
« gught to be reftored to full vigour and

“ energy.

s 1 P.C.c. 65. + P. 466. 1 P. 464
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To what fatal caufe muft we aferibe a negle&t
fo fhameful and fo dangerous? 1 anfiver boldly,
yet, I hope, without arrogance, fince I ufe the
very words of BrLacksTon E, “ to the vaft ac-
* quifition of force arifing from the riot-a& and
““ the annual expedience of a ftanding army* ;"
which has induced a difpofition, cherifhed by the
indolence natural to man, and promoted by the
exceflive voluptuoufnefs of the age, to look up
folely for protection to the executive power and
the foldiery; a difpofition, which muft inflantly
be thaken off, if any fpark of virtue remain in
our bofoms; for, although we are happy in a
prince, who “ will never harbour a thought or
** adopt a perfuafion in any the remoteft degree
“ detrimental to the liberty of Britaint-,” yetin
free flates a military power muft ever be an ob.-
Je& of jealoufy; and, fince our excellent confti-
tution will be claimed by our pofterity as their
beft inheritance, we muft 28 with a provident
care, left, two centuries hence, the fable of the
horfe thould be verified in our deicendants, whao
may be in need of protection againft their pro.
tetors, and be forced to carry barnefs, not-
withftanding the repeal of the ftatute of Wiy.
chefler.

For the hiftory of the riot-aft, fo laboured and

* 4 Comm. 434. t 1 EL Comm, 137,
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fo ineffe@tual, I muft refer my reader to the in-
comparable author, whom I fo frequently cite,
the commentator on the laws of England; who
exprefles his jealoufy and difapprobation of it
with no l:fs delicacy than wifdom®: in refpeét
to the number of capital felonies created by it,
which Blackfione feems highly to have difap-
proved, I fhall fay nothing, as it is not my pre-
fent fubject ; but I may, with all due reverence
for the legiflature in the firlt year of GEorGE
the Firft, obferve, that the ac was a bad copy
of a bad model, the ftatute of Mary; that there
feems to have been no occafion to make it per--
petual, much lefs to enlarge it; thatit is in fome
parts liable to dangerous mifinterpretation ; that
it has been found wholly inadequate to the end
propofed by it; and that the third claufe of it was
in great meafure unneceflary, as it only affirms
“ our ancient law, which had pretty well guarded
“ againflt any violent breach of the peacet.”
Confirmatory flatutes are always attended with
the danger of fuperfeding the ufe, and obliterat-
ing the remembrance, of the common law,
which they confirm, and which the wifdom of
ages had before fufficiently eftablifhed.

As to the beft mode of refloring our laws lo
their full vigour and energy, and of pmv'iding for

= 4 Comm. 143. + 4 Bl. Comm. 147.
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our future defence, I fhall certainly fubmit it to
the difcretion of my countrymen who are bound
by thofe laws; and fhall only fuggeft to them
the following plan; after premifing, in the
words of ferjeant Hawkins, * that, although
““ private perfons may arm themfelves in order to
“ fupprefs a riot, and may confequently ufe arms
“ in the fupprefling of it, if there be a neceflity
* for their fo doing; yet it feems to be extremely
** hazardous for private perfons to proceed to
“ thofe extremities in common cafes, left, under
* the pretence of keeping the peace, they caufe a
““ more enormous breach of it; and, therefore,
* fuch violent methods feem only proper againit
“ SUCH RIOTS AS SAVOUR OF REBELLION, for
“ the fuppreffing of which no remedies can be
* too fevere*.”

THE PLAN.

i A

Let all fuch perfons in every county of Exg-
LAND as are included in the power of that coun-
ty, and are of ability to provide themfetves with
arms, and pay for learning the ufe of them, be
furnithed each with his mufket and bayonet, and
their neceffary appendages.

* 1 Hawk. P.C.c. 6s.
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1.

Let feveral- companies be formed, in every
county, of fixty fuch men or more, voluntarily
affociated for the fole purpofe of joining the pow-
er, when legally fummoned, and, with that view,
of learning the proper ufe of their weapons,
fireet-firing, and the various evolutions neceflary
mn action.

111

Let the companies be taught, in the moft pri-
vate and orderly manner, for two or three hours
early every morning, until they are competently
fkilled in the ufe of their arms: let them not,
unneceflarily, march through ftreets or high-
roads, nor make any the leaft military parade,
but confider themfelves cntircly as part of the
civil ftate.

IV.

Let each member ot a company, when he has
learned the ufe of his arms, keep them for the
defence of his houfe and perfon, and be ready to
join his company in ufing them for the fuppref-
fion of riots, whenever the fheriff, under-fheriff,
or peace officer thall raile the power, or there
thall be a cry made for weapons lo kecp the peace.

N
Let the cauiion, prefixed to this plan, be di-
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ligently obferved, and the law, contained in the
precedingcitations, be held ever facred: nor letany
privaté perion prefume to raife the power of the
county®, which is the province of the fheriff,
under-fheriff or magiftrate; although a cry for
weapons to keep the peace may be made in cafes
of extreme ncceffity, and in them only, by private
perfons.

VI.

If any mark of ditin@ion in drefs fhall be
thought ‘expedient, that the feveral companies
may know each other, in the forcible fuppref-
fion of a riot, let fuch a regulation be feverally
referred, with any other rules that may be ne-
ceffary, to a committee chofen out of each com-

PRUY,

The great advantages of fuch affociations are
fo apparent, that I fhall forbear at prefent to ex-
patiate on them; but fhall be fatisfied with ap-
plying to them what PurTox fays of the old
tilts and jults, * that the caufe, beginning, and
* end thereof do tend do the laudable exercife of
‘ true valour and manhood, and to the encou-
“ ragement and enabling of the ators therein to
“ defend the realm and the peace thereof;”
and with obferving, in the words of the flat. 33

* 1 Hale, H. P, C. 6o1. + De Pace, 25. b.
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Hen. VIIL. c. 6, that the mufket may now be
made, what the long bow was formerly, * the
« furety, fafeguard, and continual defence, of
¢ this realm of Enmgland, and an ineftimable
« dread and terror to the enemies of the fame.”
Objections will certainly be raifed; for who
can propofe a meafure, however- falutary, t0
which no man will obje? I expet them,
however, chiefly from thofe, whofe indolence
may induce them rather to feek protection from
a power able to crufh them, than to prote& them-
felves by joining a power provided by free and
equal laws; or from thofe, who, as MiLTON
fays, © have betaken themfelves to ftate-affairs
% with fouls fo unprincipled in virtue and true
“ generous breeding, that flattery, and court-
« fhifts, and tyrannous aphorifms, appear to
« them the higheft points of wifdom.” To fuch
men it will be fufficient to give this general an-
fwer; that, as there is no neceffity of applying
either to the executive, or to the legiflative,
power for permiffion to obey the laws, we are '
not to debate on vague notions of expedience,
groundlefs jealoufies, or imaginary confequences:
the fole queftion is, * whether the doftrine ex-
« pounded in thefe pages be law;” if it be, there
is no room for deliberation, fince it is a maxim,
that no man muft think bim[clf wifer than the law,
which is the gathered wifdom of many ages; and
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fo favourable is the common law of ENGLAND to
the rights of our fpecies, which it is unhappily
become the fafhion to deride and vilify, that, if
any man will broach a pofition in favour of ge-
nuine, rational, manly freedom, I will engage
to fupply him with abundant authorities in fup-
port of it.

I perfuade myfelf, that infinite good muft re-
fult from the general adoption of my plan; and
that no poffible evil can be mixed with it, as
long as the cautions and reftriflions before fug-
gefted fhall be duly obferved, and our excellent
conftitution be kept in its juft balance at that
nice point, which is equally removed from the
pernicious extremes of republican madnefs, arif-
tocratical pride, and monarchical folly; nor have
I any feruple to confefs, that, as every foldierin
ENcrLAND is at the fame time a citizen, [ with to
fec everycitizen able atleaft, for thepréfervation of
publick peace, to aét as afoldier: when that fhall
be the cafe, the L1BERTY oF BRiTAIN Will ever
Be unaffailed; for this plain reafon—it will be
unaffailable.

The fecusity, and confequently the happinefs,
of a free people do not confift in their belicf,
however firm, that the executive power will not
attempt to invade their juft rights, but in their
confcioufnefs that any fuch attempt would be
wholly ineffetual.

VOL. Vi, KK
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ADVERTISEMENT.

s

HAVING been informed, that parts of my Speech
on the 28th of May at the London Tavern were
thought obfeure, yet important, I bave endeavoured
to recollec what I then took the liberty to_fay, and
bave confented 1o let the argument go abroad sn its
rude and unpolifbed flate. Wbat offence this pub-
lication may give, either in parts or in the whole,
is the laft and leaft of my cares: my firft and
greatzft is, to fpeak on all occafions what I con-
ceive to be puft and true,



A

SPEECH

oN

THE REFORMATION OF PARLIAMENT.

MY LORD MAYOR,

SO far am I from rifing to intimate the flighteft
fhade of diffent from this refpetable and unani-
mous affembly, or the minuteft difapprobation of
the two refolutions propofed, that I defpair of
finding words fufficiently ftrong to exprefs my
joy and triumph at the perfe& harmony, with
which the firft of them has already pafled, and
to which the fecond will, I truft, be thought
equally entitled: but, on the laft reading of the
propofition now before you, it ftruck me, that,
although it was in_jubffance unexceptionable, yet
it might eafily be improved in form by the in-
fertion of two or three words referring to the
preceding refolution, and thus be rendered more
conducive to our great objeft of generally de-
_claring our concurrent fenfe, and avoiding any
chance of difunion upon fpecifick points. Every
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propofition, intended to meet with univerfal con-
currence, ought to have three diftinguithing pro-
perties; it fhould be juft, fimple, comprehenfive:
without juftice, it will be rejected by the wile
and good ; without fimplicity, it will involve
complex matter, on which the wifeft and the
beft may naturally differ; and without compre-
henfivenefs, it will never anfwer any purpofe of
confequence and extent. The firft refolution,
“ that petitions ought to be prepared for a more
* complete reprefentation of the people,” has all
of thefe properties in an eminent degree: itis fo
juft, that, if this meeting had been ten times as
large, there would not have been one diffentient
voice on that ground; fo fimple, that it affords
no fcope or fubjec for cavil; fo comprehenfive,
that, when the houfe of commons have the peti-
tions before them, it will give room for every
particular plan, which the ingenuity of any mem-
ber, duly tempered by wifdom, yet a&uated by
true patriotifin, can fuggeft.

Qught not the fecond propofition, * that the
% Jenfe of the people thould be taken this fum-
 mer in order to prepare their feveral petitions,”
to be fomewhat reftrained in the generality of
the expreffion? It is juft, but rather {00 compre-
henlive: the fenfe of the people is a_phrafe of
meafurelels compafs, and may include their fe-
veral opinions, however fpecifick, however dife
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cordant. 'This is the very evil, which we are
anxious to prevent; fince we all agree, that no
particular mode of reformation fhould be pre-
feribed to the houfe, left they fhould rejed, for
no other reafon, fome good plan, which, if left
to the operation of their own minds, they may
probably adopt. Might not the fentence be thus
corrected, * that the fenfe of the people thould
“ be taken on the preceding refolution?” . But
this | offer as a mere fuggeftion to wifer heads,
and will net trouble the affembly by fhaping it
into a motion: indeed, if both relolutions be
taken together, and it be underftood, that we
mean to recommend petitions on the general
ground, in order to fhun that fatal rock, diverfity
of fentiment on particulars, 1 defire no more, and
am very little folicitous about accuracy of ex-
preflion; hoping at the fame time, although the
Jive circles here alfembled have no right or pre-
tenfion to take the lead in the nation, yet that
the other counties, diftricts, and towns in Greaf
Byitain will approve our idea, and not difdain to
follow our example: in that event I fmile at the
thought of a mifcarriage, and am confident, that,
with concurrence, perfeverance, and moderation,
the people of England mult prevail in a claim fo
effential to their liberty, and to the permanence
of an adminiftration, who profefs to govern with
their confidence.
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Here [ fhould regularly ceafe; efpecially, as I
now labour under the preflure of the epidemical
complaint, which alone can have prevented this
meeting from being as numerous as it is refpec-
table: it could not prevent my attendance, for,
in health or in ficknefs, 1 am devoted to your
fervice ; and I fhall never forget the words of an
old Roman, l.ic ArR1us; who, when the liberties
of his country were in imminent danger, and
when a real friend to thofe liberties was condol-
ing with him on his illnefs at fo critical a time,
raifed himfelf on his couch, feifed the hand of
his friend, and faid, If you bave any bufinefs wor-
thy of yourfelves, I am well.

It was not in truth my defign to have fpoken
at all this evening; but, fince 1 have rifen to
explain a fudden thought, I will avail myfelf of
your favourable attention, and hazard a few
words upon the general queftion itfelf: on the
finalleft intimation of your wifthes, I will be fi-
lent. Numbers will have patience to hear, who
have not time to read; befides, that it is always
eafier to {peak than to write; and, as to myfelf,
a very particular and urgent occafion, which calls
me for fome months from England, will de-
prive me of another opportunity to communicate
my fentiments in cither form, untl the mo-
mentous obje& before us fhall be made certainly
attainable through the concord, or for ever lofl
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and irrecoverable through the difagresment, of
the nation.

The only fpecious argument, that I have any-
where heard, againft a change in the parlia-
mentary reprefentation of the people, is, thar,
“ a conflitution, which has ftood for ages, ought
“ not to be altered.”

This obje@ion appears on a luperficial view fo
plaufible, and applies itfelf fo winningly to the
hearts of Englifhmen, who have an honelt preju-
dice for their eftablifhed (yftem, without having
in general very diftinét ideas of it, that a detetion
of the fopbifm, for fuch I engage to prove it, be-
comes ablolutely neceffary for the promotien of
your glorious enterprife.

I will rifk your impatience; for, though Iam
aware, that allufions to hift ry and interpretations
of old ftatutes are not very proper in addrefles
to popular aflemblies; yet, when popular al-
femblies jake upon them, as they juitly may, to
alt and reflolve upon conititutional points, they
are bound to feck or to receive information, left
their actions thould be rath and their refolutions
ill-founded. * A power exerted through paflion
or caprice, without a deep knowledge of the bu-
finefs in hand, and a fair application of the intel-
letual faculties, is a tyrannical power, whether it
be regal, ‘ariftocratical, or popular; and the pre-
valence of any fuch power, by the overbearing
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firength of king, nobles, or peaple, would form
an immediate fyranny, and in a moment fubvert
the conftitution.

That conftitution, which, T perfuade myfelf,
will not be fubverted, confifts of form and fpirit,
of body (if 1 may fo exprefs myfelf), and of
foul: but, in a courfe of years, the form is apt
to deviate fo widely from the fpirit, that it be-
comes expedient almoft every century to reftore
its genuine purity and lovelinefs. The objec-
tion, which I undertake to remove, is fophiftical,
either by defign or through ignorance; for the
propofition is true in one fenfe of the word con-
SHitution, and falfe in the other; and the fenfe, in
which it is true, is inapplicable to the queftion. It
is true, that the /pirit of the conftitution ought
not to be changed: it is falfe, that the form ought
not to be corrected; and I will now demonftrate,
*¢ that the fpirit of our conftitution requires a
‘¢ reprefentation of the people, nearly equal and
 nearly univerfal.” Such as cannot or will not
follow me in the premiffes, both can and will (or
I greatly deceive myfelf) bear away the conclu-
fion in their memory; and it is of higher im-
portance than they may imagine.

There has been a continued war in the confti-
tution of England between two jarring princi-
ples; the evil principle of the feudal fyftem with
Lis dark auxiliarics, ignorance and falfe philofo-
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phy; and the good principle of increafing com-
merce, with her liberal allies, true learning and
found reafon. The firft is the poifoned fource
of all the abominations, which hiftory too faith-
fully records: it has blemithed and polluted,
wherever it has touched, the fair form of our
conflitution, and for ages even coentaminated the
fpirit. While any dregs of this baneful fyl~
tem remain, you cannot juftly boaft of general
freedom: it was a {yflem of niggardly and par-
tial freedom, enjoyed by great barons unlﬁ- and
many acred men, who were perpetually infulting
and giving check to the king, while they racked
and harrowed the people. Narrow and bafe as
it was, and confined exclufively to landed pro-
perty, it admitted the lowef? freebolders to the
due enjoyment of that ineftimable right, without
which it is a banter to call 2 man free; the right
of voting in the choice of deputies to aflift in
making thofe laws, which may affect not his
property only, but his life, and, what is dca{'cr,
his liberty ; and which are not laws, but tyran-
nous ordinances, if impofed on him without his
fuffrage given in perfon or by deputation. This
I conceive to have been the right of every free-
holder, even by the feudal polity, from the earlieft
time; and the ftatute of IlEnry 1IV. I believe to
have been merely declaratory: an alt which
"paffed in the feventh year of that prince, near
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four hundred years ago, ordains, that, *all
¢ they, who are prefent at the county court, as
« well {uitors duly fummoned for the fame caufe,
« gs others, fhall proceed to the eleétion of their
“ knights for the parliament.” Al fiitors, you
fee, had the right; and all freebolders were
Juitors in the court, however low the value of
their frecholds. Obferve all along, that one
pound in thofe days was equal to ten at lealt in
the prefent time. Here then is a plain declara-
tion, that minutenefs of real property created no
harfh fulpicion of 2 dependent mind ; for a harfh
fufpicion it is, and, by provingtoo much, proves
nothing.

What caufed the abfurd, yet fatal, diftin¢tion
between property, perfonal and real? The feu-
dal principle. What created another odious dif-
tin@tion between fiee and bafe holdings, and
thus excluded copyholds of any value? The feu-
dal principle. What introduced an order of
men, called villains, transferable, like cattle, with
the land which they ftocked? The feudal prin-
ciple. What excludes the holders of beneficial
leafes ? The fendal principle. 'What made per-
fonalty, in thofe times, of little or no eftimation?
The feudal principle. What raifed the filly no-
tion, that the property, not the perfon, of the
fubject, was to be reprefented ? The feudal prin-
ciple. What prevented the large provifion in
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the a& of Henry 1V. by which all freebolders
were declared electors, from being extended
to all holders of property, however denominated,
however inconfliderable? The fanre infernal prin-
ciple, which then fubdued and ftifled the genuine
equalifing fpirit of our conftitution. Now, if
we find that this demon was himfelf in procefs
of time fubdued, as he certainly was by the ex-
tenfion of commerce under Elizabeth, and the
enlarged conceptions which extended commerce
always produces, by the revival of learning,
which difpelled the darknefs of Gardick igno-
rance, and by the great tranfations of the laft
century, when the true theory and genuine prin-
ciples of freedom were unfolded and illuftrated,
we (hall not hefitate to pronounce, that, by the
Jpirit of our conftitution, all Exglifbnen, having
property of any kind or quantity, are entitled to
votes in chufing parliamentary delegates. The
ferm foon received a cruel blemifh; for, in the
eightd of HENrRY VL. the property of fuitors
qualified to vote, was reftrained to * forsy fhil-
“ lings a year above all charges,” that is, to
twenty pounds at leaft by the prefent value of
money. [ agree with thofe, who confider this
alt as bafely ariftocratical, as a wicked invafion
of clear popular rights, and therefore in a high
degree unconftitutional: it is alfo a difgraceful
confellion of legiflative weaknefs ; for the evil,
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pretended to be remedied by it, was, that the
county eleftions were fumultuary. What!
could not the wifdom of the legiflature fugge(t
a mode of preventing tumult, if the laws already
fubfifting had been infufficient for that purpole,
without fhaking the obligation of all future laws,
by narrowing the circle of thofe, who, being
affeted by them, ought by natural equity to
aflift in framing them? Ridiculous and inde-
fenfible !

In the fwelfth of CrArLEs II. the mighty fa-
brick of the feudal fyftem was fhaken from its
bafis; but, though its ramparts were overfet, its
connexions and covered ways deftroyed, and its
very foundations convulfed, yet the ruins of it
have been found replete with mifchief, and the
mifchief operates, even while I fpeak.

At the Revolution, indeed, the good fpirit of
the conflitution was called forth, and its fair
principles expanded: it is only fince that aufpi-
cious event, that, although we may laugh, when
lawyers call their vaft affemblage of fenfe and
fubtilty the perfedlion of buman wifdom, yet we
fhall deride no man, who afferts the conftitution
of England to be in theory the moft perfe& of
human fyftems—in theory, not in pratice; for,
although you are clearly entitled to all the ad-
vantages, which the principles of the conftitution
give you, while you claim thofe advantages by
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.cool and decent petition, yet, either from fome
unaccountable narrownefs in the managers of the
Revolution, or from the novelty and difhculty
of their {ituation, they left their noble work fo
unfinifhed, and the feudal poifon fo little exter-
minated, that, to ufe the words of your favourite
poet, * they {cotched the fnake, 1ot killed it.”
Who could have imagined, that, in the eighteenth
of Grorce II. the flatute of Ilenry VI. would
have been adopted and almoft tranfcribed? Who
could have dreamed, that, in the tbirryfirft of the
fame king, the laft a& would have been recited
and approved, with a declaration added, that no
tenant by copy ef court rell fhould vote at an
election for knights of the fhire under penalty of
fifty pounds? It was the accurfed fendal prin-
ciple, which fuggefted thefe laws, when the faireft
opportunity prefented itlelf, of renovating the
conftitution. Another gale has now fprung up;
and, unlefs you catch it while it blows, it will be
gone for ever.

I have proved, unlefs I delude myfelf, *“that the
* Ipirit of our conflitution requires areprefentation
“ of the people nearly equal and nearly univer-
* fal.” Carry this propolition home with you,and
keep it as an anfwer to thofe, who exclaim “ that
** the conftitution ought not to be changed.” I faid
nearfly univerfal; for I admit, that our conftitu-
tion, both in form and fpirit, requires fome pro-
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perty in eletors, either real or perfonal, in pof-
feffion or in action ; but I confider a farr trade
or profeffion as valuable property;and an Englifb-
man, who can fupport himfelf by honefl induftry,
though in a low ftation, has often a more “inde-
pendent mind than the prodigal owner of a large
encumbered eftate. When Pryane fpeaks of
cvery inbabitant and commsner, to whom he fup-
pofes that the right of voting originally belonged,
I cannot perfuade myfelf, that he meaned to in-
clude fuch .25, having nothing at all, and being
unable or unwilling to gain any thing by art or
labour, were fupported by alms.

If modern authorities be demanded in aid of
my_ opinions, | fhall only mention the great
judge, Sir #illiam Blackfione,and |1 mention him
the more willingly, becaufehe never profefled de-
mocratical fentiments, and, though we admire
him as the {yftematical arranger of our laws, yet
we may failly doubt the popularity of his poli-
tical notions: neverthelefs, he openly allows in
his Commentary, ** that the [pirit of our confti-
* tution is in favour of a more complete repre-
*« fentation of the people.” This too is allowed
by the very man, who, in another trad, intimates
an opinion, * that the value of freeholds them-
* felves fhould be greatly advanced above what
“ is now required by law to give the proprietor
““ 2 voice in county ele@ions.” 1 told you, that
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all reafoning from the flatute of Henry VI.
proved too much, and, confequently, nothing;
for, who now would bear the idea of difqualify-
ing thofe elettors of Surry and Middlefex, whole,
frecholds were not of the annual value of twenty
pounds?

I hear a murmur among you, and perceive
other marks of impatience. Indulge me a mo-
ment, and [ will defcend; but let me not be mif~
apprehended. 1 do not propofe to conclude
with a fpecifick motion: it is my deliberate opi-
nion, confirmed by iny obfervations on the event
of your affociations fo reduce the influence of
the Crown, that your petitions and refolutians
muft be very geweral. In my own mind I
go along with you to the full length of your
wifhes. If the prefent {yftem of reprefentation
be juftly compared to a tree rotten at the heart,
I wifh to fee removed every particle of its rotten~
nefs, that a microfcopick eye could difcern. I
deride many of the fathionable do@rines: that
of virtfual reprefentation I hold to be a&ua/ fol-
ly; as childifh, as if they were to talk of negatrve
reprefentation, and to contend, that it involved
any pofitive idea. Subflitute the ward delegatian
or deputation, inftead of reprefentation, and you
will inftantly fee the abfurdity of the conceit.
Does a man, who is wirtually, not affually, re-
" vor. vr. LL '
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prefented, delegate or depute any perfon to
make thofe laws, which may affe& his pro-
perty, his freedom, and his life? None; for
he has no fuffrage. How then is he repre-
fented according to the principles of our con-
ftitution?  As well might a Roman tyrant have
urged, that all his vaffals were reprefented in
his perfon: he was augur and high prieft; the
religious ftate was, therefore, reprefented by
him: he was tribune of the people; the -po-
pular part of the nation were, therefore, re-
prei'entcd: he was conful, diftator, mafter of
the horfe, every thing he pleafed; the civil
and military ftates were, therefore, concen-
trated in him; the next dedudion would
have been, that the flaves of his empire
were free men. There is no end of ab-
furdities deducible from fo idle a play upon
words.

That there may be an end of my addrefs
to you, which has been too long for the place
and occafion, but too fhort for the fubjed,
I reflume my feat with a full convi&ion, that,
if united, and dependent on Yourfelves alone,
you muft fucceed; if difunited, or too con-
fident in others, you muft fail. Be per-
fuaded alfo, that the people of England can
only expet to be the happieR and mof.
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glorious, while they are the freeft, and can
only become the freeft, when they fhall be
the moft virtuous, and moft enlightened, of
nations.

LLS
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TO * & + *

Londmn, May 14, 1782.

SIR,

I TAKE the liberty of fubmitting to your
ferious attention the Plan of National Defence
lately fuggefted by government, compared with
a different plan now approved, though fubjet
to revifion, by a Company of Loyal Euglifbmen,
of which I have the honour to be One. You
will inftantly fee, that the fir/f plan was nobly
conceived by fome great mind, and intended for
the nobleft purpofes; but that, in the detar/,
it appears to be fmmovating, harth, unconfti-
tutional, and big with alarming confequences ;
too expenfive for the treafury, who have no
treafures to lavifh, and too diffrufiful of a ge-
nerous and fpirited people, who would vigorau/ly
Jupport a government that- fincerely confided in
them. The fecand plan you will find (and we
pledge our honours to prove) already fanc-
tioned, and even required, by Law, agreeable to
the Conftitution, and calculated to preferve it;
not too expenfive to real/ patriots, who will
hardly be niggards at fuch a moment as this;
and not at all dangerous to fo wife and juft a
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government as the prefent. If nothing can raife
a manly fpirit, and excite a liberal emulation, in
Englift gentlemen, yeomen, and traders, but
the attual defcent of three unmited armies on
our coafts, they will #4en vainly folicit that pro-
teftion for their houfes and families, which they
now have in their own hands, on a glorious in-
yitation from the Firft and Beft of Magiflrates.

I am, &ec.
A VOLUNTEER.

P. S. Give me leave to obferve, that the
Lords-Lieutenants, as fuch, have no more to
do with this great bufinefs than the bench of

Bifhops.
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HEADS OF A PLAN

For raifing Corps in feveral principal Towns in
Great Britain, inclofed in a Letter from the
EARL ¢of SHELBURNE #o the CHiEr Ma-
GISTRATES of feveral Cities and Towns.

ift. THE principal towns in Great Britain
to furnifh one or more battalions each, or a cer-
tain number of companies each, in proportion
to their fize and number of inhabitants.

2d. The officers to be appointed from among
the gentlemen of the neightourhood, or the inha-
bitants of the faid towns, either by commiflion
from his Majefty, or fromthe Lord-Lieutenant of
the County, upon the recommendation of the
Chief Magiltrate of the town in which the Corps
arc raifed.

3d. They are to be poffeffed of fome certain
eftate in land or money, in proportion to their
rank.

4th. An Adjutant or Town-Major in cach
town to be appointed by his Majefty.

sth. A proper n' mber of Serjeants and Cor-
porals from the army tc ve appointed for the
Corps in each town, in preoportion to their
numbers.

6th. The faid Serjeants and Corporals, as well
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as the Adjutant or Town-Major, to be in the
Government pay.

7th. The men to exercife frequently, either
in battalions, or by companies, on Sundays, and
on Holidays, and alfo after their work is over in
the evenings.

8th. Arms, accoutrements, and ammunition,
to be furnithed at the expence of Government, if
required.

oth. Proper magazines, or ftorehoufes, to be
chofen or eretted in each town, for keeping the
faid arms, &c.

1oth. The arms and accoutrements to be deli-
vered out at times of exercife only, and to be
rerurned into the florehoules as foon as the ex-
ercife is finifhed.

11th, The Adjutant or Tewn-Major to be
always prefent at exercife, and to fee that the
men afterwards march regularly, and lodge their
arms in the ftorehoufes.

12th. Proper penalties to be infli&ted on fuch
as abfent themfelves from exercifes, as alfo for
difobedience of orders, infolence to their officers,
and other diforderly behaviour.

13th. The above Corpsnot to be obliged, on
any account, or by any authority whatever, to
move from their refpeive towns, except in
times of actual invafion or rebellion.
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14th. His Majefty fhall then have power to
order the faid corps to march to any part of
Great Britain, as his fervices may require.

15th. They are, on fuch occafions, to a&t
either feparately, or in conjun&ion with his Ma-
jefty’s regular forces, and be under the com-
mand of fuch General officers as his Majefty fhall
think proper to appoint.

16th. Both officers and men to reccive full
pay as his Majefty’s other regiments of foot from
the day of their march, and as long as they fhall
continue on fervice out of their towns.

17th. They are to be fubje& to military dif-
cipline, in the fame manner as his Majefty’s re-
gular forces, during the faid time of their being
called out, and receiving government pay.

18th. All officers who fhould be difabled in
aé&tual fervice to be entitled to half-pay, and all
non-commiffioned officers and private men, dif-
abled, to receive the benefit of Chelfea Hofpital.

1gth. The widows of officers killed in the
fervice to have a penfion for life.

zoth. The time of fervice to be named.



SKETCH OF A PLAN

For raifing a Conflitutional Force in the Towns,
Cities, and Counties of Great Britain; bemg an
Anfwer, Article by Article, to the Plan an-
nexed.

1ft. AGREED, with this addition—And other
Battalions, or Companies, to be alfo veluntarily
formed out of the Hundreds, Tythings, and Ham-
Jets, of each county, in proportion to its extent and
populoufnefs.

2d. The Officers, and, in fome companies,
the men, to earol themfelves, from among the
Gentry, Yeomanry, and Subfiantial Haagﬁ'ﬁafdeﬂ,
and the Officers to be commiflioned refpectively
by the Higs Sheriff, and Chief Magiftrate, of each
county and fown,

3d. The ranks of the Officers to be propor-
tioned to their centributions to a fund raifed for
purpofes mentioned in fubfequent articles.

4th. An Adjutant or Town-Major in each
county or town, to be eleéted by the Officers.

sth. Agreed, for the purpofe of drilling the
men, until a certain number of the wvolunteers
can be qualified to a& as Serjeants and Cor-
porals,
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6th. The faid Drill-Serjeants and Corporals
from the army to continue in the pay of govern-
ment; but the Adjutants and Town-Majors to
be paid, if they defire pay, out of a fund volun-
tarily raifed for that purpofe in the feveral coun-
ties and towns.

sth. Agreed.

8th. Arms, Accoutrements, and Ammunition,
to be furnithed at the expenfe of the counties and
towns, if required; or of the oficers, if they are
generoufly difpofed.

gth. The faid arms, &c. to be kept by each
man, in bis own boufe, for his legal proteQion.

1oth. Rejefted.

11th. The officers to take care, after exercife,
that the men march regularly, and return home
with their arms.

12th. Agreed, with this addition—A fet of
Laws, or Articles, to be drawn up by the Offi-
cers, and fihfcribed or openly confented to by the
men, after a diftiné? reading and explanation of
each ariicle. * Confenfus facit Legem.”

13th. Agreed, the words counties or being in-
ferted after the word refpei?rve.

14th. The bigh fheriff of each county, and
chief magifirate of each town, fhall then (on
due notice to government) have power to
order the faid corps to march to any part of
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Great Britain, as the publick fervice may re-
quire.

15th. Agreed, in cafe of aual invafion;
in riots the magiftrates to call out their refpec-
tive corps: and, as to rebellion, or civil war,
(which Gob avert!) no fpecifick provifions can
be made for fo dreadful and improbable an
event.

16th. The counties and towns to pay the
men who reguire it ; but fuch, as enrol them-
felves witbout pay, to wear fome mark of dif~
tinQion, and the officers to ferve at their own
expenfe.

17th. Agreed, in cafe of affual invafion only;
but the words. and receiving government pay, to be
omitted.

18th. Officers difabled in a&ual fervice to be
rewarded by a mew order (as a ftar and ribband,
orange coloured or mixed), or by an eulogium pr-
claimed and recorded by the fheriffi of their fe-
veral counties, or the chief magifirates of their
corporate fowns; and the men to receive a com-
fortable fubfiftence at their own homes, with
a fixed annuity for life out of the voluntary
fund.

1gth. The wrdows and cbildren of Officers and
Men killed in the fervice agamf? invaders to have

alfo penfions for Iife.
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2oth. The companies called out as above
to be difcharged ip/o falfo, as foon.as the
wwaders are repelled, or the particular fervice
terminated.

A Company of LoxyaL ENGLISH
GENTLEMEN.



PRINCIPLES OF GOVERNMENT,
N

A DIALOGUE

BETWFEN

A GENTLEMAN AND A FARMER.



ADVERTISEMENT.

A SHORT defence hath been thought ne-
ceffary, againft a violent and groundlefs attack
upon the FLinTsHIRE CoMMITT EE, for having
teftified their approbation of the following Dia-
logue, which hath been publickly branded with
the moft injurious epithets; and it is conceived,
that the fure way, to vindicate this little Tra&t
from fo unjuft a chara&er, will be as publickly
to produce it. The friends of the Revo-
tution will inftaritly fee, that it contains no prin~
ciple, which has not the fupport of the higheft
authority, as well as the cleareft reafon.

If the do@rines which it flightly touches, in
a manner fuited to the nature of the Dialogue,
be * feditious, treafonable, and diabolical,” Lord
Somers was an incendiary, Locke a traitor, and
the Convention- par!imm-nr; pandzmonium; but,
s thofe names are the glory and boaft of Eng-
Jand, and if that convention fecured our liberty
and happinefs, then the dottrines in queftion are
not only juff and rational but conflitutional and
falutary; and the reproachful epithets belong
wholly to the fyftem of thofe, who fo grofsly
mifapplied them.
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F. WHY fhould humble men, like me, fizn
or fet marks to petitions of this nature? It is
better for us Farmers to mind our hufbandry,
and leave what we cannot comprehend to the
King and Parliament,

G. You can comprehend more than you ima-
gine; and, as a free member of a Jree flate, have
higher things to mind than you may conceive.

F. If by free you mean out of prifen, 1 hope
to continue fo, as long as I can pay my rent to
the *fquire’s bailiff; but what is meant by a free
Slate?

G. Tell me firft what is meant. by a club in
the village, of which I know you to be a
member.

F. It is an affembly of men, who meet after
work every Saturday to be merry and happy for
a few hours in the weeR,

G. Have you no other object but mirth?

F. Yes; we have a box. into which W¢e Con-
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tribute equally from our monthly or weekly
favings, and out of which any members of the
club are to be relieved in ficknefs or poverty; for
the parifh officers are fo cruel and infolent, that
't were better to ftarve than apply to them for
relief.

G. Did they, or the *{quire, or the parfon,
or all together, compel you to form this fo-
ciety ?

F. Oh! no—we could not be compelled;
we formed it by our own choice.

G. You did right But have you not fome
head or prefident of your club ¢

F. The mafter for each night is chofen by
all the company prefent the week before.

G. Does he make laws to bind you in cafe of
ill temper or mifbehaviour?

F. He make laws! He bind us! No; we
have all agreed toa fet of equal rules, which
are figned by every new comer, and were writ-
ten in a ftrange hand by young Spelman, the
lawyer’s clerk, whofe uncle is a member.

G. What fhould you do, if any one member
were to infift on becoming perpetual matfter, and
on altering your rules at his arbitrary will and

pleafure ?
F. We fhould expel him.
G. What, if he were to bring a ferjeant’s

guard, when the militia are quartered in your
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neighbourhood, and infift upon your obeying
him?

F, We fhould refift, if we could; if not, the
fociety would be broken up.

G. Suppofe that, with his ferjeant’s guard, he
were to take the money out of the box or out of
your pockets?

F. Would not that be a robbery ?

@. | am feeking information from you. How
fhould you a& on fuch an occafion ?

F. We fhould fubmit, perhaps, at ‘that time;
but fhould afterwards try to apprehend the
robbers.

G. What, if you could not apprehend them?

F. We might kill them, I fhould think;
and, if the King would not paidon us, God
would.

G. How could you either apprehend them,
or, if they refifted, kill them, without a fufficient
force in your own hands?

F. Oh! we are all good players at fingle ftick,
and each of ushas a ftout cudgel or quarter-ftaff
in the corner of his room.

G. Suppofe that a few of the club were to
domineer over the reft, and infift upon making
laws for them

F. We muft take the fame courfe; except
that it would be eafier to reftrain one man, than

VOL. VL. M M
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a number ; but we fhould be the majority with
juftice on our fide.

G. A word or two on another head, Some
of you, I prefume, are no great accountants.

F. Few of us underftand accounts; but we
truft old Ls/ly the fchoolmafter, whom we be-
lieve to be an honeft man ; and he keeps the
key of our box.

G. If your money fhould in time amount to
a large fum, it might not perhaps be fafe, to
keep it at his houfe or in any private houfe.

F. Where elfe fhould we keep it?

G. You might chufe to put it into the funds,
or to lend it the ’fquire; who has loft fo
much lately at Newmarket, taking his bond or
fome of his fields as your fecurity for payment
with intereft.

F. We muft in that cafe confide in young
Spdmn,"whn will foon fet up for himfelf, and,
if a lawyer can be honeft, will be an honeft
lawyer.

G. What power do you give to Lily, or
fhould you give to Spe/man in the cafe fup-
pofed?

F. No power. We fhould give them both
a due allcwance for their trouble, and fhould
expect a faithful account of all they had done
for us.
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G. Honelt men may change their nature,
What, if both or either of them were to deceive
you.

F. We fhould remove them, put our truit in
better men, and try to repair our lofs.

G. Did it never occur to you, that every ftate
or nation was only a great c/ub ?

_ F. Nothing ever occurred to me on the fub-
Je&t; for I never thought about it.

G. Though you never thought before on the
fubje&, yet you may be able to tell me, why
you fuppofe men to have affembled, and to have
formed nations, communities, or flates, which all
mean the fame thing,

F, In order, I (hould imagine, to be as happy
as they can, while they live.

G. By happy do you mean merry only?

F. To be as merry as they can without hurt-
ing themfelves or their neighbours, but chiefly
to fecure themfelves from danger, and to relieve
their wants,

G. Doyou believe, that any King or Emperor
compelled them {o to afociate?

F. How could one man compel a multitude?
A King or an Emperor, I prefume, is not born
with a hundred hands.

G. Whenaprince oftheblood fhall inany coun-
tey be fo diftinguifhed by nature, I fhall then, and

M M2
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then only, conceive him to be a greater man than
you. But might not an army, with a King or
General at their head, have compelled them to
allemble ?

F. Yes; but the army muft have been formed
by their own choice. One man or a few can
never govern many without their confent.

G. Suppofe, however, that a multitude of
men, affembled in a town or city, were to chufe
a King or Governor, might they not give him
high power and authority?

F. To be fure; but they would never be fo
mad, I hope, as to give him a power of making
their faws.

G. Who elfe thould make them?

F. The whole nation or people.

G. What, if they dilagreed ?

F. The opinion of the greater number, s in
* our village-clubs, muft be taken and prevajl.

G. What could be dope, if the fociety were
fo large, that all could not meet in the fame
place?

F. A greater number muft chufe a lefs.

G. Who thould be the chufers ?

F All, who are not upan the paryfb  In our
club, if a man afks relief of the overfeer, he ceafes

to be one of us, becaufe he muft depend on the
overfeer.
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G. Could not a few men, one in feven for
inftance, chufe the affembly of law-makers as
well as a larger number?

F. As conveniently, perhaps; but I would
not fuffer any man to chufe another, who was
to make laws, by which my money or my life
might be taken from me.

G. Have you a freebold in any county of forty
fhillings a year?

F. 1 have nothing in the world but my cattle,
implements of hufbandry, and houfehold goods,
together with my farm, for which I pay a fixed
rent to the "fquire.

G. Have you a vote in any city or borough?

F. 1 have no vote at all; but am able by my
honeft labour to fupport my wife and four chil-
dren; and, whilft I act honeftly, I may defy the
laws.

G. Can you be ignorant, that the Parliament,
to which members are fent by this county, and
by the next market-town, have power to make
new laws, by which you and your family may
be firipped of your goods, thrown into prifon,
and even deprived of life?

F. A dreadful power! I never made inqui-
ries, having bufinefs of my own, concerning the
bufinefs of Parliament, but imagined, that the
laws had been fixed for many hundred years,
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G. The common laws, to which you refer,
are equal, juft, and humane; but the King and
Parliament may alter them, when they pleafe.

F. The King ought, therefore, to be a good
man, and the Parliament to confift of men equally
good.

G. The King alone can do no harm; but who
muft judge the goodnefs of Parliament-men ?

F., All thofe whofe property, freedom, and
lives may be affected by their laws.

G. Yet fix men in feven, who inhabit this
kingdom, have, like you, no votes; and the pe-
tition, which I defired you to fign, has nothing
for its objec, but the reftoration of you all to
the right of chufing thofe law-makers, by whom
your money or your lives may be taken from
you. Attend, while I read it diflinétly.

F. Give me your pen—I never wrote my
name, ill as it may be written, with greater ea-
gernels,

G. Iapplaud you, and truff, that your ex-
ample will be followed by millions. Another
word before we part.  Recolle your opinion
about your club in the village, and tell me what
ought to be the confequence, if the King alone
were to infift on making laws, or on altering
them at his will and pleafure.

F. He too muft be expelled.
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G. Oh! but think of his ftanding army and
of the militia, which now are his in fubftance,
though ours in form.

F. If he were to employ that force againft the
nation, they would and ought to refift him, or
the ftate would ceafe to be a ftate.

G. What, if the great accountants and great
lawyers, the Lillys and Spe/mans, of the nation
were to abufe their truft, and cruelly injure, in-
ftead of faithfully ferving, the publick?

F. We muft requeft the King to remove
them, and make trial of others, but none fhould
implicitly be trufted.

G. But what, if a few great lords or wealthy
men were to keep the king himfelf in fubjeflion,
yet exert his force, lavifh his treafure, and mif-
ufe his name, fo as to domineer over the people,
and manage the Parliament.

F. We muft fight for the King and ourfelves.s

G. You talk of fighting, as if you were fpeak-
ing of fome ruftick engagement at a wake; but
yﬂur.quartr:r-ﬁaﬂ's would avail you little againft
bayonets. ;

F. We might eafily provide ourfelves with
better arms.

G. Not fo cafily; when the moment of re-
filtance came, you would be deprived of all
arms ; and thofe who fhould furnifh you with
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them, or exhort you to take them up, would be
called traitors, and probably put to death.

F. We ought always, therefore, to be ready;
and keep each of usa ftrong firelock in the cor-
ner of his bed-room.

G. That would be legal as well as rational.
Are you, my honeft friend, provided with a
mufket ?

F. 1 will contribute no more to the club,and
purchafe a firelock with my favings.

G. Itis not neceflary——I have two, and
will make you a prefent of one with complete
atcoutrements.

F. I accept it thankfully, and will converfe
with you at your leifure on other fubje@s of
this kind.

G. In the mean while, fpend an hour every
morning in theinext fortnight in learning to
prime and load expeditioufly, and to fire and
charge with bayonet firmly and regularly, I
fay every morning ; becaufe, if you exercife 00
late in the evening, you may fall into fome of the
legal fnares, which have been fpread for you
by thofe gentlemen, who would rather fecure
game for their table, than liberty for the na-
tion.

F. Some of my neighbours, who have ferved
in the militia, will readily teach me; and, per-
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haps, the whole village may be perfuaded to pro-
cure arms, and learn their exercife.

G. It cannot be expedted, that the villagers
fhould purchafe arms, but they might ealily be
fupplied, if the gentry of the nation would fpare
a little from their vices and luxury.

F. May they turn to fome fenfe of honour
and virrue !

G. Farewell, at prefent; and remember,
¢ that a free ftate is only a more numerous and
« more powerful club, and that he only isa free
% man, who is member of fuch a ftate.”

F. Good morning, Sir! You have made me
wiler and better than I was yefterday; and yet,
methinks, 1 had fome knowledge in my own
mind of this great fubje&, and have been a poli-
tician all my life without perceiving it.



THE CHARACTER

OF

JOHN LORD ASHBURTON.

—_—
—_—

THE publick are here prefented not witha fine
picture, but a faithful portrait, with the charac- :
ter of a memorable and illuftrious man, not in
the ftyle of panegyrick on a monument, but in
the language of fober truth, which friendfhip
itfelf could not induce the writer to violate.
Joun Dunning (a name to which no title
could add luftre) poffeffed profeffional talents
which may truly be called inimitable; for, be-
fdes their fuperlative excellence, they were pe-
culiarly his own; and as it would fearcely be
poffible to copy them, fo it is hardly probable that
nature or education will give them to another.
His language was always pure, always elegant;
and the beft words dropped ealily from his lips
into the belt places with a fluency at all times
aftonifhing, and, when he had perfect health,
really melodious: his ftyle of fpeaking confifted
of all the turns, oppofitions, and figures, which
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the old Rhetoricians taught, and which Cicero
frequently praétifed, but which the auftere and
folemn fpirit of Demofthenes refufed to adopt
from his firft mafter, and feldom admitted into
his orations, political or forenfick.

Many at the bar and on the bench thought
this a vitiated ftyle; but, though diffatisfied as
criticks, yet, to the confufion of all criticifin,
they were tranfported as hearers. That faculty,
however, in which nomortal ever furpaflfed him,
and which all found irrefiltible, was his wit.
This relieved the weary, calmed the refentful,
and animated the drowfy: this drew fmiles even
from fuch as were the objefs of it; fcattered
flowers over a defert; and, like fun-beams
fparkling on a lake, gave {pirit and vivacity to
the dulleft and leaft interefting caufe. Not that
his accomplithments, as an advocate, confifted
principally in volubility of fpeech or livclinefs
of raillery. He was endued with an intelledt,
fedate, yet penetrating; clear, yet profound;
fubtle, yet ftrong. His knowledge too was equal
to his imagination, and his memory to his know-
ledge. He was no lefs deeply learned in the fub-
lime principles of jurifprudence and the particu-
lar laws of his country, than accurately fkilled in
the minute, but ufeful, pra&tice of all our differ-
ent courts. In the nice condué of a complicated
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caufe, no particle of evidence could efcape
his vigilant attention, no tfhade of argu-
ment could elude his comprehenfive reafon.
Perhaps the vivacity of his imagination fome-
times prompted him to {port where it would
have ‘been wiler to argue; and, perhaps, the
exatinefs of his memory fometimes induced him
to an{wer fuch remarks as hardly deferved no-
tice, and to enlarge on {mall circumftances which
added little to the weight of his argument : but
thofe only who have experienced can, in any
degree, conceive the difficulty of exerting all
the mental facultics in one ‘inftant, when the
leaft deliberation might lofe the tide of action ir-
recoverably. The people feldom err in appre-
ciating the character of fpeakers; and thofe cli-
ents who were too late to engage DunN1NG on
their fide, never thought themfelves fecure of
fuccefs, while thofe againft whom he was en-
gaged were always apprehenfive of a defeat.

As a lawyer, he knew that Britain could only
be happily governed on the principles of her
conftitution, or publick law; that the regal
power was limited, and poptilar rights afcertained
by it; but that the ariftocracy had no other power
than that which too naturally refults from proper-
ty, and which laws ought rather to weaken than,
fortify: he was, therefore, an equal fupporter of
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Juft prerogative, and of national freedom, weigh-
ing both in the noble balance of our recorded
conftitution. An able and afpiring ftatefman,
who profefled the fame principles, had the wif-
dom to folicit, and the merit to obtain, the friend-
fhip of this great man; and a conneion, planted
originally on the firm ground of fimilarity in
political fentiments, ripened into perfonal affec-
tion which nothing but death could have dif-
folved or impaired. Whether in his minifterial
ftation he might not fuffer a few prejudices in-
fenfibly to creep on his mind, as the belt men
have fuffered becaufe they were men, may admit
of a doubt; but, if even prejudiced, lie was never
uncandid, and though pertinacious in all his
opinions, he had great indulgence for fuch as
differed from him.

His fenfe of honour was lofty and heroick;
his integrity ftern and inflexible; and though he
had a ftrong inclination to fplendour of life, with
a tafte for all the elegancies of fociety, yet no
love of dignity, of wealth, or of pleafure, could
have tempted him to deviate,ina ﬁrfglq inftance,
from the firaight line of truth and honefty. He
carried his democratical principles even into fo-
cial life, where he claimed no more of the con-
verfation than his juft thare, and was always
candidly attentive, when it was hig turn to be a
hearer, Hisenmities were ftrong, yst placable;
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but his friend{hips were eternal; and if his affec-
tions ever fubdued his judgment, it muft have
been in cafes, where the fame or intereflt of a
friend were nearly concerned. The veneration
with which he conflantly treated his father,
whom his fortunes and reputation had made the
happieft of mortals, coiild be equalled only by
the amiable tendernefs which he fhewed as a
parent. He ufed to fpeak with wonder and ab-
horrence of Swift, who was not athamed to leave
a written declaration, * that he could never be
fond of children;” and with applaufe of the
caliph, who, on the eve of a deciflive battle,
which was won by his valour and wifdom,
amufed himfelf in his tent with feeing his chil-
dren ride on his fcymitar, and play with his
turban, and difmiffed a general, as unlikely to
treat the army with lenity, who durft reprove
him for {o natural and innocent a recreation.
For fome months before his death, the nurfery
had been his chief delight, and gave him more
pleafurc than the cabinet could have afforded:
but this parental affe@tion, which had been a
fource of fo much felicity, was probably a caufe
of his fatal illnefs. He had loft one fon, and
expetted to lofe the other, when the author of
this painful tribute to his memory parted from
him with tears in his eyes, little hoping to fee
him again in a perifhable ftate,—As Lie perceives,



&

JOHN LORD ASHBURTON. 543

without affectation, that his tears now fteal from
him, and begin to moiften the paper on which
he writes, he relu@antly leaves a fubje@, which
he could not foon have exhaufted; and when he
alfo fhall refign his life to the great Giver of it,
he defires no other decoration of this humble
grave-ftone than this honourable truth:

With none to flatter, none to recommend,
DUNNING approv'd and mark'd him as a friend.
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